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PUBLIC  SERVICE  COMMISSION 

First  District 

New  York,  City  of.  In  the  matter  of  the  application  of,  tor  a 
determination  as  to  the  manner  in  which  the  fallowing  streets 
shall  be  extended  across  the  tracks  of  Prospect  Park  and  Coney 
Island  Railroad  Company  and  New  York  Municipal  Railway 
Corporation,  in  the  borough  of  Brooklyn,  city  of  New  York, 
Fourteenth  avenue,  West  street,  Cortelyoa  road.  (Case  No. 
2037),  1. 

Railroads — municipal  corporatiotu  —  new  streets  —  notice 
—  Bailroad  Law,  i  90.  Where  a  municipal  corporation  has 
failed  to  give  notice  to  a  railroad  corporation,  as  required  by 
SectJon  90  of  the  Railroad  Law,  of  its  intention  to  lay  out  a  new 
street  across  said  railroad  company's  right  of  way,  such  omis- 
sion is  jurisdictional  and  might  be  sufficient  to  defeat  the  Com- 
mission upon  an  application  for  writ  of  mandamus.     (P.  4.) 

PUBLIC  SERVICE  COMMISSION 
Second  District 

Black  River  Traction  Company,  In  the  matter  of  the  petition  ^or 
complaint]  of,  under  subdivision  1,  section  49,  Public  Service 
Commissions  Law,  and  section  181,  Railroad  Law,  for  permission 
to  increase  passenger  fares  in  the  city  of  Watertown;  under  sec- 
tion 29,  Pnblic  Service  Commissions  Law,  for  permission  to  put 
in  eSect  new  tariff  on  rtiort  notice;  under  section  63,  Public  Serv- 
ice Commissions  Law,  for  permission  to  exercise  fare  rights  under 
amendments  of  Watertown  franchise.     (Case  No.  8160),  576. 

Street  raHwaya  —  operating  revenue  —  operating  expenses  — 

moreaae    of    fare.     Operating   revenue.     For    the    months    of 

January,  February  and  March,  1921,  over  the  corresponding 

months  in  1920,  Uie  revenne  firom  the  whole  ayatem  uiowb  a 
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steady  deciefise  of  7.7  per  cent  to  13.1  per  cent.  The  revenue 
from  tranapoitatjon  aa  allocated  to  the  Watertown  city  zone 
decreased  from  $64,902  in  1919  to  $63,176  in  1920.     (P.  578.) 

Operatitfg  expenses.  Total  operating  expense  per  car'mile 
for  the  company  wan  twenty-five  and  eighty-nine  one-hundredtha 
eenia  as  compared  with  the  average  for  biz  similar  companies 
of  thirty-aeven  and  thirty-nine  one-hnndredtba  cents,     (P.  582.) 

Conclusion  reacheii  that  even  if  tlie  increase  here  asked  for 
is  allowed  no  anSScient  amount  woultf  be  left  after  paying 
operating  expenses,  taxes  and  setting  aside  a  sufiQcient  sum  for 
depreciation  to  permit  •a  retnm  of  any  appreciable  amount  to 
the  stockholders.     (P.  580.) 

Fares.  Company  authorized  to  increase  its  cash  fare  to  a 
maximum  of  seven  cents  con^tioned'  upon  the  sale  of  sixteen 
tickets  for  one  dollar.     (P.  583.) 

Breen,  Isaac  R.,  In  the  matter  of  the  amended  and  supplemental 
complaint  under  sections  71' and  72,  Public  Service  Commissions 
Law,  of,  as  mayor  of  Watertown  against  Northern  New  York 
Utilities,  Inc.,  aa  to  rates  for  gas,  and  its  heat  units;  and  as  to 
rates  charged  for  electricity.     {Case  No.  6132),  6. 

Oas  companies —  rates  —  accrued  amortUation  —  operating 
expenses.  Bate  base,  deductions.  Where  a  fund  is  accrued 
from  annual  charges  to  operating  expense  for  the  purpose  of 
covering  theoretical  depreciation  of  plant  and  equipment  and 
other  amortization  of  capital,  and  ia  not  placed  in  a  sinking 
fund  but  is  employed  for  immediate  corporate  purposes,  the 
balance  in  such  account  will  be  deducted  from  the  fixed  capital 
in  arriving  at  a  determination  of  the  rate  base.     (Pp.  12, 13.) 

Actual  cost  tised  as  rate  base.     Where  evidence  of  actual 

investment  is  clear  and  satisfactory,  it  will  be  adopted  as  a  rate 

base,  giving  to  evidence  of  reproduction  cost  only  the  weight 

.  of  confirming  the  correctness  of  the  clear  evidence  of  actual 

cost     (P.  19.) 

Premiums  paid  for  insurance  on  lives  of  officers  for  the  bene- 
fit of  the  corporation  are  not  properly  chargeable  to  operatii:^ 
expenses  as  against  the  public,  but  should  be  cbai^d  to  aorplua 
instead.     (P.  20.) 

Salaries  and  general  expenses.  Where  commercial,  general 
and  miscellaneous  expenses  are  found  to  be  excessive  and  unrea- 
sonable as  oomparei^  with  other  like  utiliti^  in  the  aame  general 
territory,  the  Commission  will  take  such  excess  into  account  in 
determining  the  reasonable  operating  expenses.  (Pp.  2(^-22.) 
Maximum  rate  of  $2.17  per  1,000  cubic  feet  permitted.  (P. 
26.) 

Cortland  Conn^  Traction  Company,  The,  In  the  matter  of  the 

petition  for  complaint)  of,  nuder  aubdivieion  1,  aection  49,  Public 

Service  Commissions  Iaw,  and  section  101,  Railroad  Law,  for 

permission  to  increase  passenger  fare.     (Case  No.  7948),  316. 

Electric  railviays  —  rates.     Where  the  revenue  of  an  electric 

railway  is  inadequate  to  pay  operatinij  expenses,  taxes  and  a 
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fair  retnm  upon  capital  invested,  the  company  will  be  per- 
mitted to  increase  ita  fares  from  five  to  seven  cents  in  each  of 
its  operating  zones. 

Davis,  Alfred  C.  and  others,  In  the  matt«r  of  the  complaint  of,  of 
Jamestown  under  section  71,  Public  Service  Commissions  Law, 
against  Pennsylvania  Gas  Company  as  to  price  of  natnral  gaa 
cnarged  private  consumers.     (Case  No.  6040),  200. 

Natural  gas  companies  —  jurisdiction  of  Commiaaion  to  fix 
rates  for  gas  supplied  by  foreign  corporation  —  rate  base  — 
inverted  block  rate.  The  Commission  in  determining  the  proper 
rates  for  gaa  in  Jamestown  should  not  base  its  decision  upon 
the  entire  property  and  business  of  tlie  company  both  in  Penn- 
sylvania and  New  York,  but  should  limit  its  investigations  to 
the  property  in  New  York,  and  to  ttie  income  and  the  expenses 
of  the  business  in  that  State,  and  the  value  of  such  a  percentage 
of  the  company's  property  in  Pennsylvania  as  may  be  used  to 
supply  gaa  in  New  York.     (P.  207.) 

Bates  must  be  baaed  upon  the  actual  value  of  the  property 
used  in  the  business  and  it  is  immaterial  whether  that  property 
was  acquired  by  selling  new  stock  out  of  income  or  otherwise. 
(Pp.  208,  209.) 

A  company  is  not  entitled  to  a  return  upon  a  reserve  fund 
accnmnlated  out  of  its  profits  to  make  good  the  depletion  of  its 
fixed  capital  even  though  such  fund  has  been  invested  in  the 
fixed  capital  of  the  company  or  added  to  corporate  surplus. 
(Pp.  219,  220.) 

In  applying  the  sliding  scale  upward,  or  inverted  block  rate, 
it  would  seem  that  the  first  step-up  of  the  price,  allowing  a 
Bufflcieut  amount  for  economical  comsumption,  should  be  suffi- 
cient to  discourage  any  unnecessary  use.     (P.  224.) 

Concurring  opinion  Kellogg,  Commi^ioner,  p.  215. 

Delaware  and  Hudson  Company,  The,  In  the  matter  of  the  com- 
plaint of  Mortimer  Y.  Ferris  of  Ticonderoga,  for  himself  and 
others,  against,  asking  for  an  additional  north  bound  passenger 
train  and  an  additional  south  bound  passenger  train  between 
Albany  and  Platteburgh,  on  time  schedules  to  be  determined. 
(Case  No.  8065),  495. 

RaQroa^  —  restoration  of  the  operation  o{  train  service 
ordered. 

Elmira  Water,  Light  and  Railroad  Company,  In  the  matter  of  the 
complaint  of  Harry  N.  Hoffman,  as  mayor  of  the  city  of  Elmira, 
against,  as  to  rates  for  electricity  furnished  Uie  public  and  the 
municipality,  as  to  undue  preference  in  electric  rates,  and  as  to 
advancing  cost  of  installation  of  electric  service.  (CaseNo.  7254), 
384 

Electric  companies — rates — value  of  property  in  public 
service  —  depreciation.  To  place  upon  the  nsers  of  electric 
light  and  power  in  Elmira,  as  distinguishing  them  from  the 
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other  inhabitants  of  that  mimicipality,  the  harden  o£  maintain- 
ing a  street  railway  is  manifestly  unjust     (P.  388.) 

The  value  of  property  used  in  the  public  service  must  be  as 
of  the  present  time.  Where  the  company  has  used  the  ori^oal 
costs  or  capital  actually  expended  method,  it  may  be  fairly  said 
tiiat  its  property  is  worth  today  its  original  cost  without  depre- 
ciation.    (Pp.  390-391.) 

Until  capital  is  actuaJly  invested  and  a  beneficial  use  thereof 
accrues  to  the  public,  no  added  rate  should  be  imposed  therefor. 
(P.  395.) 

Order  entered  fixing  the  maximum  rate  of  eight  cents  per 
kilowatt  tour  for  the  first  thirty  kilowatt  hours  consumed  per 
month  with  six  cents  per  kilowatt  hour  for  all  in  excess  thereof, 
with  a  minimum  monthly  charge  of  one  dollar.     (P.  409.) 

Elmira  Water,  Light  and  Railroad  Company,  In  the  matter  of  the 
petition  or  complaint  of,  under  subdivision  1,  section  49,  Public 
Service  Commissions  Law,  and  section  181,  Railroad  Law,  for 
permission  to  increase  passenger  fares.     (Case  No.  7384),  321. 

Street  railways  —  fares  —  franchise  restrictions  —  segrega- 
tion of  accounts.  Where  a  company,  incorporated  as  an  electric 
company,  owns,  in  addition  to  its  electric  plant,  a  street  surface 
railroad,  such  utilities  must  be  considered  separately  for  rate 
making  purposes,  and  losses  in  either  industry  cannot  properly 
be  recouped  by  increasing  rates  to  customers  of  the  other. 

There  are  no  outstanding  restrictions  as  to  rates  of  tare  con- 
tained in  franchises  granted  by  the  city  of  Elmira  to  street 
surface  railroads  which  affect  the  power  of  this  Commission  to 
fix  a  reasonable  rate. 

Tarifl!  approved  providing  for  an  increase  of  one  cent  in  each 
zone,  resulting  in  a  fare  on  through  trips  over  two  zones  of 
thirteen  cents. 

No  charge  should  be  made  for  transfers  except  perhaps  under 
very  unusual  circumstances,  and  a  petition  for  permission  to 
chai^  for  such  transfers,  on  the  theory  that  such  charge  would 
prevent  fraudulent  practices  in  relation  to  the  use  thereof, 
should  be  denied. 


Empire  Oas  and  Electric  Company,  In  the  matter  of  the  complaint 
of  Reuben  H.  Galvin,  as  mayor  of  the  city  of  Geneva,  against, 
as  to  prices  charged  the  public  (private  consumers)  for  electricity 
and  gas  and  as  to  installation  chai^  for  electricity,  etc.;  also 
complaint  of  the  company  asking  that  its  rates  may  be  increased 
{ included  in  answer) ,     ( Case  No.  5998. ) 

Empire  Oas  and  Electric  Company,  In  the  matter  of  the  complaint 
of  the  trustees  of  the  incorporated  village  of  Newark,  Wayne 
County,  against,  as  to  pric/is  charged  the  public   (private  eon- 
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sumers)  for  electricity  and  gas;  and  as  to  installation  charge  for 
eleetricity,  etc.;  also  complaint  (inclndei^in  answer)  of  the  eomr 
pany  as  to  rates.     (Case  No.  6003.) 

Smpire  Qas  and  Electric  Company,  In  (the  matter  of  the  Complaint 
of  the  trustees  cf  the  incorporated  village  of  Phelps,  Ontario 
connty,  against,  as  to  prices  charged  the  public  (private  con- 
sumers) for  electricity  and  gas;  and  as  to  installation  charge  for 
electricity,  etc;  also  complaint  (included  in  answer)  of  the  com- 
pany as  to  rates.     (Case  No.  5S99.) 

Empire  Oas  and  Electric  Company,  In  the  matter  of  the  ci-mplaint 
of  the  trustees  of  the  incorporated  village  of  Seneca  Falls,  Seneca 
county,  against,  as  to  pnces  charged  the  public  (private  con- 
sumers) for  electricity  and  gas;  and  as  to  installation  charge  for 
electricity,  etc.;  also  complaint  (included  in  answer)  of  the  com- 
pany aa  to  rates.     (Case  No.  6000.) 

Empire  Gas  and  Electric  Company,  In  the  matter  of  the  complaint 

of  the  trustees  of  the  incorporated  village  of  Waterioo,  Seneca 
county,  against,  as  to  prices  charged  the  public  (private  con- 
sumers) for  electricity  and  gas;  and  as  to  installation  chai^  for 
electricity,  etc;  also  complaint  (included  in  answer)  of  the  com- 
pany as  to  rates.     (Case  No.  6002),  16S. 

Gaa  companies — rates  —  several  communities  treated  aa  a 
unit  for  rate  making  purposes.  Where  a  gaa  company  Bervee 
seveml  communities,  an  attempt  to  execute  adjustment  of  rates 
as  among  the  different  communities  would  require  among  other 
things  an  allocation  of  capital  with  an  apportionment  of  some 
items  upon  assumptions  involving  such  margins  of  error  that 
the  errors  involved  in  the  assumptions  might  lead  to  differences 
greater  than  can  possibly  exist  between  a  uniform  rate  and  rates 
adjusted  to  each  community,  provided  an  accurate  adjustment 
could  be  reached.     (Pp.  171,  172.) 

Where  the  proposed  rates  would  yield  a  return  of  oily  about 
7  per  cent  on  a  rate  base  from  which  all  intangibles  have  been 
excluded,  the  full  depreciation  reserves  deducted  and  the  work- 
ing capital  reduced  as  to  materials  and  supplies  from  the  actnal 
inventory  to  a  theoretically  reasonable  amount,  the  petition 
should  be  granted.     (Pp.  177,  178.) 

Empire  State  Railroad  Corporation,  In  the  matter  of  the  petition 
(or  complaint)  of,  under  subdivision  1,  section  49,  Public  Service 
Commissions  Law,  and  section  161,  Hailroad  Law,  for  permission 
to  increase  passenger  fare  within  the  limits  of  the  city  of  Oswego. 
(Case  No.  7922),  149. 

Street  railwati  —  fares  —  franchise  restrietiong,  A  fare 
restriction  contained  only  in  a  franchise  granted  in  the  year 
1909  does  not  deprive  the  Commission  of  power  to  fix  a  reason- 
able fare. 
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Where  a  company  has  operated  for  only  two  months  under 
a  substantially  increased  fare  and  during  that  period  has  been 
subjected  to  extremely  high  costs  of  materials  necessarily  used, 
it  would  not  seem  proper  upon  this  very  brief  experience  nt 
peak  cost  to  flz  a  higher  rate. 

Qagnon,  Harry,  In  the  matter  of  the  complaint  of  The  Westchester 
Electric  Railroad  Company  against,  as  to  alleged  unlawful  opera- 
tion by  him  of  a  stage  route  in  and*  between  the  citv  of  New 
Rochelle  and  Rye  Beach  and  Oakland  Beach.  (Case  No.  7904), 
334. 

A.  common  carrier  may  bring  an  action  directly  I'tf  the  Supreme 
Court  to  restrain  the  illeged  operation  of  auto  buses. 

Hudson  River  and  Eastern  Traction  Company,  In  the  matter  of 
the  petition  of,  under  section  49,  Public  Service  Commissions  Law, 
for  permission  to  increase  passenger  fares.  Also  supplemental 
petitions.     (Case  No.  6084),  588. 

Street  railways  —  unusital  topographical  conditions — in- 
creased fares  altou-ed.  A  feature  of  the  service  of  this  road 
which  distinguishes  it  from  trolley  roads  in  general  is  the  very 
heavy  grades  which  the  cars  are  required  to  overcome.  This 
feature  increases  both  the  expense  and  the  value  of  the  service, 
and  makes  the  unusual  rate  of  fare  of  ten  cents  collectible  where 
considering!  merely  the  mileage  travel  it  might  not  be.  (P.  593.) 
Hill,  chairman,  and  Irvine,  commissioner,  concur;  Irvine, 
commissioner,  filing  an  opinion ;  Van  Namee,  commisaioner,  con- 
curs in  result ;  Kellogg,  commissioner,  dissents,  filing  an  opinion. 

International  Railway  Company,  In  the  matter  of  the  complaint 
of  residents  of  the  towns  of  Pendleton  and  Wheatfleld,  Niagara 
county,  against,  as  to  alleged  excessive  passenger  fare  between 
North  Tonawanda  and  Hofhnan  station,  and  as  to  heating  of 
Hoffnianr  station  building  on  Buffalo  and  Lockport  branch.  (Case 
No.  7341),  51. 

Street  railways  —  fares  —  discrimination  —  Puilic  Service 
Commissions  Law,  4  49.  It  is  an  unjust  and  unreasonable  dis- 
crimination which  offends  against  the  provision  of  section  49 
of  the  Public  Service  Commissions  Law,  to  require  passengers 
riding  in  two  adjoining  fare  zones  to  pay  more  for  the  through 
ride  than  the  sum  of  the  two  local  zone  fares,  the  latter  being 
open  to  all  the  world.     (P.  54.) 

Irvine,  Commissioner,  dissents. 

Iroquois  Natural  Gas  Company,  In  the  matter  of  the  complaint  of 
r.  Siegrist  of  294  Carolina  street,  in  the  city  of  Buffalo,  against, 
as  to  combining  in  one  bill  charges  for  natural  gas  used  through 
meters  in  three  adjoining  houses.     (Case  No.  7995),  179. 

Natural  gas  companies  —  unjust  and  unreasonable  methods 
of  charging  and  billing.  Where  'complainant  is  the  owner  of 
three  adjoining  houses  which  are  supplied  by  separate  service 


DigiLizedbyGoOglc 


Pubtie  Service  Couuuis^n,  S«oonil  District     [VoL  26] 

pipes  of  a  natural  gas  eompanj,  the  proposal  of  the  company 
to  treat  the  three  aceonnts  as  one  for  the  purpose  of  adjusting 
the  charge  for  gas  is  unjust  and  nnreaaonable. 

Iroquois  Natural  Gas  Company,  In  the  matter  of  rate  schedule  filed 
by,  with  this  Commission  on  March  14,  1921,  applicable  to  the 
city  of  Buffalo.     (Case  No.  8143),  64^ 

Natural  gaa  eompaniea — fran^iaes — teroice  charge  — 
petMlty.  The  local  franchise  of  the  Iroquois  Natural  Oas  Com- 
pany, granted  by  the  city  of  Buffalo  in  the  year  1886,  contains 
a  condition  limiting  to  seven^-flve  cents  per  1,000  cubic  feet 
the  char^  to  be  made  for  supplying  natural  gas,  and  requires 
the  company  io  file  a  tariff  stating  maximum  charges.  The 
company  filed  a  tariff  fixing  a  maximum  charge  of  seventy-seven 
cents  in  the  case  of  a  large  consumer,  with  a  disconnt  of  two 
cents  per  1,000  cubio  feet  for  prompt  payment.  The  tariff  also 
provided  for  a  service  charge  of  fifty  cents  .per  month  which 
might  increase  the  rate  in  case  of  a  small  consumer  to  more 
than  seventy-five  cents  per  1,000  cubio  feet. 

Bield,  that  the  company  can  not,  without  the  consent  of  the 
Commission,  impose  in  addition  to  such  price  either  a  service 
charge  or  a  penalty  for  slow  payment 

Ithaca  Traction  Company,  Iirihe  matter  of  the  petition  (or  com- 
plaint) of,  under  subdivision  1,  section  49,  Public  Service  Cor:- 
missions  I^w,  and  section  181,  Railiroad  Iaw,  for  permission  to 
increase  passenger  fare;  and,  under  section  29,  F^iblic  Service 
Commissions  Law,  as  to  filing  tariff  on  short  notice.  (Case  No. 
7946),  355. 

Street  railways  —  fares  —  adequate  return.  Where  a  fare 
of  ten  cents  drananded  by  the  company  would  result  in  decrease^ 
patronage  to  an  extent  that  the  company  would  gain  nothing 
m  the  way  of  additional  revenue,  while  at  the  same  time  a  large 
proportion  of  the  public  would  be  deprived  of  the  use  of  t£e 
utility,  the  Commission  will  grant  only  what  is  imperatively 
required  to  keep  the  system  in  operation.     (Pp.  368,  369.) 

Fare  of  ei^t  cents  authorized  as  a  choice  between  two  rates, 
neither  promising  an  adequate  return.     (P.  369*.) 

Jenne,  J.  F.,  In  the  matter  of  the  complaint  of  The  Westchester 
Electric  Railroad  Company  against,  as  to  alleged  unlawful  opera- 
tion by  him  of  a  stage  route  in  and  between  the  city  of  New 
Roehelle  and  Bye  Beach  and  Oakland  Beach.  (Case  No.  7903), 
334. 

A  covunon  carrier  mat/  bring  an  action  directly  in  the 
Supreme  Court  to  restrain  the  iUegal  operation  of  auto  buaee. 

Kingston  Consolidated  Railroad  Company,  In  the  matter  of  the 
petition  or  complaint  of,  under  subdivision  1,  section  49,  Public 
So^ce  Commisdons  Iaw,  and  section  181,  Railroad  Iaw,  for 
permiedtm  to  increase  passenger  fares;  also  for  consent  to  put 
proposed  new  tariff  in  dfect  on  short  notice.  (Case  No.  78M>), 
9& 


DigiLizedbyGoOglc 


irjIATl::  Dbpabtmbki  Befobis 


[VoL  26]    Pubiio  Service  CommiBaixm,  Setioad  District 

Street  raiiwaya  —  valuation  —  cost  of  orgattuatioti — fare$. 
Valuation,  Where  cost  of  organization'  is  a  liighly  Iiypothetical 
flgure,  the  fairest  way  to  arrive  at  a  proper  allowance  is  by  the 
application  of  a  percentage  of  the  [fhyaical  coats  o£  the  ttitire 
group  of  items.  Allowance  of  twelve  per  cent  made  in  the 
present  case  considered  fair.     (P.  100.) 

Fares.  Order  entered  anthorizin^  company  to  pnt  into  effeet 
a  cash  fare  of  seven  cents,  conditional  on  the  sale  of  four 
tickets  for  twenty-five  cents.     (P.  106.) 

Kingston  Gas  and  Electric  Company,  In  the  matter  of  the  petitioa 
or  complaint  of,  under  sections  71  and  72,  Public  Service  Com- 
missions  Iaw,  asking  that  increased  ™'^T''P»in  prices  for  gas 
fumiahed  the  pubiio  by  said  company  be  allowed  to  be  charged 
(Case  No.  7848),  106. 

Qaa  companiea  —  rates  —  exiatenee  of  contract  does  not  pra- 
cl«de  Commiaion  from  fixing  Teasonahle  rates  —  service  charge. 
Contract.  £ven  though  a  contract  exists  between  a  gas  com- 
pany and  a  municipality  which  attempts  to  limit  rates  which 
may  be  charged,  the  Commission  has  power  and"  it  is  its  duty 
to  determine  a  just  and-  reasonable  rate. 

Service  charge.  A  service  charge,  whereby  a  uniform  charge 
is  imposed  on  each  consumer  in  order  to  meet  these  expenses 
which  depend- in  amount  upon  the  number  of  consumers  and  not 
upon  the  quantity  of  the  commodity  consumed  by  each,  is  a 
legal  and  just  charge  if  properly  adjusted  as  to  amount. 

Rates.  Proposed-  schedule  of  nates  including  service  charge 
of  fifty  cents  a  month,  approved. 

Lockport  Li^t,  Heat  and  Power  Company,  In  ^e  matter  of  the 
petition  (or  complaint)  of,  under  sections  71  and  72,  Pubiio 
Service  Commissions  Law,  asking  this  commission  to  fix  higher 
maximum  prices  for  gas  (manufactured)  to  be  charged  the  public 
by  said  company  in  the  city  of  Lockport,  to  be  put  in  efFeot  on 
short  notice.     (Case  No.  7616),  139. 

Gas  companies — rates  cannot  be  increased  during  period  of 
repose  fixed  in  order  of  the  Contmission — PubUe  Service  Com- 
miasions  Laio,  H  71,  72.  The  Commission  having  established 
rates  to  be  charged  for  manufactured  gas^  effective  for  a  fixed 
period  and  thereafter  until  changed  by  order  of  the  Commission, 
and  the  period  of  repose  fixed  in  the  order  not  having  expired, 
the  Commission  is  without  authority  under  sections  71  and  72  of 
the  Public  Service  Commisaions  Law  to  increase  the  rate  so 
established  until  after  the  expiration  of  the  period  of  repose. 
Irvine  and  Barhite,  Commissioners,  dissenting. 

Long  Island,  In  the  matter  of  the  complaint  of  Public  Service 
Corporation  of,  under  sections  71  and  72,  Public  Service  Com- 
missions Law,  asking  that  the  niaximnm  prices  which  may  be 
charged  by  it  for  gta  (manufactured)  in  the  incorporated  villages 
of  Floral  PaA,  Plandome,  Qreat  Neck  Estates,  and  in  the  town 
of  North  Hempstead,  Nassau  county,  mav  be  increased ;  also  asking 
for  cfrlnin  other  relief.     (Cose  No.  7840),  649. 
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Oat  oompaitiea  —  rates  —  service  charge.  Evidence  examined 
and  rate  fired  at  one  dollar  and  sixty-five  cents  per  1,000  onbio 
feet,  with  a  discount  of  ten  cents  per  1,000  cubic  feet  for  the 
pajrment  of  a  bill  within  tea  days  from  dat^  together  with  h 
monthly  service  charge  of  eigbty-flve  oents.  Sate  effective  until 
and  including  June  30,  1921.  ^j, 

Morris,  John,  In  the  matter  of  the  petition  of  Aehille  Perretta, 

nnder  chapter  667,  Laws  of  1916,  for  a  ceitiflBate  of  public  oon- 

Tenimce  and  neceesity  for  the  operation  of  a  stage  route  by  auto 

buses  in  the  city  of  Utioa  (it  bong  proposed  that  the  route  shall 

also  be  operated  between  Utica  and  the  incon>orated  village  of 

Clayville,   Oneida  county).     Petition  of,  of  Chadwicks,   Ctaeida 

connty,  as  to  annulment  of  said  certificate.     (Case  No.  6886),  62. 

Atitomobile  stage  lines — petition  for  annttlment  of  certificate 

denied.     Upon  petition  for  annulment  of  certificate  of  pablic 

conveniMice  and  necessity,  the  petitioner  faUed  to  sustain  his 

contention  that  the  respondent  was  not'  operating  his  automobile 

Btam  line  nnder  his  certificate.     The  petition  was,  therefore, 


If  alien,  Hrary  and  Fred  Knllen  (co-partnei»),  in  the  matter  of 
the  petition  of,  under  diapter  667,  Laws  of  1915,  for  a  certificate 
of  public  convenience  and  necessity  for  the  operation  of  a  stage 
route  in  the  city  of  Plattsburg  (it  being  proposed  that  the  route 
shall  be  operated  in  and  between  Plattabui^  and  Rouse's  Point). 
Case  Ko.  8149),  538. 

Automobite  ttage  lines  —  certificate  of  public  conveiUeiiee  and 
necessity  granted.  The  fact  that  the  principal  intcomediate 
-village  on  the  route  of  a  proposed  automobile  stage  line  is  not 
now  served  by  a  common  carrier  connecting  it  dir^ittly  with  the 
county  seat,  4be  principal  commercial  center  of  the  vicinity, 
woold  seem  to  be  a  suffldent  reason  for  granting  the  certificate. 
(P.  541.) 

Ifassau  and  Suffolk  Lighting  Company,  In  the  matter  of  the  com- 
plaint under  sections  71  and  72,  Public  Service  Commissions  Law, 
of  consumers  of  gas  in  the  hamlet  of  Baldwin,  in  the  town  of 
Hempstead,  Nassau  county,  against,  as  to  prices  charged  for  gas 
in  aaid  hamlet,  and  as  to  tlie  purity  and  pressure  of  gas  furnished. 
(Case  No.  7604,) 

Nassau  and  Suffolk  Lighting  Company,  In  the  matter  of  the  oom- 
plaint  of  consumers  of  gas  in  the  incorporated  village  of  Hemp' 
stead,  Nassau  county,  against,  as  to  prices  <^rged  for  gas  in  said 
village.     (Case  No.  7376.) 

Nassau  and  Suffolk  Lighting  Company,  In  the  matter  of  the  com- 
plaint nnder  sections  71  and  72,  Public  Service  Commissiona  Law, 
of  the  town  board  of  the  town  of  Hempstead,  Nassau  county, 
against,  as  to  prieefl  charged  the  public  for  gas,  and  as  to  regu- 
lations respecting  Service  connections  for  gas  service  in  said  town 
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outside  of  incorporated  villages ;  also  as  to  tmreasonable  diacrimi- 
nation  and  preference.     (Case  No.  74S9.) 

Kaseau  and  Suffolk  Ligbting  Company,  In  the  matter  of  the  com- 
plaint of  the  trustees  of  ttie  Village  of  Freeport,  Nassau  county, 
against,  as  to  prices  charged  for  gas  in  said  village,  and  as  to 
service  connections  for  gas  servica     (Case  No  7385.) 

Nassau  and  Suffolk  Lighting  Company,  In  the  matter  of  the  com- 
plaint under  sections  71  and  72,  Public  Service  Commissions  Law, 
of  the  trustees  of  tiie  village  of  Hempstead,  Nassau  county, 
against,  as  to  prices  chained  for  gas  in  said  village.     (Case  No. 

7505.) 

Nassau  and  Suffolk  Lighting  Company,  In  the  matter  of  the  com- 
plaint of  the  trustees  of  the  village  of  Rockville  Center,  Nassau 
county,  uoder  sections  71  and  72,  Public  Service  Commissioits 
Law,  against,  as  to  prices  charged  the  public  for  gas  in  said 
village.     (Case  No.  7«)2),  301. 

Gas  companies  —  rates  —  service  charge  —  cost  of  operation. 
In  the  absence  of  special  and  authentic  evidence  that  the  cost 
of  operation  is  larger  than  conditions  Tansnt,  a  comparison 
of  the  costs  of  like  companies  operating  in  the  same  general 
locality  d^nonstrates  that  the  cost  of  operation  of  the  company 
under  discussion  is  not  unduly  high.     (Pp.  305,  306.) 

Company  permitted  to  file  tariff  providing  for  a  service  charge 
of  seventy  cents  and  a  rate  of  two  dollars  per  1,000  cubic  feet, 
with  a  discount  of  ten  cents  per  1,000  cubic  feet  for  prompt 
payment.     {P.  310.) 

Kellogg  and  Van  Namee,  Commissioners,  dissent  with 
opinions. 


road  Law,  for  consent  to  the  discontinuance  of  the  station  at 
Tupper  Lake  on  the  Ottawa  division  of  said  railroad.  (Case  No. 
6599),  409. 

SaQroads  —  petition  for  consent  to  diacontinttance  of  pas- 
senger station  denied,  Irvine,  Commissioner,  dissents ;  Barnite, 
Commissioner,  dissents,  with  opinion. 

New  York  State  Railways,  In  the  matter  of  the  petition  (or  com- 
plaint) of,  under  subdivision  1,  section  49,  Public  Service  Com- 
missions Law,  and  section  181,  Railroad  Law,  for  permission  to 
increase  passenger  fares  in  the  city  of  Rochester;  under  section 
29,  Public  Service  Commissions  Law,  for  permission  to  put  in 
effect  new  tariff  on  short  notice ;  under  section  53,  Public  Service 
Commis^ons  Law,  for  permission  to  exercise  fare  right  under 
amendment  of  city  franchisee.     (Case  No.  7661),  697. 

Street  railways  —  amendments  to  order — company  permitted 
to  discontinue  sale  of  tickets  by  conductors. 

New  York  State  Railways,  In  the  matter  of  the  petition  (or  com- 
plaint) of,  under  subdivision  1,  section  49,  Public  Service  Com- 
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misaiODa  Law,  for  permisBioa  to  increase  passenger  fares  within 
the  limits  of  the  city  of  Syraoose;  and  under  section  29,  Pablio 
Service  Commissions  Law,  aa  to  flliuff  tariff  on  short  notice.  ( Case 
No.  7938),  669. 

Street  railtcaya  —  fares  —  rate  base — wages.  Sate  base, 
Tha  evidence  showB  that  this  company  and  its  predecessor  owners 
have  failed  to  receive  even  a  fair  return  upon  the  original  invest- 
ment and  they,  therefore,  are  entitled  to  such  return  so  for  as 
the  traffle  will  support  it,  without  any  deduction  for  depreciation 
of  die  property  since  it  was  constructed.     (P.  664.) 

Intangibles.  Fifteen  per  cent,  in  addition  to  the  value  of  the 
tangible  property,  allowed  to  cover  intangible  elements.  (P. 
667.) 

Reserve  for  accrued  depreciation.  The  company  has  not 
earned  a  full  return  upon  the  investment  and  its  reserve  has 
been  accumulated  from  funds  which  wonld  otherwise  have  been 
properly  available  for  dividends.  Having  been  contributed  by 
the  stockholders  and  not  by  the  passengers,  it  should,  therefore, 
not  be  deducted  in  this  ease  in  arriving  at  the  rate  base.  (P. 
667.) 

Wages.  Reduction  of  approximately  twelve  and  one-half  per 
cent  anticipated  in  wages.     (P.  669.) 

Accrual  for  depredation  allowed  at  three  per  cent  for  certain 
items  and  at  four  per  cent  for  others.     (Fp.  670,  671.) 

Order  entered  uing  a  mftiimnm  fare  of  eisbt  cents,  with 
half  fare  to  childrcoi,  and  providing  for  the  issuing  of  four 
tickets  or  tokens  for  twenty-nine  cents.     (P.  674.) 

New  York  Telephone  Company,  In  the  matter  of  the  petition  (or 
complaint)  of,  nnder  subdivision  1,  section  97,  Public  Service 
Commissions  Law,  in  reepect  to  increasing  rates,  charges,  tolls 
and  rentab  to  be  diarged  by  it  for  telephone  service  in  New  York 
city.     (Case  No.  7720),  414. 

Telephone  compames  —  rates  —  power  of  Commission  to 
establish  temporary  rates  petxiin;  final  determination  on  the 
merits.  The  holding  of  a  hecring,  with  the  long  delay  and 
heavy  expenditure  oft-times  necessary,  is  not  a  jurisdictional 
condition  precedent  to  extending  the  consent  of  the  Commission 
to  an  increase  of  rate  to  a  telephone  company,  after  an  order 
made  by  the  Commission  fixing  snch  rate.     (P.  420.) 

An  expenditure  made  necessary  by  an  order  of  the  Commis- 
sion ahonld  be  secnred  by  the  Commission  to  the  company  nntil 
the  final  determination  of  the  full  rights  of  the  parties  to  the 
matter.     (P.  422.) 

Consmt  to  increase  of  rates  pending  the  determination 
extended  upon  condition  that  company  reimburse  its  patrons 
for  any  snms  paid  in  excess  of  the  rates  which  in  the  proceed- 
ing may  finally  be  determined  to  be  jnst  and  reasonable. 
P.  422.) 

Barhite  and  Van  Namee,  Commissioners,  concur,  each  with 
memorandom. 

Hill,  Chairman,  and  Irvine,  Commissioner,  dissent,  eaeh  witli 
manorandnm. 
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Northern  Adirondai^  Power  Comptmy,  In  the  matter  of  the  com- 
plaint of  twenty-nz  onstomeiB  for  electrioity  against,  as  to  service 
of  electricity  rendered  the  pnblio.     (Case  No.  7634),  349. 


Northern  Adirondack  Power  Company,  In  the  matter  of  the  com- 
plaint of,  V.  Paul  Smith's  Electric  Light  and  Power  Company 
asking  for  breakdown  service.     (Case  No.  8038),  513. 

Electric  light  and  power  companies  —  gtandby  service.  The 
petition  of  an  electric  light  and  power  company  asking  that  the 
Commission  direct  a  like  eempany  to  furnish  Btandl^  or  break- 
down service  denied. 

Northern  New  Tork  Utilities,  Inc.,  Id  the  matter  of  the  amended 
and  supplemental  complaint  under  sections  71  and  72,  Public 
Service  CommiBsions  Law,  of  Isaac  B.  Breen,  as  mayor  of  Water- 
town,  against,  as  to  rates  for  gas,  and  its  heat  units;  and  as  to 
rates  charged  for  electricity.     (Case  No.  6132),  6. 

Qaa  companies  —  rates  —  accrued  amortitation  —  operating 
expenses.  Rate  base,  deductions.  Where  a  fund  is  accrued 
from  annal  charges  to  operating  expense  for  the  purpose  of  - 
covering  theoretical  depreoiation  of  plsnt  and  equipment  and 
other  amortization  of  capital,  and  is  not  placed  in  a  sinking 
fund  but  is  employed  (or  immediate  corporate  purposes,  the 
balance  in  such  account  will  be  deducted  from  the  fixed  capital 
in  arriving  at  a  determination  of  the  rate  base.     (Pp.  12,  13.) 

Aotwat  cost  used  as  rate  base.  Where  evidence  of  actual 
investment  is  clear  and  satisfactory,  it  will  lie  adopted  as  a  rate 
base,  givinp  to  evidence  of  reproduction  cost  only  the  weight 
of  confirming  the  correctness  of  the  clear  evidence  o£  actual 
coat.     (P.  19.) 

Premiums  paid  for  insurance  on  lives  of  officers  for  the  bene- 
fit of  the  corporation  are  not  properly  chargeable  to  operating 
expenses  as  against  the  public,  but  should  be  charged  to  surplus 
instead.     (P.  20.) 

Salaries  and  general  expenses.  Where  commercial,  general 
and  miscellaneous  expenses  are  found  to  be  excessive  and  unrea- 
sonable as  compared  with  other  like  utilities  in  the  same  general 
territory,  the  Commission  will  take  such  excess  into  account  in 
determining  the  reasonable  operating  expenses.     (Pp.  20-22.) 

Maximum  rate  of  $2.17  per  1,000  cubic  feet  permitted. 
(P.  26.) 

Orange  County  Traction  Company,  In  the  matter  of  the  petition  of, 
(filed  Fehmary  12,  1920)  under  section  164,  Railroad  Law,  for 
approval  of  a  declaration  of  abandonment  of  a  portion  of  its 
constructed  route  in  the  city  of  Newburgh.  Petition  of  company 
that  condition  be  struck  from  opinion.  (Case  No.  7355),  603. 
Street  raihratis — modiileation  of  nn  order  imposing  conditions 
upon  the  abandonmevt  of  a  portinn  of  a  utrret  railway  system. 
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pRvilion  Natural  Gas  Company,  In  the  matter  of  the  petition  or 
complaint  of,  under  sections  71  -nd  72,  Public  Service  Commis- 
sious  Law,  for  an  order  fixing  &t  seventy-flve  cents  per  1,000  cubic 
feet  the  maximum  vhich  may  be  charged  domestic  consumers  for 
natural  gas  in  the  incorporated  village  of  LeRo;  and  other  mnnio- 
ipalities.     (Case  No.  6976),  30. 

tfaturat  gas  companies  —  rotes  —  accrued  amortixatton  of 
oapitak  A  fair  rate  should  be  sufBcient,  not  only  to  give  a 
reasonable  return  upon  the  investment  but  to  permit  the  accu- 
mulation of  a  reserve  whit^  will  safeguard  the  integrity  of  the 
investment.  In  the  case  of  natural  gas  companies,  where  the 
depletion  of  a  natural  resource  may  result  in  the  obsolescence 
of  the  entire  investment  long  before  the  physical  usefulnees  of 
mains,  meters,  etc,  is  exhausted,  there  uiould  be  included  in 
operating  expenses  an  adequate  charge  for  accrued  amortiza- 
tion of  capitaL     {P.  31.) 

A  balance  in  reserve  for  Bsemed  amortization  of  capital  may 
be  considered  as  a  contribution  by  the  consumer  and,  tliere- 
fore,  as  A  proper  deduction  from  the  investment  in  determining 
a  rate  base.    (P.  34.) 

Pennsylvania  Oas  Compajiy,  In  tha  matter  of  the  complaint  of 
AlCred  C.  Davis  and  others  of  Jamestown  under  section  71,  Public 
Service  Commissions  Law,  against,  as  to  price  of  natural  gas 
charged  private  consumers.     (Case  No.  6040],  200. 

Natural  gas  companies  —  jurisdiction  of  Commission  to  fix 
rates  for  gas  supplied  by  foreign  corporation  —  rate  base  — 
inverted  block  rate.  The  Commission  in  determining  the  proper 
rates  for  gas  in  Jamwtown  should  not  base  its  decision  upon 
the  entire  property  and  business  of  the  company  both  in  Penn- 
sylvania and  New  York,  but  should  limit  its  investigations  to 
the  property  in  New  York,  and  to  the  income  and  the  expenses 
of  the  business  in  that  State,  and  the  value  of  such  a  percentage 
of  the  company's  property  in  Pennsylvania  as  may  be  used  to 
supply  gas  in  New  York.     (P.  207.) 

Rates  must  be  based  upon  the  actual  valae  of  the  property 
used  in  the  basinees  and  it  is  immaterial  whether  that  property 
was  acquired  by  selling  new  stock  out  of  income  or  otherwise. 
(Pp.  208,  209.) 

A  company  is  not  entitled  to  a  return  upon  a  reserve  fund 
accumulated  out  of  its  profits  to  make  good  the  depletion  of 
its  fixed  capital  even  though  such  fund  has  been  invested  in 
the  fixed  capital  of  the  company  or  added  to  corporate  surplus. 
(Pp.  219,  220.) 

ia  applying  the  sliding  scale  upward,  or  inverted  block  rate 
it  would  seem  that  the  first  step-up  of  the  price,  allowing  a 
sufficient  amount  for  economical  consumption,  should  be  suffi- 
cient to  discourage  any  unnecessary  use.     (P.  224.) 

Concnrring  opinion  Kellogg,  Commissioner,  p.  215. 

Peoples  Gar,  &  Electric  Company  of  Oswego,  In  the  matter  of  the 
emnplaint  of  residents  ot  the  hamlet  of  Sonibweat  Oswego,  Oswego 
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eonnty,  against,  aakiiig  that  its  electric  lines  be  extended  about 

one  mile  to  said  hamlet.     (Case  No.  7914],  269. 

Electric  Ughting  companies  —  extension  of  faalities  ordered. 
Where  a  company  holds  a  franchise  permittiug  it  to  extend  its 
lines  in  a  certain  territory,  the  needs  of  the  residents  of  such 
territory  should  be  supplied  if  practicable.     (P.  274.) 

Perretta,  Achille,  In  the  matter  of  the  petition  of,  under  chapter 
667,  Laws  of  1915,  tor  a  certificat«  of  public  convenience  and 
necessity  for  the  operation  of  a  stage  route  by  auto  buses  in  the 
city  of  Utica,  it  betng  proposed  that  the  route  shall  be  operated 
between  Utica  and  the  incorporated  village  of  Clayville,  Oneida 
county).  Petition  of  John  Morris  of  Chadwicks,  Oneida  county, 
as  to  annulment  of  said  certificate.     (Case  No.  6886),  62. 

Automobile  stage  lines  —  petition  for  annulment  of  certificate 
denied.  Upon  petition  for  annulment  of  certificate  of  public 
convenience  and  necessity,  the  petitioner  failed  to  sustain  his 
contention  that  the  respondent  was  not  operating  bis  auto- 
mobile stage  line  under  his  certificate.  The  petition  was,  there- 
fore, denied. 

Port  Jervis  Traction  Company,  In  the  matter  of  the  petition  (or 
complaint)    of,  under  subdivision  1,  section  49,  Public  Service 
Commissions  Law,  and  section  181,  Railroad  Law,  for  consent  to 
increase  fare  for  passengers  from  five  to  seven  cents.     Supple- 
mental petition  filed  Dec«mber  23, 1920.     (Case  No.  6783),  507. 
Street  railways  —  fares  —  operating  costs.     Petition  of  com- 
pany asks  that  rate  of  fare  between  any  point  in  the  city  of 
Port  Jervis  and  the  town  of  Deer  Park  may  he  increased  to  ten 
cents,  the  rate  within  the  city  and  within  the  town  to  remain 
at  seven  cents.     Held,  that  an  increase  of  fare  to  eight  cents 
upon  all  parts  of  the  line  will  be  reasonable  and  just  to  all 
classes  of  passengers.     (P.  513.) 

The  figures  before  the  Commission  show  that  the  salvation  of 
the  railroad  in  question  depends  not  upon  continual  increase  in 
fares  but  upon  careful  and  stringent  economy  of  operation. 
(P.  512.) 

Poughkeepsie  and  Wappingers  Falls  Railway  Company,  In  the 
matter  of  the  petition  or  complaint  of,  under  subdivision  1,  sec- 
tion 49,  Public  Service  Commissions  Law,  and  section  181  Rail- 
road Law,  for  permission  to  increase  passenger  fares.  Also  for 
permission  to  put  tariff  in  effect  on  short  notice,  nnder  section 
29,  Pnblic  Service  Commissions  Law,  filed  December  17,  1920. 
(Case  No.  7979),  636. 

Street  railways  —  fares  —  rate  base.  Where  a  company  bos 
never  made  more  than  a  fair  return  on  its  investment,  it  should 
be  allowed  a  return  upon  such  actual  investment  without 
depreciation.     (P.  638.) 

The  company  asked  for  an  increase  to  ten  coits,  with  twelve 
tickets  to  be  sold  for  one  dollar.  Held,  that  this  demand  is 
exceesive.  The  figures  suggest  that  an  inorease  to  t^t  eenti 
would  be  proper.    (P  640.) 
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Pntdoeen  Oas  Company,  In  the  matter  of  the  complaint  of  the 
truateea  of  the  village  of  Friendehip,  Allegany  county,  under 
sections  71  and  72  of  the  Public  Service  Commissions  Law, 
against,  aft  to  illuminating  power,  purity,  pressure,  and  price  of 
natural  gas  fumislied  the  public  in  said  village.     (Case  No.  7372). 

Produeen  Oaa  Company,  In  the  matter  of  the  complaint  of  WiUJs  Z. 
Georgia  as  mayor  of  the  city  of  Olean,  under  sections  71  and  72 
of  the  Public  Service  Commissions  Law,  agrainst,  as  to  price  and 
preeenre  of  natural  gas  fgmiahed  the  people  in  said  town.  (Case 
No.  7330). 

Prodneers  Gas  Company,  la  the  matter  of  the  complaint  of  the 
town  board  of  the  town  of  Olean,  Cattaraugus  county,  under  sec- 
tions 71  and  72  of  the  Public  Service  Commissions  Law,  against, 
as  to  price  and  pressure  of  natural  gas  furnished  the  people  in 
said  town.     (Case  No.  7344),  38. 

Natural  gas  companiei  —  rates  —  burden  of  proof — deposit 
for  Meter  —  Traruportation  Corporations  Law,  (4  63,  66. 
Burden  of  proof.  The  burden  of  proof  is  not  upon  the  com- 
pany to  justify  the  rates  established,  but  is  upon  'Uie  complain- 
ant to  prove  their  unreasonableness.     (P.  41.) 

Inverted  block  rate.  On  the  proper  theory  of  the  inverted 
block  rate,  the  first  block  should  be  sufficiently  large  to  permit 
the  use  of  gas  for  the  absolute  necessities  by  the  small  con- 
sumer, and  for  such  gaa  so  consumed  he  should  not  be  charged 
an  added  rate.     (P.  46.) 

Meters.  Under  section  63  of  the  Transportation  Corpora- 
tions Law,  a  company  has  a  right  to  exact  a  deposit  from  a 
proposed  customer  of  an  amount  sufficient  reasonably  to  cover 
gas  consumption  for  two  calendar  months,  which  sum,  however, 
must  be  returned  with  legal  interest  when  the  customer  ceases 
to  be  supplied  with  gas.  No  rent  can  be  charged  for  the  meter. 
Trans.  Corp.  Law,  j  66.     (P.  49.) 

Sates.  Company's  tariffs  approved,  providing  for  inverted 
block  meter  rates  based  on  a  net  rate  of  fifty  cents  per  1,000 
cubic  feet     (P.  50.) 

Bepnblic  Light,  Heat  and  Power  Company,  Inc.,  In  the  matter 
of  the  petition  (or  complaint)  of,  under  sections  71  and  72, 
Public  Service  Commissions  Law,  for  an  order  fixing  the  mazi- 
mnm  price  which  may  be  charged  by  it  for  natural  gas  in  th* 
incorporated  village  of  Lima,  Livingston  county,  and  other  piunic- 
ipalities,  in  the  counties  of  Livingston,  Monroe  and  Ontario. 
(Case  No.  7&48),  342. 

Natural  gaa  companies — rates — amorf»a(M>fi.  Where  a 
natural  gas  company,  or  its  predecessor  in  intwest,  has  sot 
in  the  earlier  years  made  proper  efforts  to  procure  a  rate 
adequate  to  provide  for  amortisation  of  its  capital  invest- 
ment, the  result  of  that  neglect  must  not  be  borne  by  those  who 
obtain  their  enpply  of  gaa  during  the  last  fow  ycttrs  of  tha 
company'!  life.    (P,  847.) 

H 
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Rate  of  eighty-flve  cents  per  1,000  cubic  £eet  wiUi  a  diaeoniit 
of  five  cents  per  1,000  cubic  feet,  if  paid  within  a  short  period, 
aofScient  to  produce  proper  amount  of  levenna.  llinimtun 
charge  of  one  dollar  per  mouth  permitted,     (jpp.  348,  349.) 

Republic  Light,  Heat  and  Power  Company,  Inc.,  In  the  mat- 
ter of  the  j>etitioii  (or  complaint)  of,  under  sections  71  and 
72,  Public  Service  Commissions  Law,  asking  that  said  company 
may  be  allowed  to  increase  its  rate  for  gas  in  the  cities  of  Tona- 
wanda  and  North  Tonawanda.  Also  supplemental  petition. 
(Case  No.  7519),  337. 

Oaa  companies  —  rates.    Order  permitting  net  rate  of  two 
dollars  and  twenty-five  cents  per  1,000  cubic  feet  effectiTe  for 
a  limited  time  and  until  the  completion  of  a  new  water  gaa 
plant  to  be  erected  by  the  company. 
Kellogg,  Commissioner,  dissents. 

Booheeter  and  Syiscnse  Railroad,  and  others,  In  the  matter  of 
the  complaint  of  commuters  on,  (Rochester  and  other  points), 
against  Rocheeter  and  Syracuse  Railroad  Company,  Inc.,  as  to 
increase  in  50  trip  commutation  book  rate  from  one  and  one-half 
cents  to  two  cento  a  mile.     (Case  No.  7813),  164. 

Electric  ratlioaya  —  commutation  ratea  —  reaionahle  rffturw. 
A  public  utility  company  ia  entitled  to  receive  a  fair  return 
upon  each  class  of  business  conducted  by  it,  notwithstanding 
the  fact  that  aggregate  reenlto  of  all  of  its  bnsinesa  may  glTS 
such  a  return. 

Rate  of  two  cents  per  mile  for  commutation  fares  not 
unreasonable. 

Rockland  Light  and  Power  Company,  In  the  matter  of  the  petition 
or  complamt  of,  under  sections  71  and  72,  Public  Service  Com- 
missions Law,  asking  this  commission  to  permit  a  service  chaste 
by  said  company  to  the  public  for  gas  (manufactured)  and  tq 
fix  higher  maximum  prices  to  be  charged  the  public  by  said  com- 

Eany  for  electricity;  also,  under  subdivision  12,  section  66,  Pub- 
c  Service  Commissions  Law,  that  the  proposed  new  prices  may 
be  put  in  effect  on  short  notice.     K^ase  No.  7919),  133. 

Gat  anA  electric  lighting  companies — rates  —  period  of 
repose  in  order  fixing  gas  rates.  Where  an  order  has  been  made 
by  this  Commission  fixing  a  maximum  price  to  be  charged  for 
^s  for  a  specified  period,  as  required  by  section  72  of  the 
Public  Service  Commissions  Law,  which  period  has  not  expired 
and  the  order  is  still  in  full  force  and  effect,  an  application  for 
an  increase  in  such  maximum  price  should  be  denied. 

ScharfF,  John  ft  Son,  In  the  matter  of  the  complaint  of  The  West- 
chester Electric  Railroad  Company  against,  as  to  aOi^ed  unlaw- 
ful operation  by  them  of  a  stt^  route  in  and  between  the  <»ty  of 
Ifonnt  Vernon  and  Rye  Beach.     (Case  No.  7902),  334. 

A  common  carrier  May  hriitg  an  aetiort  directly  im  fke 
Supreme  Court  to  rutram  th»  Slegal  operation  of  auto  htwM. 
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SobiATOne,  Leo,  In  tlie  matter  of  the  complaint  of  The  Weatchester 
Eileetrie  Railroad  Company  against,  aa  to  allq;ed  onlawfol  oper- 
ation by  him  of  a  stage  route  in  and  between  the  city  of  Uount 
Vernon  and  Rye  Beach.    (Case  No.  7905),  334. 

J.  common  carrier  may  bring  an  action  dircetlf/  in  the 
Supreme  Cowt  to  restrain  the  iUegdl  operation  of  auto  buiea, 

Si^:Tist  ¥.,  In  the  matter  of  the  complaint  of,  of  294  Carolina 
sb-eet,  in  the  city  of  Buffalo,  against  Iroquois  Natuml  Gaa  Com- 
pany, as  to  combining  in  one  bill  charges  for  natiual  gas  nsed 
through  meteiB  in  three  adjoining  houses.     (Case  No.  79fi6),  179. 
Natural  gaa  eompantes — unjust  and  unreasonable  methods 
of  charging  and  bUling.     Where  complainant  is  the  owner  of 
three  adjoming  honsea  which  are  supplied  by  separato  service 
pipes  of  a  natural  gas  company,  tho  proposal  of  the  company 
to  treat  the  three  accounts  as  one  for  the  purpose  of  adjusting 
the  charge  for  gas  is  nnjust  and  unreasonable. 

Southern  Dutchess  Qas  and  Electric  Company,  In  the  matter  of  the 
complaint,  nndeor  sections  71  and  72,  Public  Service  Commissions 
Law,  of  Samuel  Beskin,  as  mayor  of  the  city  of  Beacon,  against, 
as  to  increased  price  for  gas  (manufactured)  furnished  the  pub- 
lic    (Case  No.  7753),  162. 

Gaa  companies  —  rates — props  from  electric  operation  can- 
not be  conMtred.  In  flTing  gaa  rates  the  Commission  caimot 
eonsider  the  profits  earned  by  the  company  in  its  electric  opera- 
tions.   Each  branch  must  be  treated  by  itself. 

Increased  prodnetion  costs,  chiefly  in  the  prices  of  coal  and 
oil,  found  si^cient  to  justify  an  increase  in  rates  for  manu- 
faetnred  gas  from  two  dollars  to  two  dollars  and  forty  cents 
per  1,000  cubic  feet 

E!^Io^  and  Van  Namee,  Commissioners,  dissent;  Kellogg, 
Commissioner,  filing  opinion. 

Southern  New  York  Power  and  Railway  Corporation,  In  the  mat- 
ter of  the  petition  (or  complaint)  of,  under  subdivision  1,  section 
49,  Public  Service  Commissions  Law,  and  section  181,  Railroad 
Law,  for  permission  to  increase  passenger  fare  in  the  city  of 
Oneonta.    Filed  February  8,  1931.     (Case  No.  8063),  608. 

Electric  raQteaya  —  fares  —  tickets  —  fair  return.  The  com- 
pany asks  for  a  ten  cent  cash  fare  and  tickets  at  the  rate  of 
seven  and  one-seventh  cents  each.  3eld,  that  tho  penalty  of  an 
increase  in  fare  of  over  thirty-flve  per  cent  to  those  who  do 
not  parehase  tickets  is  too  great     (P.  611.) 

Even  though  the  company  has  made  out  a  case  showing  that 
its  needs  entitle  it  to  a  ten  cent  fare,  the  experience  of  the 
Commission  shows  that  the  imposition  of  such  a  fare  may  result 
in  a  decreased  patronage  which  would  off-set  any  increase  in 
amount    (P.  611.) 

Company  permitted  to  file  tariff  providing  for  a  cash  fare 
of  oght  cents  and  providing  for  the  sale  of  seven  tickets  for 
fifty  cents.    (P.  614.) 
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Sontitwest  Oswego,  Oswego  county,  In  the  matter  of  the  complaint 
of  residents  of  the  hamlet  of,  against  Peoples  Gas  &  Eleotrio  Com- 
pany of  Oswego,  asking  that  its  electric  lines  be  extended  about 
one  mile  to  said  hamlet     (Case  No.  7914),  269. 

Electric  lightitig  companies  —  extengion  of  facilities  ordered. 
Where  a  company  holds  a  franchise  permitting  it  to  extend  its 
lines  in  a  certain  territory,  the  needs  of  the  residents  of  sach 
territory  should  be  supplied  if  practicable.     (P.  274.) 

Steam  railroad  carriers,  In  the  matter  of  complaints  against  pro- 
posed increased  rates  filed  to  take  effect  August  26,  1920,  appU- 
eabte  to  carload  shipments  of  Band,  gravel,  rock,  crushed  stone 
and  slag.    (Case  No.  7714),  530. 

Bailroads  —  freight  rates  —  permiaaion  to  increase  rates  on 
aand,  etc,  disavowed.  The  fact  that  a  smaller  income  is  derived 
from  the  increase  of  rates  than  was  expected  indicates  that  the 
trafSo  cannot  stand  up  under  an  indefinite  increase,  bnt  at 
some  point  an  economic  limit  is  reached  after  which  an  increase 
results  in  a  depletion  rather  than  in  an  increase  in  revenue 
(P.  537.) 

Tro7  and  New  England  Railway  Company,  In  the  matter  of  the 
complaint  of  the  town  board  of  the  town  of  North  Greenbosh, 
Rensselaer  oounty,  and  a  number  of  the  patrons  of  the,  against 
Troy  and  New  England  Railway  Company,  as  te  increase  in  ite 
passenger  fares  proposed  by  tarifE  filed  to  become  effective  De- 
cember 20,  1920.     Suspension  order.     (Case  No.  7968),  56. 

Electric  railways  —  fares — reaaofiable  return.  Tariff  pro- 
viding for  increased  fares  made  operetive  where  it  appears  that 
the  increases  are  reasonable  and  that  additional  revenues  are 
neoessary  in  order  to  produce  operating  expenses  and  taxes. 

Troy  Qas  Company,  In  the  matter  of  tbe  complaint,  under  sections 
71  and  72,  Public  Sevrice  Commissions  Iaw,  of  James  W.  Flem- 
ing, as  mayor  of  tbe  city  of  Troy,  against^  as  to  prices  charged 
the  public  for  gaa  (manufactured)  in  said  city.    (Case  No.  7697.) 

Troy  Gas  Comptany,  In  the  matter  of  the  complaint  of  John  A.  R. 
Eapps  and  other  customers  of  Troy  Gas  Comi>any,  in  tbe  city  of 
Troy,  against,  as  to  prices  charged  the  public  for  gas  (manu- 
factured) in  said  city.     (Case  No.  7712),  370. 

Gob  eompatties —  rates  — ■  depreciation  —  reasonable  return. 
Where  a  public  utility  renders  different  kinds  of  service  tbey 
must  be  segregated  in  determining  the  reasonableness  of  rates. 
(P.  373.) 

The  Commission  allows  and  recommends  the  accumulation  of 
a  depreciation  reserve  by  the  accrual  thereto  annually  of  a  sum 
which  may  reasonably  represent  the  theoretical  depreciation. 
(P.  378.) 

If  only  realized  depreciation  were  allowed  to  be  charged, 
some  years  would  show  nominal  charges  to  the  account,  whereas 
those  in  other  yeare  would  be  enormous.    (P.  378.) 
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Where  the  depreciation  fund  is  intermingled  vith  other  funds 
and  made  use  of  in  the  current  financial  affairs  of  the  com- 
pany, the  balance  in  sach  fund  should  be  deducted  from  the 
Mle  base.     (P.  378.) 

Where  the  rate  of  return  cannot  apparently  become  exceedve 
within  tJie  short  period  covered  by  the  estimates,  complaints 
will  be  dismissed.    (P.  383.) 

United  Traction  Company,  In  the  matter  of  the  petition  or  com- 
plaint of,  ondffir  subdivision  1,  section  40,  PubUc  Service  Com- 
missions I«w,  and  section  18],  Railroad  Law,  for  permission 
to  increase  passenger  fares ;  also  for  consent  to  pnt  proposed  new 
tariff  in  effect  on  short  notice.     (Case  No.  7766),  226. 

Electric  railways  —  fare — fratuhise  restrictions  —  value  of 
property.  The  provisions  of  the  so-called  Barnes  Act,  chapter 
368,  Laws  of  1905,  did  not  undertake  to  change  the  flve-ccnt 
muTimnm  fare  which  might  be  charged  by  the  United  Traction 
Company  for  transportation  in  the  city  of  Rensselaer  under  a 
condition  imposed  in  the  statutory  consent  of  the  local  authori- 
ties granted  in  1897,  and  the  mere  fact  that  the  Legislature 
dealt  with  the  rate  did  not  have  the  effect  of  rep«tling  or 
extii^uiBhing  and  depriving  of  force  and  effect  the  prior  action 
of  the  local  authorities  in  making  the  mthction.  (Pp.  230- 
232.) 

Relations  between  the  Delaware  and  Hudson  Company  and 
United  Traction  Company  analysed  and  held,  that  the  financial 
difflcultieB  of  the  latter  company,  while  they  may  have  been 
aggravated  by  improper  or  mistaken  management  in  the  P^^ 
are  fundamentally  due  to  an  increase  in  operating  costs  out  of 
all  proportion  to  the  inerease  in  revenue  from  passenger  traffic. 
{Pp.  ^9-245.) 

Where  the  utility  has  the  burden  of  establishing  the  value 
of  property  devoted  to  the  public  use,  such  burden  is  not  met 
by  proof  of  present  reconstmction  value  without  accompanying 
eviaaice  of  accrued  depreciation.     (Pp.  254-255.) 

Utica  Qas  and  Electric  Company,  In  the  matter  of  the  complaint, 
under  sections  71  and  72,  Public  Service  Commissions  Law,  of 
the  trustees  of  the  viUage  of  Ilion,  against,  ailing  that  a  service 
charge  for  gas  is  unreasonable.     (Case  No.  7978.) 

Utica  Qas  and  Electric  Company,  In  the  matter  of  the  complaint, 
under  sections  71  and  72,  Public  Service  Commissions  Law,  of 
the  mayor  and  common  council  of  the  city  of  Little  Falls,  against, 
aOwing  tliat  a  service  charge  is  unreasonable  for  gas.    (Ciue  No. 


all  wing 

im.) 


Ulica  Qas  and  Electric  Company,  In  the  matter  of  the  complaint, 
under  sections  71  and  72,  Public  Service  Commissions  Law,  of 
the  trustees  of  the  village  of  Mohawk,  Herkimer  county,  against, 
as  to  prices  charged  the  public  for  gas,  and  as  to  a  service  cha^e 
for  gas.     (Case  No.  7961),  259. 
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Gas  eompanie§  —  service  charge.  The  imposition  of  a  servioe 
charge  ia  not  improper,  onfair,  imreEisonable  or  illegal  if  oom- 
put«d  upon  a  fair  &nA  reaaonable  basis.     (Pp.  268,  269.) 

Vrooman,  Howard  M.,  In  the  matt«r  of  the  petition  of,  under  chap- 
ter 667,  liBWS  of  1915,  for  a  certificate  of  public  oonvenience  and 
necessity  for  the  operation  of  a  stage  route  by  auto  buses  in  the 
city  of  Watertown,  it  bein^  proposed  that  the  route  shall  also  be 
operated  in  and  between  tiie  city  of  Watertown  and  the  villages 
of  Cape  Vincent,  Clayton,  and  Alexandria  Bay,  and  interrening 
points.     (Case  No.  7818),  26. 

AvtomobUe  stage  Un«s  — certificate  of  public  eonvenienee 
and  necessity.  Certificate  of  public  necessity  and  conveniraice 
nanted  allowing  petitioner  to  operate  between  Watertown, 
Cape  Vincent  and  Clayton,  and  refusing  that  part  of  his  peti- 
tion which  would  extend  his  operation  from  Clajrton  to  Alex- 
andria Bay. 

Where  a  portion  of  petitioner's  route  parallels  the  lines  of 
an  electric  railway,  the  certificate  granted  will  contain  a  oondi- 
tion  reetraining  the  operation  of  special  buses  over  that  por- 
tion of  the  route. 

Westchester  Electric  Railroad  Company,  The,  In  the  matter  of  the 
complaint  of,  against  Harry  Oagnon  as  to  alleged  unlawful  opei^ 
ation  by  him  of  a  stage  route  in  and  between  the  city  of  New 
Bochelle  and  Rye  Beach  and  Oakland  Beach.     (Case  No.  7904.) 

Westchester  Electric  Railroad  Company,  The,  In  the  matter  of  the 
complaint  of,  against  J.  F.  Jenne  as  to  allied  unlawful  opera- 
tion by  him  of  a  stage  route  in  and  between  the  city  of  New 
Bochelle  and  Rye  Beach  and  Oakland  Beach.     (Case  No.  7903.) 

Westchester  Electric  Railroad  Company,  The,  In  the  matter  of  the 
complaint  of,  against  John  Schai^  &  Son  as  to  allied  unlawful 
operation  by  them  of  a  stage  route  in  and  between  the  city  of 
Mount  Vernon  and  Rye  Beach.     (Case  No.  7902.) 

Weetcheater  Electric  Railroad  Company,  The,  In  the  matter  of  the 
complaint  of,  against  Leo  Schiavone  as  to  alleged  unlawful  opera- 
tion by  bim  of  a  stage  route  in  and  between  the  city  of  Uount 
Yemon  and  Rye  Beach.     (Case  No.  7905),  334. 

A  common  carrier  may  bring  an  action  direetty  in  the 
Supreme  Court  to  restrain  the  illegal  operation  of  auto  buaei. 

Westchester  Street  Railroad  Company,  The,  In  the  matter  of  the 
petition  of  Leverett  S.  Miller  as  receive^,  under  subdivision  1, 
section  49.  Public  Service  Commissions  Law,  and  section  181, 
Railroad  Law,  for  permission  to  increase  passenger  fares;  under 
section  29,  Public  Service  CommiBsions  liw,  f or  permisaion  to 
pat  in  new  tariff  on  short  notice ;  under  section  53,  Public  Service 
Commissions  Law,  for  permission  to  exercise  fare  rights  under 
amendments  to  munidpal  fi-ancbifees.     (Case  No.  7547^* 
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Westchester  Street  Boilrokd  Company,  The,  In  the  matter  of  the 
joint  petition  of,  and  Leverett  S.  Miller  as  receiver,  The  Weat- 
cheeter  Street  Bailraad  Company,  nnder  Bection  18^  Railroad 
Law,  for  approval  of  a  deoleration  ot  abandonment  of  portions 
of  the  eoostmbted  route  of  said  company's  railroad.  (Case  No. 
7782). 

Weatehester  Street  Railroad  Company,  The,  In  the  matter  of  the 
petition  (or  complaint)  of  Leverett  S.  Uiller  as  leceiTer,  nnder 
Babdivision  1,  section  49,  Public  Service  CommisaionB  Iaw,  and 
aeetion  181,  Railraad  law,  for  permission  to  inorease  passenger 
fkresj  under  section  29,  Public  Service  Commissionii  Law,  for 
pennission  to  put  in  new  tariff  on  short  notice;  under  section  53, 
Public  Service  Commissions  Law,  for  permission  to  exercise  fare 
rights  under  amendment  to  municipal  franchises  (petition  filed 
February  24,  1921).     (Caae  No.  8107),  618. 

Street  railways  —  fares  —  abattdottmeitt  of  portiotu  of  Une  — ■ 
BaUroad  Law,  i  184.  Where  the  receiver  of  a  street  railway 
has  been  granted  permission  to  make  substantial  increases  in 
rates  of  &n  in  order  that  the  entire  line  mif^t  be  operated 
and  might  be  operated  on  a  schedule  of  reasonable  frequency, 
it  was  not  contemplated  by  the  Commission  that  the  receiver 
ahoold  be  allowed  to  collect  this  very  largely  increased  fare  on 
anoh  portions  of  the  line  as  he  desired,  and  abandon  any  por- 
tion of  the  line  which  he  did  not  see  fit  to  opente  without 
obtaining  the  consent  of  the  Commission  as  required  by  section 
184  of  Ute  Railroad  Law.     (Pp.  526,  626.) 

Wilmington,  Bssex  county,  In  the  matter  of  the  complaint  of  the 
board  of  trade  of,  against  Keeseville  Ti^phone  Company,  asking 
for  the  installation  of  telephones  for  proposed  new  subscribers. 
(Case  No.  8050),  604. 

Tehphone  companies  —  when  extension  of  service  wiU  not  be 
ordered.  Where  the  cost  of  construction  of  the  additional 
service  requested  amounts  to  more  than  would  be  justified  by  the 
revenue  which  would  probably  be  derived,  the  company  will  not 
be  required  to  construct  such  extension,  as  to  do  so  would  necea- 
aarily  imjpose  an  unjust  burden  on  the  other  subscribers  for  the 
benefit  of  those  who  desire  to  be  connected  with  the  line. 

EDUCATION  DEPARTMENT 
Board  of  Examiners  of  the  city  school  district  of  New  Tor^  In  the 
matter  of  the  jurisdiction  of  the,  and  the  supervision  and  control 
of  teachers*  examinations.     (Case  No.  656),  275. 

City  school  district  of  New  York  —  board  of  examiners— 
avperintendent  —  powers  and  duties.  The  superintendent  of 
schools,  as  the  chief  executive  ofBcer  of  the  educational  aystem 
of  the  city  school  district  of  New  York,  has  no  jurisdiction  over 
the  examinations  of  applicants  for  teaching  positions  requiring 
Keenses,  and  may  not  withhold  licenses  from  persons  who  have 
been  found  npon  examination  to  be  qualified  to  recdve  such 
licenses  and  have  been  placed  by  the  board  of  examiners  upon 
eligible  lists. 
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The  Buperintendent  of  schools  in  the  ezerciiie  of  his  a 
trative  functions  should  detennine  the  da,Ua  of  examinatioiis. 

The  board  of  education  upon  recommendation  of  the  board 
of  superintendents,  shoold  prescribe  the  g;enersl  subjects  of 


The  detenninatioQ  of  the  passing  maik  apon  examinations 
enters  directly  into  the  determmatiou  of  the  fltuesa  of  applicants 
for  licenses  and  should  be  made  by  the  board  of  examiners, 
subject  to  review  as  provided  by  law. 

Buiiington,  town  of,  Otsego  county,  la  the  matter  of  the  appeals 
from  the  action  of  the  district  superintendent  in  consolidating 
districts  Nob.  6  and  8  of  the,  and  changing  the  boundaries  of 
the  consolidated  district  by  annexing  certain  territory  to  district 
No.  11  of  said  town  and  refusing  to  reestablish  former  district 
No.  8.     (Case  No.  665),  647. 

School  diitriets  —  orders  of  district  siip«Twtttndent  con- 
BoUdating  a<Aool  districts  approved, 

Campbell,  Avery  T.,  In  the  matter  of  the  proceeding  for  the  removal 
of,  as  collector  of  school  district  No.  10  of  the  town  of  Middle- 
burgh,  Schoharie  county.     (Case  No.  653),  182. 

Facts  established  in  proceeding  insu^eient  to  warrant  removal 
of  district  officer  —  proceeding  dismitaed. 

Chemung,  town  of,  Chemung  county,  In  the  matter  of  the  appeal 
from  the  refusal  of  the  trustee  of  district  No.  1  of  the,  to  call  a 
special  meeting.     (Case  No.  661),  451. 

School  districts  —  special  meeting  —  ijiscretvon  of  trustee  — 
appeal  sustained.  While  the  calling- of  a  special  meeting  is  a 
discretionary  act  on  the  part  of  the  trustee,  he  may  not  lawfully 
abuse  such  discretion  by  refusing  to  call  a  meeting  when  he  is 
petitioned  by  a  considerable  number  of  voters  of  t^e  district  to 
call  such  meetii^  for  a  legitimate  purpose. 

Cousins,  Minnie  C,  In  the  matter  of  ihe  appeal  of,  from  the  action 
of  the  superintendent  of  schools  and  board  of  education  of  the 
city  of  New  York  and  discontinning  her  services  as  teacher  in  the 
public  schools  of  said  city.     (Case  No.  655),  186. 

Teachers  —  citizenship  —  Education  Law,  %  550.  A  teacher 
in  the  public  schools  who  is  not  a  citisen  of  the  United  States  but 
who  has  duly  filed  her  declaration  of  intention  to  become  a 
citizen,  cannot  be  removed  until  after  the  expiration  of  the  time 
within  which  she  can  make  her  final  pstiUon  for  citizenship. 
Education  Law,  %  560. 

Hempstead,  town  of,  Nassau  county,  In  the  matter  of  the  proceed- 
ing for  the  validation  of  the  bonds  issued  by  union  free  school 
district  No.  20  of  the.     (Case  Ho.  657),  44L 

School  districts  —  special  meetings  —  notice — Education 
Lam,  a  193,  198,  200.     Failure  to  publish  notices  of  a  special 
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district  school  meeting,  as  provided  by  sections  193  and  198 
of  the  Education  Law,  will  not  render  the  proceedings  o£  such 
meeting  illegal  unless  it  shall  appear  that  die  omission  to  give 
sQch  notice  was  willful  and  fraudulent.     Edncation  Iaw,  S  200. 

Johnson,  Qeorge  E.,  In  the  matter  of  the  appeal  of,  from  the  refusal 
of  district  No.  5  of  the  town  of  Ithaca,  Tompkins  county,  to 
provide  academic  instmction  for  his  daughter.  (Case  No.  662), 
77. 

School  districts — academic  initruetion  —  tuition.  A  school 
district  must  provide  academic  instruction  during  the  entire 
school  year  to  pupils  who  are  within  the  compulsory  school  age 
at  the  opening  of  the  school  term  even  though  the  pupil  attains 
the  age  of  sirteen  years  during  the  term. 

JohnaoQ,  Louise  B.,  In  the  matter  of  the  appeal  of,  from  the  action 
of  the  board  of  education  of  the  city  sdiool  district  of  Elmira. 
(Case  No.  664),  544. 

Boards  of  education  —  discrimination —  appeal  from  determi- 
nation of  board  dismissed.  Upon  all  the  facta  submitted  there 
is  a  failure  to  establish  the  charges  of  omel  treatment  made  by 
the  appellant. 

McManuB,  Kathryn,  In  the  matter  of  the  appeal  of,  from  the  action 

of  the  trustee  of  district  No.  7  of  the  town  of  Amenia,  Dutchess 
county,  relative  to  payment  of  wages.     (Case  No.  662),  454. 

School  diatTieta  —  teachers — wages  —  Laws  of  1919,  chap. 
645.  District  required  to  pay  appellant  sufflcient  to  make  her 
salary  one  hundred  dollars  more  than  the  salary  paid  the 
previous  year.     Iaws  of  1919,  chap.  645. 

Maher^  Thomas,  In  the  matter  of  the  appeal  of,  relative  to  contracts 
for  instruction  and  transportation  of  the  pupils  residing  in  district 
No,  5  of  tie  town  of  Stanford,  Dutchess  county.  (Case  No.  663), 
542. 

School  districts  —  trustee — -power  to  contract  for  instruction 
of  pupils.  Where  the  number  of  children  to  be  instructed  was 
very  limited,  it  was  entirely  proper  for  the  trustee  of  the  district 
to  contract  for  their  instruction  if  authorised  by  vote  of  tie 
district  meeting. 

Miller,  William,  Tn  the  matter  of  the  appeal  of,  from  the  failure 
of  district  No.  4,  town  of  Salamanca,  Cattaraugus  county,  to  pro- 
vide transportation  for  his  children.     (Case  No.  659),  446. 

School  districts  —  transport atton  —  appeal  dismissed.  Where 
a  scbool  is  maintained  in  the  district  and  parents  are  able  to 
furnish  transportation,  in  case  the  distance  is  too  great  for  the 
children  to  walk,  the  legal  obligation  to  furnish  such  transpor- 
tation rests  upon  the  parents  rather  than  upon  the  district. 
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Moon,  Charles  and  Clara,  In  the  matter  of  the  appeal  ot,  relative 
to  the  tranaportation  of  their  <^dren  residing  is  disfariot  No.  4 
of  the  town  of  Stephentown,  Renssdaer  county.  (Case  No.  658), 
446. 

Appeal  from  refvaoi  to  fMrnith  trantportation  ^amiaaed. 

Portland,  Chautauqua  eoun^.  In  the  matter  of  the  application  for 
the  reopening  of  the  deeimon  on  the  appeal  relative  to  the  altera- 
tion of  the  bonndar;  line  between  union  free  school  diatiict  No.  6 
of  the  town  of.     (Case  No.  654),  183. 

School  dittricta  —  cotteolidation  —  application  to  reopen 
decision  of  commiBsioner  denied.  Conaolidation  of  a  eommon 
school  district  and  a  union  free  school  district  ordered  where 
such  consolidation  will  not  only  result  in  increased  educational 
advantages,  but  will  equitably  distribute  the  tax  burden  over 
the  territory  that  is  necessarily  and  properly  served  by  a  village 
school 

Pratt,  Julia  D.,  In  the  matter  of  the  appeal  of,  from  the  action  of 
the  board  of  education  of  the  city  of  Buffalo,  in  diwniBHJng  her 
as  a  teacher  in  the  schools  of  said  city.     (Case  No.  650),  65. 

Teachers — affiliation  vritk  an  organieation  advocating 
destrvetion  of  the  government  by  force  or  violence,  sufficient 
cauae  for  diamieaal.  Appellant  was  dismissed  from  her  posilioa 
aa  teacher  in  the  pubUe  schools  of  the  city  of  Buffalo  and  her 
contract  canceled,  after  a  hearing,  by  the  board  of  education. 
The  appellant  was  charged  with  having  applied  for  memb^^ip 
in  the  CtMumnnist  Party  of  America  and  having  actively  engaged 
in  its  work.  It  was  further  alleged  in  the  charges  that  the 
Communist  Party  of  America  advocates  the  destruction  of  the 
state  and  organized  government  by  force  and  violence  and  by 
otlier  than  peaceful  agitation  and  political  means;  that  only 
those  persouB  who  accept  the  principles  and  tactics  of  said 
party  and  who  participate  actively  in  its  work  are  eligible  for 


Held,  that  a  teacher  in  the  public  schools  is  a  member 
of  a  State  system  and  a  servant  of  the  people  of  the  State,  and 
her  direct  o4  indirect  participation  in  the  activities  of  any  organ- 
ieation  which  seeks  by  force  or  violence  or  any  other  unlawful 
means  to  overtum  the  government  forfeits  her  right  of  tenure 
in  her  poeition.     (P.  73.) 

Sohnker,  Anita  J.,  In  the  matter  of  the  application  for  the  annul' 
ment  of  the  teacher's  certificate  ol     (Case  No.  666),  617. 

Teacheri  —  reeignation  catued  by  *S  health  —  Education  Late, 
f  562.  Where  a  teacher  resigns  her  position  upon  the  advice 
of  a  Qualified  physician  because  of  ill  health,  it  cannot  be  said 
that  the  teacher  faUed  to  complete  her  agreement  without  good 
reason,  nnder  the  provisions  of  section  662  of  the  Education 
Law. 
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Southeast,  town  of,  Patnam  conttty,  In  the  matt«r  of  the  Appeal 
relative  to  the  consolidation  of  certain  districts  in  the.  (Case  No. 
660),  448. 

ScAool  di»triets — appeals  from  order  caniolidating  districts 
Mstained.  The  order  of  a  district  snpertntendent  dissolfing 
several  common  school  districts  and  annexing  the  territory, 
thereof  to  a  union  free  school  district  will  be  vacated  and  set 
aside  where  it  appears  that  the  districts  have  widely  divergent 
interests  and  that  the  children  would  be  required  to  travel  con- 
mderable  distances  in  attending  the  union  district  school. 

Williams,  Channcey  P.,  In  the  matter  of  the  appeal  of,  from  certain 
school  tax  asseaaments  in  districts  No.  1  of  the  town  of  Ohio  and 
No.  4  of  the  town  of  Salisbury,  Heritimer  county.  (Case  No. 
651),  74. 

School  districts  —  asaessmetit  and  tax  stricken  from  Kit. 

ATTOENEY-GENEEAL 
ChantauquB  InstitTitionB,  In  the  matter  of  construing  Workmen's 
Compensation  Law,  article  1,  section  2,  group  43,  and  section  3, 
subdivision  5,  in  relation  to  insuring  employees  of,  689. 

Osneral  Corporation  Lok,  article  1,  section  3,  subdivision  1  — 
Workmen's  Compeneation  Late,  article  1,  section  2,  group  43; 
section  3,  aubdivisiona  3  and  5.  The  employees  of  Chautauqua 
It^itution  are  not  included  within  the  provisions  of  article  1, 
section  2,  group  43,  nor  section  3,  snbdivision  5  of  the  Work- 
men's Compensation  Law. 

Civil  Service  Iaw,  (f  9,  22,  In  the  matter  of  construing,  in  relation 
to  probationary  appointments,  674. 

Ciml  Service  Late,  H  d,  22  —  rule  12(1) — ftrobationary 
appoitUments.  Under  section  9  of  the  Civil  Service  Law,  all 
appointments  in  the  classified  service  (which  includes  competi- 
tive, noncompetitive  and  exempt  classes)  must  be  for  proba- 
tionary terms  not  exceeding  the  time  fixed  in  the  roles.  The 
rule*  fix  no  probationary  terms  for  positions  in  the  exempt 
class.  Where  the  rule  is  silent  and  the  probationary  term  was 
not  fixed  by  the  appointing  officer  at  the  time  of  TnaVing  an 
appointment,  it  may  be  fixed  thereafter. 

Section  22  of  the  Civil  Service  Law  does  not  require  the 
retention  of  veterans  (except  Civil  War  veterans^  after  the 
expiration  of  a  probationary  term  and  no  bearing  is  necessary 
baore  they  may  be  dropped. 

County  Commissioner  of  Charities  and  Correction,  In  the  matter  of 
construing  chapter  293  of  the  Laws  of  1913,  in  relation  to  the 
appointment  of  subordinates  by  the  Krie,  682. 

Laws  of  1913,  chapter  293  —  Erie  County  Commissioner  of 
Charities  and  Correction — authority  of  supervisors  as  to 
appointments.  Under  the  proviuons  of  chapter  293  of  the  Laws 
of  1913,  the  offices  of  superintendent  or  keeper  of  tiie  peniten- 
tiary, medical  examiner,  assistant  medical  examiner,  superin- 
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tendent  of  the  county  lodging  house  and  keeper  of  the  morgoe, 
in  Erie  countj^,  ceased  to  exist  on  January  1,  1914,  and  the 
ofUces  of  superintendent  of  the  county  home  and  hospital,  other- 
wise called  keeper  of  the  almshouse  or  poorhonse,  and  super- 
intendent of  the  poor,  were  discontinued,  but  the  incumbents 
of   those  offices   theretofore    elected   were   continned   as  sub- 
ordinates of  the  commissioner  of  charities  and  correction.     The 
powers  and  duties  of  all  these  offices  devolved  upon  the  com- 
missioner and  he  could  only  appoint  subordinatce,  except  a 
deputy  to  be  known  as  county  physician,  when  the  boaz^  of 
supervisors  authorized  such  appointments. 
Income  Tax  Law,  In  the  matter  of  construing  the,  in  relation  to  sales 
of  real  estate  consummated  after  January  1,  1919,  though  con- 
tracted for  prior  to  that  date,  191. 

Income  tax  letter  —  deduction  for  lots  ttpoH  sale  of  real  prop- 
erty eorUracled  if*  1918  and  consummated  if*  1919,  improper. 
Where  the  owner  of  a  parcel  of  real  property  contracted  for 
ite  sale  in  191S  and  thereafter  and  in  1919  consummated  the 
sale  at  the  contract  price,  he  cannot  claim  a  deduction  for  loss 
by  attempting  to  show  that  the  property  was  of  greater  value 
on  January  1,  191S,  than  the  sale  price. 
Labor  Law,  In  the  matter  of  construing  section  3  of  the,  in  nlatioB 
to  fixing  annual  salaries  of  laborers,  woi^men,  or  mechanics  in 
the  employ  of  a  board  of  education,  79. 

Salaries  of  laborers,  workmen  or  merchttnics  in  the  lermce  of 
a  board  of  education  —  Labor  Law,  section  3  —  Education  Law, 
section  887.  Section  3  of  the  Labor  Law  has  no  application 
in  fixing  annual  salaries  of  laborers,  workmen  or  mechanics  in 
the  employ  of  a  board  of  edueation. 

State  Constitution,  In  the  matter  of  construing,  article  YIII,  section 
8;  article  VII,  section  7,  in  relation  of  State  land  acquired  for  a 
specific  purpose  within  forest  preserve  area,  660. 

State  land  acquired  for  specific  purpose  within  forest  pre- 
serve area  —  power  of  disposal.  The  parcel  of  land  appro- 
priated as  a  part  of  the  Black  River  Canal  System  at  Old  Forge 
ia  owned  by  the  State  and  is  a  part  of  the  canal  system.  Upon 
abandonment  it  can  be  disused  of  by  the  L^slature  in  its 
discretion  or  by  the  Canal  Board  or  the  Commissioners  of  the 
Land  Office  as  prescribed  by  the  Canal  Law  or  the  Public  Lands 
Iaw. 

Tax  Law,  In  the  matter  of  construing  section  363  of  die,  in  idation 
to  credits  to  nonresidents,  456. 

Income  tax  letter  No.  44 — credits  to  nonresidents.  The 
credit  to  nonresidents,  under  section  363  of  the  Tax  Law,  is 
only  allowed  to  a  person  who  is  liable  to  the  State  of  his 
residence  for  an  income  tax  upon  bis  income  for  the  taxable 
year  and  then  only  if  the  laws  of  the  State  either  (1)  grant  a 
substantially  similar  credit  to  residents  of  New  York  or  (2)  tax 
its  own  residents  on  income  from  New  York  bnt  exempt  New 
Tork  residents. 

Supplementary  letter  of  correction  page  461. 
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Tax  Law,  In  the  matter  o£  construing  subdivision  3  of  section  360 
of  the,  in  relation  to  taxes  accrued  and  payable  prior  to  January 
1,  1919,  but  actuaUy  paid  tliereafter,  189. 

Income  tax  letter —  deduction  for  taxes  accrued  prior  to 
January  1,  1919,  improper.  Items  which  would  have  been 
proper  deductions  in  computing  profit  and  lose  for  1918  should 
not  be  carried  over  and  deducted  from  1919  income. 

Workmen's  Compensation  Law,  article  1,  section  2,  group  43,  and 
section  3,  subttiTiaion  6,  In  the  matter  of  construing,  in  relation 
to  insuring  employees  of  Chautauqua  Institutions,  689. 

General  Corporation  Law,  article  1,  aeclion  3,  nthdvviaionl  — 
Workmev/s  Compensation  Law,  article  1,  section  2,  group  43; 
section  3,  subdivisions  3  and  5.  The  employees  of  Chautauqna 
Institution  are  not  included  within  the  provisiona  of  article  1, 


COMPTROUiER 
n  the  matter  of  defin 
relation  to  the  disposition  of  interest  accruals, 

Town  tax  collectors  —  interest  accruals  part  of  fund.  Moneys 
in  the  hands  of  a  town  tax  collector  are  held  by  him  in  the 
capacity  of  a  trustee  and  any  accretions,  either  by  interest  or 
otherwise,  to  these  moneys,  belong  to  the  fund  and  not  to  the 
collector. 

CIVIL  SERVICE  COMMISSION 
Civil  Service  Commission,  Abstract  of  the  report  of  the,  anbmitted 
to  the  L^rislatore,  711, 

CONSERVATION  COMMISSION 

Brownrille,  village  of.  In  the  matter  of  the  application  of  the,  for 

approval  of  its  acqoisition  of  a  source  of  water  supply  and  of 

its  financial  and  engineering  plana  for  the  construction  of  a  water 

supply  system.     (Water  supply  application  No.  262),  462. 

AppUeation  approved  as  modified. 

Toper  Lake,  Franklin  county,  N.  T,,  In  the  matter  of  the  applica* 
tion  of  the  village  of,  for  the  approval  of  its  acquisition  of  a 
source  of  water  supply  and  of  its  financial  plans  for  purchasing 
and  mana^ng  said  water  supply  system.  (Water  supply  appli- 
cation No.  261),  193. 

Application  approved  as  modified. 

Watervliet,  city  of.  In  the  matter  of  the  apjilication  of  the,  for  a 
modification  of  uie  order  of  the  Conservation  Commission  made 
in  the  matter  of  the  application  of  the  Watervliet  Water  Board 
for  the  approval  of  the  plans  for  the  acquisition  and  construction 
of  a  prop<Med  new  water  supply  for  the  city  of  Watervliet,  N.  Y. 
(Water  supply  application  No.  260),  469. 
Application  approved  as  modified. 
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STATE  INDDSTEIAL  COMMISSION 
Cariaon,  Hans,  In  the  matter  of  the  claim  for  compensation  under 
the  Workmen's  Compensation  Law  made  by  Mrs.  CaUie  CktIboh, 
widow,  on  behalf  of  herself  and  infant  cluld  on  account  of  the 
death  of,  against  Hoggeon  Brotheis.  employer,  and  Brnployerg' 
Liability  Anurance  Corporation,  Ltd.,  inmianee  carrier.  {Case 
No.  1926104),  660. 

Award  to  widow  and  minor  ehUd  for  death  of  employee  at 
handa  of  fsUovi  vsorker.  Deceased,  after  a  fight  with  a  fellow 
anployee  and  while  going  away  from  the  scene  of  the  strnggle, 
was  strack  by  another  fellow  employee  and  sostoined  injories 
which  resulted  in  his  death. 
Sayer,  CommisBioner,  dissents. 

Ooater,  Edwin  Walter,  In  the  matter  of  the  claim  for  compensation 
under  the  Woi^men's  Compensation  Law  made  by,  against  Wil- 
liam L.  D'Olier  and  F.  Clyde  Sullivan,  receivers  for  U.  S.  &  Cuban 
Allied  WoT^s  Engineering  Corporation,  employer,  and  the 
Travelers  Insurance  Company,  insurance  carrier.  (Case  No. 
1031144),  571. 

Award  made  to  employee  for  injuries  gustained  outside  of 
State.  Claimant,  after  leaving  railroad  station  in  Philadelphia 
where  he  had  gone  to  procure  a  time  table  and  while  on  his 
way  to  keep  an  appointment  concerning  his  employers'  business, 
was  struck  by  an  automobile. 

Janschewsky,  John,  injured  employee,  In  the  matter  of  the  claim 
for  compenBation  under  the  Workmen's  Compensation  Iaw,  made 
by,  against  E.  W.  Bliss  Company,  employer,  and  The  Travders 
Insurance  Company,  ioeurance  carrier.     (Case  No.  277023),  48L 
Injuries    austained   by  reason   of  being    struck    bi/   fellow- 
employee- — <iward  made.     Boyle   and   Sayer,   Commissionan, 
dissenting. 

Kate,  Louis,  In  the  matter  of  the  claim  for  comjiensation  under 
the  Workmen's  Compensation  Law  made  by,  against  A.  Kadans 
&  Co.,  employer,  and  the  Travelers  Insurance  Company,  insurance 
carrier.     (Case  No.  1944092),  666. 

Claimant,  a  chauffeur ^vihile  in  the  automobile  of  his  employer, 
was  stabbed  by  an  unknown  ineane  man  —  award  made. 

Kimble,  Edward  B.,  In  the  matter  of  the  claim  for  compensation 
under  the  Workmen's  Compenstion  Law,  made  by  Grace  Kimble, 
widow  of  Edward  B.  Kimble,  for  the  death  of,  against  Cheesman- 
Elliott  Co.,  Inc.,  Employer;  and  Allied  Liability  Insurance  Com- 
pany, insurance  oamer.     (Case  No.  1041143),  629. 

Traveling  salesman,  a  resident  of  New  Jersey,  was  killed 
within  that  state  while  on  his  way  to  the  State  of  New  York 
to  call  on  a  customer  of  his  employer — award  made  to  widow. 
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KoKchnuui,  Fred,  In  the  matter  of  the  claim  for  oompenaation  under 
the  Workmen'a  CompeDaation  Law  made  by,  against  town  of 
OiBddes,  Onondaga  eonnty,  New  York,  ejnplojer,  and  Royal 
Indemnity  Instuanee  Company,  inaonuice  earner.  (Can  No. 
001901),  622. 

Claimant  injured  while  being  trMisported  to  kit  place  cf 
emptoyment  on  to  tmplot/or'»  motor  tntck — award  Miidff, 

Leon,  Hasel,  widow,  In  the  matter  of  the  claim  for  eompenaation 
onder  the  Woricmen'B  Compensation  Law  made  by,  on  behalf  of 
henelf  and  minor  ehildren  on  account  of  the  death  of  William  L 
Leon,  deeeaaed,  against  Gilbert  Knitting  Company,  employer, 
and  Utica  Untoal  Inanranee  Company,  inaoranee  carrier.  (Case 
No.  13618],  89. 

Death  resulting  from  pneumonia  eontraeted  while  extin- 
guiehing  a  fire  at  employer's  plant.  Prior  award  of  compen- 
sation reafSrmed  after  appeal  and  order  of  Appellate  Divuion 
reverdng  the  award  on  the  grouad  that  notice  of  injury  waa 
not  given  to  the  employer  and  that  the  failure  to  give  aodi 
notice  had  not  been  excused  by  the  State  Indnstrial  CommJBaion. 
Sayer  and  Phillipa,  Comnuaionera,  dissenting. 

Maher,  Andrew  John,  In  the  matter  of  the  claim  for  compensation 
under  the  Workmen's  Compensation  Law  made  by,  against  Oafl- 
ney's  Express  Company,  employer,  and  Travelers  Insurance  Com- 
pany, insnranee  carrier.     (Case  No.  1952131),  $63. 

Dormant  pulmonary  tubereuloais  revived  by  extraordimary 
strain — avsard  made. 

Hangieri,  Louis,  In  the  matter  of  the  claim  for  compensation  under 
the  Workmen's  Compensation  Law  made  by  Matalena  Uaugieri, 
widow,  on  behalf  of  herself  and  minor  ehildren,  on  account  of 
the  death  of,  against  Olin  J.  Stephens,  Inc.,  employer,  and  Olobe 
Indemnity  Company,  insurance  carrier.  (Case  No.  1960002), 
66a 

Awird  to  widoto  and  minor  children — employment  held  not 
to  be  maritime.  Employee  pulling  boat  under  rig  at  dock  not 
engaged  in  a  maritime  pursuit. 

Death  resulting  from  pneumonia  contracted  from  faQing 
overboard  while  in  the  course  of  employment 

Murray,  Anna  V.,  deeeased,  In  the  matter  of  the  claim  for  compen- 
sation under  the  Workmen's  Compensation  Law  made  by  Francis 
B.  Murray,  brother,  on  account  of  the  death  of,  against  P.  T. 
Collier  ft  Son  Company,  employer,  and  JStna  Life  Insurance 
Company,  insurance  carrier.     (Case  No.  1060890),  291. 

Sudden  and  extreme  strain  and  unusual  physical  exertion 
affecting  previously  diseased  heart  and  restuting  in  Jeath  — 
award  made. 

Seinfaardt,  Aksel  Emtl,  In  the  matter  of  the  claim  for  eom|>en- 
sation  under  the  Worimien's  Compensation  Law  made  by,  against 
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Newport  Flyii^  Service  Corporation,  employer,  and  Aetna  Life 
Insurance  Company,  insurance  carrier.     (Case  No.  1962205),  484. 
Injwieg  Buttaifted  by  reason  of  bemg  stmek  by  the  propeUer 
of  hydroplane  —  award  made. 

Scholtahauer,  Bertha,  dependent  mother,  In  the  matter  of  the  claim 
for  compensation  under  the  Workmen's  Compensation  Lvn  made 
by,  and  Uattie  Scholtzhauer  and  Lydia  Scholtzliauer,  alleged 
dependent  sisters,  on  account  of  the  death  of  Irma  Dale  Scholtz- 
hauer, against  C.  &  L.  Lunch  Company,  employer,  and  the  Zohch 
General  Accident  and  Liability  Insurance  Company,  insnraoce 
carrier.     (Case  No.  362622),  86. 

Death  at  the  hands  of  a  feUow  employee  —  award  made. 
Deceased  employee,  a  white  woman,  was  shot  and  killed  by  a 
negro,  a  fellow  employee,  after  she  had  rejected  an  improper 
proposal  made  by  the  fellow  employee.  Held,  that  it  was 
deceased's  employment  at  close  quarters  with  this  negro,  a 
human  dangerous  machine,  crazed  by  his  lustful  sentiments  for 
a  white  woman,  and  her  daily  contact  with  him  in  the  perform- 
ance of  her  duties,  that  subjected  her  to  the  hazards  resulting 
in  her  death.  (P.  87.) 
Sayer,  Commisaioner,  dissenting. 

Stimal,  William,  In  the  matter  of  the  claim  for  compensation  under 
the  Workmen's  Compensation  Law,  made  by,  against  Jewett 
&  Co.,  employer,  and  the  Employers'  Idutual  Insurance  Company 
of  New  York.     (Case  No.  8948M-B),  633. 

Award  made  to  employee  injured  whUe  going  to  place  of 
employment  and  whUe  waiting  for  repaira  to  be  made  to  hie 
employer's  motor  truck.  As  claimant  wsa  being  transported  to 
his  place  of  employment  in  his  employer's  motor  truck,  the 
radiator  of  t)ie  truck  became  frozen  and  made  it  necessary  to 
stop  at  a  garage  for  repairs.  While  waiting  for  the  garage  to 
open  the  driver  of  the  truck  in^dted  claimant  to  the  boiler  room 
of  the  garage  to  warm  himself.  Fpon  entering  the  boiler  room, 
claimant  fell  down  a  stairway  causing  the  injuries  for  which  the 
claim  is  made. 

Thornton,  Charles  K.,  In  the  matter  of  the  claim  for  compensation 
under  tlie  Workmen's  Compensation  Law  made  by,  against  I^pnan 
Arnold  and  Louis  Clute,  employers,  and  United  States  Fidelity 
and  Qnarantv  Company  of  Baltimore,  Maryland,  insurance  car- 
rier.    (Case  No.  792108),  95. 

InfeetioH  of  eye  injured  in  course  of  employment.  Claimant 
sustained  injuries  to  his  eye  while  in  the  course  of  his  employ- 
ment. Subsequently  the  eye  became  infected  by  diphtheritid 
bacteria  which  resulted  in  loss  of  sight  in  the  injured  eye. 
Award  made. 

Sayer  and  Phillips,  Commissioners,  dissenting. 

Washington,  Jesse,  In  the  matter  of  the  claim  for  compensation 
vndtr  tha  Workmen's  Compcnsatioa  Law  made  by  Alice  Waihing- 
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Um,  alleged  wife  of  Jesse  Washington,  deceased;  BDd  Charity 
Bobinson  depeadeut  grandnAither  of  raid  Jesse  Washington,  tor 
the  death  of,  against  Foz  Film  Corporation,  onployer;  and 
United  States  Fidelity  &  Guaranty  Company,  insurance  carrier. 
(Death  Case  Ko.  1980236),  626. 

Award  to  dependent  of  a  moving  ptclure  actor  drovtned  in 
cowrie  of  his  empioyioent.  Beceased,  a  moving  picture  actor, 
while  engaged  in  the  regular  course  of  his  emplo^ent  on  board 
a  submarine,  and  while  acting  on  said  submarine  so  that  the 
employer  might  photograph  a  scene  and  manufacture  a  motion 
picture  film  of  the  same,  was  left  stru^ling  in  the  water  when 
the  submarine  eubmei^ed,  and  was  drowned 

Woek,  Martha  Ann,  deceased.  In  the  matter  of  the  claim  for  com- 
pensation under  the  Workmen's  Compensation  Law  made  by  Ethel 
Wock  Zinuner  as  executrix  of  the  last  will  and  testament  of,  for 
compensation  accruing  to  the  date  of  death  of  Martha  Ann  Wock, 
and  also  for  death  benefits,  against  Qlen  Telephone  Company, 
employer,  and  State  Inaumnce  Fund,  insurance  carrier  (Cases 
Koa.  14807-A  and  150M),  618. 

Awards  of  compensation  rescinded  —  death  not  resuH  of 
aeeidental  personal  injury.  Deceaaed,  a  telephone  operator, 
suatuned  electric  shock,  which  it  is  aU^;ed,  caused  nervous 
prostration  lessening  her  disease  resisting  power  and  permit^ 
ting  a  cancer  to  develop  resulting  in  death.  Held,  that  death 
was  not  caused  by  an  acddental  persona]  injury. 
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Dopu^.. BauTj  C.  Hndoioii. 

Deputy P.  J.  nim. 

Deiw^. B.  Coe  Turner. 

Deputy J.  8.  Y.  Ivina. 

D«imty T.  Paul  MoOannon. 

D^ty Edward  O.  Oriffiu. 

Deputy  and  loveatigatM  (rf  Cl^me....  H.  VJacent  Ryan. 

Deputy Alex.  T.  Selkirk. 

Deputy JamM  A.  BniDbam,  Jr. 

Dqiuty Ivoel  Bdanscr. 

Deputy  (io  oharge  at  Title  Bnnau).. .  Anaon  Getmati. 

Deputy  Cntle  Bureau) John  D.  Mount. 

Daputy  (Title  Bureau) Ddaod  E.  Farr. 

Deputy  Cntle  Bureau) Hiohael  F.  O'Connor. 

Deputy  (Title  Bureau) C3areaae  R.  Cumminp. 

Deputy  fntle  Bureau) Erie  J.  I^ke. 

D^uty  (Htle  Bureau) Patrick  H.  Clune. 

DqM^   (in  ebarge  Court  of  Claima 

Bureau) Carey  D.  Davie. 

Depu^. George  L.  Meade. 

DcfNitr P^ank  K.  Cook. 

Deputy. JtAn  H.  aoBBtoB. 

Dqnafy. Edward  M.  Brown. 

Deiwty. Harry  W.Ehlo. 

Deputy miliam  E.  Thoipe. 

Depu^ Henry  P.  Nevine. 

Deputy Jatnea  Gibeoii. 

Deputy Archie  C.  Ryder. 

De^m^. M.H.  Quirk. 

Deputy Aaron  A.  Armatasa. 

Deputy Glenn  A.  Frank. 

Deputy Porter  L.  Meminutn. 

Deputy. Charlee  A.  Clark. 

D^ty. Edwards  P.  Ward. 

Dqtuty  in  OmaetvatioD  Bureau A.  Fnok  Jenke. 

A«iatant  Deputy. William  T.  Moore. 

Aanrtant  Deputy. Blune  F.  Sturgii. 

Deputy  and  TMe  Bzaminer Ei^ene  E.  Howe. 

Oiief  of  I^nd  Bureau Edward  H.  Leggatl. 

Clerk Edward  J.  Qrogan. 

Hearing  Stenopaidier Wm.  M.  Tlomas. 

Land  and  Oplnitm  Clerk.. Wm.  J.  Conway. 
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Sti.tk  Offioiau  X 

AnoiMBT-OnnRUi  —  (dMtfmMd) . 

Private  Seoratuy.-  ■ Louk  W.  Oott 

AttMMT Jtdtn  O.  B«t«i. 

U.W  Utmrimn Arthur  J.  Smidi. 

N«w  Yo(k  OSm  (fil  Chambcn  Street): 

Datnity  ^  charge} Sobart  S.  ConUin. 

D«pntr. Ouw.  Praaoott  KobiiiMn. 

Dapntr. Bobart  P.  Bejrar. 

Daputr. JofBpix  H.  Adamf. 

Dqni^ WUIkiii  J.  Smith. 

Dqmtr Charh*  S.  Amari. 

Dapo^. Cortland  A.  Jidmaoa. 

SfAn  BNnNaB*  Am  SmnroB. F^ank  M.  WfUianw. 

Depntr  Stata  BnsiiMar. Roy  Q.  finch. 

G^Maial  Daputy  State  Engmaar FHamd  F,  Wmiama. 

Oiiaf  Cl«lc Charlea  R.  Waten. 

GMkOdeatial  Aaristant Oeoige  W.  Ck»dwiie 

nivata  Seoretarf L.  D.  MoCannae. 

DiTimm  Enginear,  Fn*ern  Divuion..  E.  D.  Eaiidrioks. 
UvUcM  Bni^Daar,  Middle  Divuion. . .    Quy  UoultoD. 
IMtWob  Bi^necr,  Waatera  DivlMon,.  L.  C.  Hulburd. 
ABm  AND  Uuxan,  jyutuk-natn  o* 

Nbw  Touc  Staib  CotntoiL  of  Fa>iu  imd  Uasxvm 

C.  Frad  Boahart LowviUe. 

May  B.  Van  Andala New  York  CltT. 

B.  linooln  Bookafdlar. BrooUrn. 

Lawia  L.  Morrail Kndarhook. 

Ditoa  aark,  Vioe-Preddant Paiu. 

Frank  W.  Howa BjttMa*. 

John  a.  Fembleton Ow^o. 

WUliaoi  B.  Dana,  Prealdent Avon. 

William  F.  PiaU BaUvla. 

Jdm  T.  Oerow WaaUnctoiiTina. 

CoaumiMioner  o{  Public  Marketa, 
New  Tork  Oty  (as  eJUa) Edirin  J.  O'MaUer. 

OoiniaaL Oaorga  L.  Flandera. 

Saaratarr. HartMrt  W.  Lararaea. 

Dimioir  OF  AasiouLTUxa 

CommiaHOiiar. Oeorga  E.  Hogiu. 

Flrrt  Doputjr  Commiaaiona Staotoo  C.  ShsTW. 

Saaond  Deputjr  CommiiairaiaT. . . .  Harrjr  B.  Wbtcra. 

Saoratary WaHar  S.  Qrean. 

DiTOioN  OF  FooM  AMD  MAuan 

ConuuiBBoiHr, Dr.  Bacane  H.  Porter. 

Deputy Albert  B.  Brown. 

8e«ntaiy. Pyaderic  E.  FoDter. 

DirertworWai^ta  and  Meanireit.  W.  T.  White. 
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zl  Stats  Dsfabtiiieitt  RspOBn 

AxoSTTBOT,  Stats Lairij  F.  Pllohv. 

Exeeutira  Deputy  9Ute  AKhitaei ....  C.  A.  Sustdorff. 

Amttaat  SUta  ArohHsot. Thomas  H.  Newton. 

CbM  EngiiiBer Ralph  G.  Tassvt. 

Bahkinq,  DiPABnuirr  or 

Supcrintmilent  of  Btnlo. Oeorge  T.  HoIiMi^lin. 

Fint  Deputy NormHi  J.  MMdonald. 

Seooud  Deputy Oeorgo  Ovwoeker. 

Third  Deputy Qeorge  A.  Colanuw. 

FourUi  Deputy.. Freak  H.  Warder. 

CooGdentUl  C9erk  and  Print«  Seere- 

tary Bdnrd  F.  Olynn. 

OsAums,  Btati  Board  or 

Frwdeat. Wniiam  R.  Stewart. 

Tiofr-Preiideiit miliain  E.  Ontwiek. 

ComnklidoDer LeeE.  Fraakel. 

GommlMioQar Viator  F.  Bidder. 

CommiMonsr Snowdeo  A.  FaluMetoek. 

GomnuMioiier J.  Ri^iard  EoTin,  M.  D. 

CommiarioiMr Mary  M.  Olynn. 

CommieeioiMr ESeaaor  W.  Hifley. 

Comnuvioaflr Oeyloa  H.  Lewit. 

CommlMioner Taoant. 

ComnuHioiHr Idllie  Boiler  Werner. 

CommivioDer Henry  Marquand. 

Secretary Cliariae  B.  Johnaon. 

Asrietant  Secretary  and  Suparinteadent 

oT  Inapeotion Riduvd  W.  Waltaoe. 

Chief  Clerk  and  Auditor. WelUoKton  D,  Ivei. 

Statirtioian £aien  L.  Tenney. 

Superintendent,  Diviaion  of  Dependent 

Children Jamee  H.  Foeter. 

Supoiatendeat,     Diviiioa     of     Adult 

Warda. Robert  W.  HUl. 

Superintandeat,   Diviaion   ol  Hadioal 

Charitiee Clarenee  El.  Ford. 

Civil.  Sbbticb,  Stati  CoMunaov 

ContoiianaDer  (Prendent) John  C.  dark. 

Comndarioner WiliiantaorhamRiae. 

CMnmieaioner. Franoee  Stanton  Smith. 

Secretary John  C.  Birdeaye. 

Aniatant  Seocetary. George  R.  Hiteheook. 

Chief  Biaminer. John  Steven. 

Aasiatant  Chief  Bmnfater. Arthur  B.  Zema. 
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Statb  OimoiALB  zll 

Cluhs.  Coohtop 

PraridiiiK  JndlB Fnd  M.  AefcctKn. 

Judge WHIiam  W.  W«bb. 

Judgo Sanford  W.  Smith. 

Jndsa WilUsm  D.  Gunnin^tsai. 

Jndta John  B.  Gorwin. 

Gkrk S^ederiek  D.  CobM. 

CoMSBBrATioii,  DMrAmmn  of 

GoDuniBoner. Ellta  J.  Staley. 

Deputy  CommiHioiMr. Al«xaiider  MaodanftM. 

Semtery. Herbert  F.  Pnaoott. 

AauUot  Seoretu? John  J.  Farrell. 

Couuael Hanfaftll  HoLmo, 

Chief,  Diviaicin  of  Fldi  and  Game. . . .  Uewellyn  Leggo, 
SnpiriaMDd«Dt,DiviBioD  of  Lands  and 

Poreata C.  R  Pettia. 

DiTndon  Bupoeer. A.  H.  Perldul. 

SuperintaDdwt,  Diraion   of  Saratoga 

Spring! J.  O.  Jonea. 

Elictionb,  Stais  SvemBinrmmanFT  or- . .  Hraty  8.  Renand. 

FiacAL  SnraRTiBOB  or  Bijom  CteaarmB. .  F^aok  R.  Utter. 

Depu^ Henrr  O'Brim. 

Baoond  Deputy Thomaa  H.  Lee. 

Chief  Clwk VnUiam  J.  Baier. 

HaauH,  Brnta  DartMntaxT  of 

GonuniMioiMr. Hermana  M.  Bigga,  H.  D. 

Deimtr  ComndMloiMr Uatthiaa  NieoU,  Jr.,  M.  D. 

Beoretary John  A.  Smith,  M.  D. 

EiMatJve  Clerk Fenimore  D.  Bea^. 

DiTtHoa  of  Banitary  Knginening Tlieodore  Horton,  C.  E. 

DiTJaioD  of  Laboratoriee  and  lUaearoh.  Augustua  B.  Wadaworth,  M.  D. 

DiviaioD  of  Vital  Statiatiea  Otto  R.  ESchel,  M.  D. 

Diviiion  of  Comtnunioable  Diaeasea..  Bdward  3.  Godfrey,  Jr.,  M.  D. 

Diviaion  of  Child  Hygiene M.  Edgar  Row,  M.  D. 

Diviiion  of  Publio  Health  Nurring....   MathiMe  3.  Kuhhnau,  R.  N, 
Diviaion  of  Publio  Health  Edueation.   (Aoting)  B.  R.  Rickardti,  S.  B 

Diviaion  of  Tuberculona Maloolm  F.  Lent,  M.  D. 

DividoD  of  Venveal  Dieeaaaa J.  B.  I^wrenoe,  M.  D. 

HlSBWAT   DaFAKTUMT 

Gomrninoner  of  Highwaya Herberts.  Kaaon. 

Riat  Deputy. Fred  W.  Barr. 

Seoond  Dqmty H.  O.  Hotohkisa,  Jr. 

lUrd  Deputy William  B.  Reed 

Secretary  (Acting) Jeremiah  C.  Findi. 

Auditor Caiarlea  V.  Piatt. 
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Jana  B.  Phillipa. 

First  Depu^, Hamy  D.  Applaton. 

Seooad  Dtputr  (New  York  tSiM,  166 

Braadw^) Frasob  R.  Stoddard,  Ji. 

Chief  Cleric Bdirln  M.  Cadman. 

autwticiaii. Charlee  8.  Crippu. 

Actuary. Ondy  H.  Hipp. 

Counad. Harrer  J.  Drake. 

Bureau  Qiiefa; 

AsMMment  and  Fraternal  Corpora- 

tlona. ;. . .  Thomaa  F.  Behan. 

Co-operative  Flra OeoTEe  E.  Merigold. 

Uquidation  Bureau. C.  C.  Fowler. 

F!n  Companiea  (New  York  office, 

166  Broadway) Samual  DeutachbergBT. 

Ufa  Companiea  (New  York  office, 

165  Broadway) Nelaon  B.  Hadley. 

Caaual^  CompaniM   (New  York 

<^oe,  166  Broadway) Vaoant. 

Misoelluieoua    Companiea     (New 

York  offioe,  165  Broadway) John  E.  Diefendorf. 

Workmen's    Compensattoa     (New 

York  office,  165  Broadway) Charlee  G.  Smith. 

Audit     (New     York    offloe,     165 

Broadway) CharlM  Hug^v. 

Cnderwrltera'     Aaaociationa    [New 
York  offioe,  166  Broadway) Vacant. 

LaBOR,  DiPASncaHT  or  (Admiiuatered  by  State  Induatrlal  CommlMknwr, 

124  Eait  28tb  Street,  New  York,  N.  Y.) 

luduabrial  CommlatJODeT Henry  D.  Sayer. 

Deputy  Commiaeioner. Martin  H.  Christopheraon. 

Indvstrul  BoABn 
^  Chainnsn John  D.  Hig^na. 

Member. Rosalie  Loew  Whitney. 

Member lUchard  K.  Curran. 

Seoretary Clarence  A.  Meeker. 

Aasiatant  Secretary. Victor  T.  Holland. 

AaaiHtant  Beoretary Midiael  J.  Wallace. 

Anistant  Secretary Na-Uianiel  J.  Hosenbef^ 

BtWBAU  ov  Wobxmxn's  Compensation 

Director. Stanley  L.  Otis. 

Chief  Medical  Examiner Dr.  Raphael  Lewy, 

Statb  Insukamoi  Fund 

Manage ' Laonard  W.  Hatch. 

BuSBAn  OF  BUPLOTIBHT    . 

DiraoUw David  B.  Elyttn. 

BtriUBAn  OF  Statibttcb  and  Intobhatton  (Capitol,  Albany,  N.  Y.) 
Chief  Statiatician Eugene  B.  Pittton. 
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State  Oftioialb  xliii 

IiABOB,  Dbfabtkiht  ov — (ConHmMd). 

BuBEAu  or  Inddbtbies  and  luaaaATiON 

Chief  Invwtigator Mrs.  Marian  E.  Clark. 

BuBBAu  OP  iNBraonoN 

Director JamM  L.  Qtnaa. 

BvMxw  or  WouH  Di  ImtrarBT 

ChW mm  Ndlo  Swarti. 

BUBSAU  or  iNPtraTRlAl,  CODB 

Deputy  CommitdoDer Richard  J.  Chilian. 

Deputy  Cod 


RodiMtw Gyrua  W.  FhiDip*. 

Albany.  .  ■  ■  ■  ■ ^tlUam  A.  Abbott 

SyraouN 'VlUard  C.  lUcharda. 

Syracuoa Jamea  P.  HiohardBoa. 

Buffalo lamea  MoLuaky. 

Buffalo ...-..-.    ■ -  Oniaa  Lang. 

RodiMtw ......  Okarles  E.  Katohhy. 

New  York Thomas  J.  Curtia. 

New  YoA. John  G.  Brown. 

New  York.. David  M.  Stmie. 

Law  Exuamaa,  Boabd  or 

Edw.  H.  Letohworth,  PrwideDt. 

FranldiQ  M.  Daoaher,  Sooretary 

andTreaeurar. 
Joho  KbUand  Clark. 

MlUTAKT  TSAININO  CoBflOSBIOM 

Cfwuiiiisoner. Maior-Q«nBal  John  F.  CRyan, 

Commanding      the      National 
Ouard,  ChiJnnan  (es  ttffldo). 

OommisaiaDer Dr.  Oeo^e  J.  Fiahw, 

ConimiMioDer. Vaoant. 

Secretary ThiKnos  C.  StoweU. 

Mihtary  SeoKtary lieut.  Frederick  N.  Snyder. 

State  Inapeetor  of  Fhynoal  Trainiog.  ■   Dr.  Thomas  A.  Stwey. 

SnpervisinsOffioi^ofMiKtaryTraioiog.  Brig.-Oen.   linooln  C.  Andrawa. 

Sopervidng     Officer     at     VocationaJ 

Training Howard  G.  Burdge. 

Oiief  Cl«rk Robert  C.  Mabel. 

Mbntal  DKracnvBa,  SiAia  CoHmaaioir  vok 

rnmmiirinnrrr  . Pearee  Bailey,  M.  D.,  Cbairman. 

CommiMiooer Charles  H.  Johnson,    Secretary, 

State  Board  of  CharitiM  (a 

ConuniHicMtar FrankR. Utter,  Hioal  Supervisor 

o(  State  CharitiBe  (sz  ofido). 

nydiatoM. .'■.■  William  C.  Sandy,  M.  D. 

Beeratary Ethel  A.  Prince. 
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Nkw  Yobk  TftAMatT  CoiiiasHOX 

Cb^iiiKii G«orge  McAncay,  Ch^rman. 

Gonunisdooer Leroj'  T.  HarkneM. 

CommionoiMS J(^  F,  O'Ryuu 

Nbv  Yobk,  New  JcnaKT  Port  and  Habbob  Dhtblofioht  Goianssioir 

Commiiuoiier Alfred  E.  Smith. 

GonuniMioiier Eugene  H.  Outcrbridge. 

ConmuMknier Lewu  H,  PonodB.  .   . 

Pbibonb,  9t±T»  CoHHiBaiOM  of 

GommMoDar. John  8.  Eeimwly,  PraddAnt. 

Lmd  C.  WdoEtook,   Vica-Preai- 

Sarah  L.  Davenport. 

Henry  Salomon. 

CommfaMoiMr. Mial  H.  Pierce. 

Coma^tdoatt (%arlee  S.  RogwB. 

Commhrioaer. Ceoilia  D.  Patten. 

SacntaiT John  F.  Ttemaia. 

Cihief  Cltrk. Philip  O.  Boosa. 

PsiKiia,  Stati  SuPBBnmiiDBirr  or. Charlo)  F.  Rattigan. 

Deputy  Saptrlnteiideat Jamea  L.  Long. 

PuBuo  BuiLDiHoa,  SuriRHfTBNraiiT  or. . .  Otto  Jantz. 

Deputy  Superintendent William  T.  WeodelL 

Chief  Bn^oeer Jmh  F.Miller. 

CtM  aerk Stephen  A.  Smitti,  Jr. 

Private  Secntarr  and  Cadiier Millet  Hay. 

Pdbuo  Bbbvicb  CoHmaBioM 

Commianonar Wm.  A.  PreDdergaat,  ChalimaD. 

CommWonsr. William  R.  Pooley. 

CommiMioner. Charles  Van  Vooifaia. 

CaaoBlmkHur. Olivw  C.  Sempla 

CommiMioiMC. Charlea  G.  Blakadee. 

Counatl.. Ledyard  P.  Hale. 

Seontary Franoii  E.  Hobcote. 

PvBuo  WoBU,  SiiPBSimntDBNT  or Gharlee  L.  Cadle. 

Depa^  Suporintondeot. Vacant. 

Anatant  Deputy. Alfred  M.  O'NaiU. 

^Mdal  Examiner  and  A^r^aer  and 
GlainuApnt John  A.  Dlz. 

RBrOBTBBt 

Court  of  Appaak. J.  Newton  nero. 

Deputy. Alva  8.  Newoomb, 

Su[a«nie  Court Auatin  B.  QriflSn. 

Deputy Alden  L  Roebrook. 

MbodlanwHia. *.  TnUiam  V.  R.  ErTing. 
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Stati  Faib  Cohwhiox 

CommlMioiMr OMtf*  R.  PiUl. 

CommuKoiiK John  H.  Cahill. 

GommlaaicHMr Heuy  K.  WlUkiu. 

CommlMiaiwr. Flam  LorUlud,  Jr. 

CommiarioMr Vnd  B.  Parkw. 

ComminionBr  («  oileia) Jeramuh  Wood,  liiut.-Oov. 

Commlaioiiw  («  cfieio) George  E.  Hague,  ComniiMioDar 

of  AgiioiiltuTs. 

Bevetar^ J.  Dan  Adumun,  Jr. 

TTMmirer M.  E.  Monihan. 

Statb  Howrru.  CouoMtOR 

CommiflaioQer. CaiaHM   W.    POirim,    M.    D., 

Chalniuua* 

Commiariooar. AiMj^  R.  Bidiardaoci. 

CommiMJonar. Cjnia  E.  Jonea. 

Saeratary. Everett  S.  Elwood. 

AnUtaut  Saerotary  and  IVoaaurer Lawia  M.  Faningtoa. 

Stai*  Pouoa,  DsPAMiaiiT  or 

SupniDtandent Major  Oeuga  Flatokar  C!handleT. 

Statb  PKoSi.noR  Goioaaiiiui Edmood  J.  Butlar,  Prealdant. 

AIidionaaT.CIaanrattf.VfiM-Praa. 

Edward  C.  Blum. 

John  H.  Finlay. 

Hanry  Solomon. 

GommiaKonar. Hanry  Marquand. 

Mary  E.  Paddon. 

Charlea  L.  Chuta. 

St&ti  Tax  Comoaaiomas 

Commiaaoner Walts'  W.  Law,  Jr.,  Chabman. 

Commiadoner John  J.  MarrOl. 

Comminionar Walter  H.  Knqip. 

Secrotary George  M.  Haitfit. 

Counsel William  B.  KB. 

UNivBBBirr  or  tb>  9rAT>  or  Nsw  Yokz 

RBaiNTB,   BOABD   OF 

Chaneenitf Pliny  T.  Sezkm,  LIi3.,  LL.D., 

Tice-CaumealloT AlbartVandec  Vaar,MJD.,MjL„ 

Ph.D.,  LL.D.,  Albany. 

Bepnt Cheater  S.  Lord.  M.A^,  LL.D., 

Brooklyn. 

B«gnit. Adalbert  Moot,  LL.D.,  Buffalo. 

BecuL Chaa.  B.  Alaxander,  M.A.,  LL3., 

LL.D.,  LiU.D.,  Tnxado  and 
Naw  York  City. 
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Uhitibbitt  of  thb  St&tb  or  Nnw  Toix 
RxoBNTs,  BoABP  os  —  iContinutd). 

RegnL Wm.  J.  WaUin.  M.A.,  Yonkon, 

R^Mtt Wm.      Bondjr,     M.A.,     LL.B, 

ni.D.,  Haw  York  aty. 
Regnt Walter    Oucat    Ediogg,    BA., 

LL.D.,  OgdengbuTK. 
Regant Jums     Byrne,     B.A.,      LLA, 

LL.D.,  Now  York. 
Bai«Bt Heib«rt    L.    Bridpuait,   HA., 

LLD.,  Brookljm. 
B«faiit ThoniM     J.    MkDgau,      MA., 

Biikgharaton . 
R^gODi WillkmP.Baker,BA.,a;rraauw. 

CouMtasiomiB  or  Bduoation,  Acting.    . . .   Prank  B.  Gilbert,  B.A.,  LL.D. 

Deputy  CommiMioaer  and  Couuel Frank  B.  Gilbert,  B  A.,  IX>.D. 

Awfatant  CommiMMDer  and   Direetor 

of  Protenioiial  Ednoation Auguatua    8.    Downing,    M.A., 

Pd.D.   L.H.D.,  LL.D. 

Awlatant  CommJMioner  for  Seoondarj' 
Eduoation CbarlM  F.  Wheelook,  B.S.,  LL.D. 

Aaaistaat  Comminiouo'    Tor   Elemen- 
tary Eduoation Oaorge  M.  'miey,  MA..  Pd.D., 

LL.D. 

DireotoTof  State  Ubrarj.. Jameal.Wyer,  Jr..M.L.a.,Fd.D. 

IHreator  of  Sdeooe  and  State  MuMUm.  Jolu  M.  Clarke,  D.So.,  LL.D. 
Chlefa  and  Directora  of  Divinoni: 

Admloiatiatioa  Divirion Hinun  G.  Cace. 

Atteodanoe  DItUod Jamei  D.  SulUTan. 

EKaminationa  and  InapeetioDa  DivMon .  Awy  W.  Sldnoer,  BA. 

AratuTOe  and  Hictory  DiviaioQ James  Sullivan,  M.A.,  PIlD. 

Seliool  Boildingaond  Grounds Divison.  lYank  R.  Wood,  MA. 

library  EitenMon  Division William  R.  Wataon,  B.S. 

Iaw  Diviaion EVank  B.  Gilbert,  B.A,  Counsel. 

Ubrary  School  Diviaion BdnaM.  Bandenon,  B.A.,  D.L.S. 

Sohool  Libraries  Division. Sharmui  WiUianu,  Pd.D. 

Vlaual  Instruotioa  Diviaioa Alfred  W.  Abnuna,  FIlB. 

Vocational    and   Extenaion    Eduoation 
Division Lewia  A.  Wilaon. 


DigiLizedbyGoOglc 


THE  LEGISLATURE 


D,j.,.db,Googlc 


D,j.,.db,Googlc 


SENATORS,  1921 

With  Polltlca,  OccupadMi  and  Po3l>Offlc«  Address  of  Each 


BON.  JBRBMIAH  WOOD,  UMC«aM-0«nHr  and  PrmUmI  t/  On  Smalt,  L&atnok,  It.  T. 

Bam*  foM-lib*.  Z«)ikrMfc,  N.   Y. 

CLAYTON  &.  LUSE.  Ttmptrw  PraUml,  AOant,   N.  T.    B*mt  PM<-dh«,  Callmd,  S.  T. 

BRNEOT  A.  FAY.  Cltrk,  AOanv.  tf-  Y-     Banu  Pnt^ibit,  PotodoB,  N.  Y. 


1.  G«orn  L.  ThoupAoi 
3.  JohoL.  Su-la 

S.  PatvJ.  MsQaiTr... 


t,  Wlliain  T.  BlmpHi 

T.  CWlM  C.  LootWMd... 
-   AInhW.Bi   ■■- 
OMTfaU.I 


3.  John  J.  Bin'bii. . 


Rapublieui. 
R^mblloui. 
RepnUioui. 


Muofutu 


RH^atet 


NMtau  StiuK~A 

MutiD  O.  HgCoa. . . 
Bohurltr  M.  Mct«.  . , 
Salnlor*  A:  Cotdlo. . . 
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Hwur  O.  Sohukno. . 
EdmoDd  Sndel 


C  Erneat  Smith 
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Holland  S.  Doall.... 


RapobUoui, 
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Chu-ka  W.  nr»ltoB 
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F.  E.  Dnpo- 

Fredarigk  W.  KaTUanch. 
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RmTmuV 


Aflrioultdre^ ...... 
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Rapnblloui. 
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44.  Joho  Rnislit 

45.  JUDM  Cwbitby 

46.  JotaaB.  MnllMi 

47.  miUuD  V.  CunpbeQ. . 

4S.  PmrtoD  Swift 

4S.  WnUun  E.  Mwtia 

50.  L«mH  W.  H.  Oibba. . 
Bl.  D.  H.  AmH 
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City. 
to  nMhnnt  tm..   N.  Y. 

3eo  But  160th  (t.,  N.  Y. 

aoee  Hohicui  un..  Biooi, 

N.  Y.  City. 
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4S  BrowuU  (t.,  Stmkton. 
Whit«  Plaiiia.  N.  Y. 
YonkwfcNTV. 
87  jrwrinKtua  H.,  Nawburc. 
TownmTN.Y. 


hataunr.  N.  Y. 
[ahawi:  N.  Y. 
linbm,  N.  Y. 


aoM.N.'.. 
Si^sld  Bprinn,  N.  Y. 
38  WMt  Court  It..  Cottiuid, 

N.Y. 
614    EueBd    btb.,    Elmin, 

N.Y. 
Locks.  N.  Y. 
RaihviDfc  N.  Y. 
ArnMlaTN.  Y. 
tSB  Barnncton  (t.,  Roehta- 

ter.  N.  Y, 
317  WaUiwtae  Kn„  Roehv 

383  6i|h  at',  Lockport. 
VIA  Hodc*  arr.  Buffalo. 
173  Chinco  M,.  Buffalo. 
IS  Danw  bt*.,  Buffalo. 
PtanliUaTUle.  N.  T. 
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H.  CDMDND  HACHOLD.  Spiaktr.  At>mw.  H.  Y.     Sam,  P«Hfl«,    SOUmn.  If.  Y. 
FBXD  W.  HAMMOND.  Owh,  ABonv,   it.  Y.     Himu  P«»^«.  SinwuH,  N.  Y. 

DW.                 Kamm 

p™.,.. 

OCODTATIDII 

Pi>«~oint»  AiipMM 

tsr/Ssr 

Si: 

424  Seooad  ■*„  Motaj- 

fsr™"" 

Dmoiirrt... 

SSSii.;; 

D«mo«nit!.. 

SS^^315t?;7N°?: 

BU  Ef'lfl7th  at.,  N.  Y.  dtr. 

e.TbMDuJ.  MgDooald 

Si■la^S:?:S■ 

l.Bdn^JT^      

WhHlHVPlliBt 

306  libwtjF  it.  nnJon. 
V,go2.    H.   F.    D,    B- 

j^^i^:^. 

l.J.d-^^.'^aS' 

RmobGMD. 
BwobUotii. 

""S^JS^r^*-^* 

3.  Jo*vh  A.  MoOiniua 

706W.aWv*,Blml«. 

JotaJ^SaiSS 

Tiilorudlnrnkhar... 

»^I^*~° 

CUriHM.BUTiD>t<W.... 
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I.  OnnE.  D.  Body... 

a.  JobnV.  BIwiw 

S.  Aonut  Badbkch 

5.  Ai^v  B.  Borkao^. . . 

6.  Ototf  B.  Rowa 

7.  Horiwrt  A.  Tiaatimta 


CbulM  P.  MUl«r. . 
Fniik  O.  JiwDb*. . . 


in  J.  ExU 


V.  Dohsrty 

■  F.  Bl. 

n  a.  Moore 

1.  John  J.  WMlMtTDUl. . . 

L  Htauy  Juer , 

i-  JcJio  J.  McLtnifhlia. . . 

■'.  FrslaciskA.  Waili!!!! 

I.  ThaodonBUtt 

I.  n«Bei*  X.  Oiuoon*.  ■ 
'    '  'mO.  Oamplv 


MQlw  B.  Mono,.. 


J.  Arthur  Brooki... 


3.  Hhtt  B.  Otyuin-  ■ 


RtpMietu, 
Rapublieu. 

Dtmoont.. 

RcirobUi 


Rcpubliaui . 

Darnocnt.. 
BooUlat.... 

RapuUioan 


lovaaticatar 

ShipfiUw 

Supt.  (h<M  f  utory . . 


PoaiHirrm  Add> 


.    G12  Portar  bt.,  Buffalo. 

PmdantuU  Bkh..  Buffalo. 

IIS  CariUn  at..  Buffalo, 
a  Humtd  at.,  BuHiOo. 
.     .1  Wolta  ar.,  Buffalo. 
.    473  EIBaoU  iq.  Buffalo. 

731  EllicaH  ag.,  Buflalo. 


,    Fort  CoTiiwtoa. 
.    OreanLaka. 

South  Byron. 
.    South  Cairo. 


173  JoTalamoD  at.,  BrooklyD. 
.  IIBT  E.  leth  at..  Brooklyn. 
.    47  WdDoH  at.,  Brooklyn. 

£09  Bedlord  av..  BroolilyD. 

872  Madiaon  at..  BrooklVn. 

25e  Hart  It.,  Brooklyn. 
.     &51ft  Fourth  av.,  Brooklyn. 
.    4S3  BaltiB  at.,  Brooklyn. 
.    735e0that..Bn>ok]yn. 

'M  Raouaa  at..  BrooUyn. 
17  Proipwt  pi.,  Brooidyn. 

_J3Bthat„  Brooklyn. 

2M  Mmier  M.,  Brooklyn. 
.     IS8  SooUi  2d  St..  Bra^lyn. 
,    319  EcUoid  it..  BrocJdyn. 

laSS  e7lh  at.,  Brooklyn. 

aiS  Montacuc  at..  P — '■'— 

t.M«l.a».,] 


I4fin 


■.,  Brooklyn. 

.  -- ^ ,  Brooklyn. 

.1    Knickaibaokei      ar.. 

Brooklyn. 

M  E.  l£th  at.,  BnuklyD. 
i2  Jarome  at.,  Brooklyn, 
tl  Howard  a*.,  Brooklyn. 


,    Eaat  RoehMt«r,  It.  P.  D„ 

No,  2. 
.    RlSWIldn-Bldc.,  HoohHtM-. 
,    436  OraniM  Bldi..  Rochaa- 
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DEPARTMENT    REPORTS 

or  IBB 

STATE  OF  NEW  YORK 


In  the  Matter  of  the  Application  of  The  City  op  New 
York  for  a  Determination  as  to  the  Manner  in  which 
the  Following  Streets  Shall  Be  Extended  Across 
the  Tracks  of  Prospect  Park  and  Coney  Island  Bail- 
road  Company  and  New  York  Municipal  Bailway 
Coriwration,  in  tiie  Borough  of  Brooklyn,  City  of 
New  York,  Fourteenth  Avenue,  West  Street,  Cortel- 
you  Road 

Case  No.  2037 

(Pnblio  ServiM   CommiaBioii,  Fint  District,   Jannarr  11,  1921) 


Bailroada  —  municipal      carporattoiu  —  new     Rtreebi  —  notics  — 
Ballroad  Law,  S  90. 

Where  a  mnnieipal  corporation  has  failed  to  give  notice  to  a 
railroad  eoipoiation,  as  required  by  Motion  90  of  the  Railroad 
Law,  of  ita  intention  to  lay  out  a  new  street  across  said  rail- 
road company's  right  of  way,  such  omission  is  jurisdictional 
and  might  be  sufficient  to  defeat  the  Commission  upon  an  ap- 
plication  for  a  writ  of  mandamus.     (P.  4.) 

Baebbtt,  Commissioner,  by  Donkeixt,  Deputy 
Commissioner. —  On  January  13,  1916,  the  Commis- 
sion made  an  order  in  the  ^ove  oase  which  order,  in 
teims,  determines  the  manner  in  whii^  Fourteenth 
avenue,  West  street  and  Cortelyon  road  shall  he 
carried  across  the  railroad  of  the  Prospect  Park  and 
Coney  Island  Railroad  Company. 

The  order  was  made  upon  application  of  the  city 
1 


.,  Google 
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[VoL  35]      Public  Service  Com 


of  New  York  under  section  90  of  tbe  Railroad  Law, 
under  which  section  the  CommiBsion  is  empowered 
upon  application  of  a  municipality,  to  detennine  the 
manner  in  which  new  streets  shall  be  carried  across 
the  tracks  of  a  steam  railroad.  The  resolution  of  the 
board  of  estimate  and  apportionment  laying  out  these 
streets  purports  to  lay  them  out  across  the  right-of- 
way  of  the  Prospect  Park  and  Coney  Island  Eailroad 
Company,  and  hence,  the  Commission,  in  making  its 
order,  named  that  company  as  the  company  whose 
railroad  is  to  be  croseed. 

Although  the  order  was  made  about  five  years  ago, 
the  streets  have  not  yet  been  carried  across  the  rail- 
road, and  the  question  has  arisen  as  to  what  action, 
if  any,  the  Commission  should  take  in  the  matter. 

Section  94  of  the  Railroad  Law  provides  that  where 
an  order  is  made  by  the  Commission  under  section 
90  of  the  Railroad  Law,  the  work  shall  be  done  by  Hae 
railroad  corporation  affected  thereby,  subject  to  the 
supervision  and  approval  of  the  Public  Service  Com- 
mission ;  and  section  96  of  the  Railroad  Law  provides 
that  in  the  event  of  the  failure  of  the  railroad  corpora- 
tion to  which  the  order  is  directed,  to  comply  with  such 
order,  a  mandamus  proceeding  may  be  instituted  by 
the  Commission  to  enforce  compliance  with  the  order. 

The  only  railroad  corporation  named  in  the  order 
as  being  affected  thereby,  and  the  only  railroad  cor- 
poration to  which  the  order  is  directed,  is  the 
Prospect  Park  and  Coney  Island  Railroad  Company, 
across  whose  tracks  the  order  directs  that  the  streets 
shall  be  constructed.  Apparently,  therefore,  any 
mandamus  proceeding  that  might  be  instituted  would 
have  to  be  instituted  against  that  company. 

But  a  reference  to  the  papers  in  this  matter  shows 
that  the  Prospect  Park  and  Coney  Island  Railroad 
Company  neither  owns  nor  operates  ihe  railroad  here 
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in  question,  and  did  not  own  or  operate  it  at  the  time 
the  order  was  made.  The  papers  indicate  that  the 
road  was  and  is  owned  by  the  Prospect  Park  and 
Sonth  Brooklyn  Railroad  Company  and  was  and  ia 
operated  by  the  Sonth  Brooklyn  Railway  Company. 
While  it  is  true  that  copies  of  the  order  of  the  Com- 
mission were  mailed  to  the  two  latter  corporations, 
yet,  as  neither  of  said  corporations  was  named  in  the 
order  as  being  affected  thereby,  and  as  the  order  was 
not  directed  to  either  of  said  corporations,  I  do  not 
understand  that  a  mandamus  proceeding  could  be 
maintained  against  either  of  them. 

The  papers  in  this  matter  disclose  also  that  the 
proceedings  of  the  city  of  New  York  prior  to  making 
application  to  the  Commission  for  a  determination  of 
the  manner  of  crossing,  were  defective. 

Section  90  of  the  Eailroad  Law  provides  among 
other  things,  that  whenever  a  municipal  corporation 
wishes  to  lay  out  a  new  street  across  a  steam  surface 
railroad,  notice  of  intention  to  lay  out  such  street  shall 
be  given  to  the  railroad  company  whose  railroad  is 
io  be  crossed  by  Bueh  new  street ;  that  such  notice  shall 
designate  the  time  when  and  place  where  a  hearing 
will  be  given  to  such  railroad  cwnpany,  and  such  rail- 
road company  shall  have  the  right  to  be  heard  before 
the  authorities  of  such  municipal  cocporation  upon  the 
question  of  the  necessity  of  such  street;  and  that  if, 
after  such  hearing,  the  municipal  corporation  deter- 
mines such  new  street  to  be  necessary,  such  municipal 
corporation  shall  then  apply  to  the  Public  Service 
Commission  to  determine  whether  such  street  shall 
pass  over  or  mider  such  railroad  or  at  grade. 

In  view  of  the  provisions  of  section  90  of  the  Rail- 
road Law  above  referred  to,  it  eeems  plain  that  before 
a  municipality  can  lay  out  a  new  street  across  a  steam 
surface  railroad,  and  before  it  can  make  application 
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to  the  Public  Service  Commission  to  detennine  the 
manner  of  crosaing,  it  mnst  have  given  notice  of  its 
intention  to  lay  out  snch  new  street  across  such  rail- 
road to  the  railroad  company  whose  railroad  is  to  be 
crossed  by  such  new  street,  and  must  have  afforded 
Bueh  railroad  company  an  opportunity  to  be  heard 
before  the  authoritiee  of  the  municipal  corporation 
upon  the  question  of  the  necessity  of  such  new  street. 
In  the  present  case  the  papers  show  that  notice  of 
intention  to  lay  out  the  new  streets  here  in  question 
was  served  on  the  Prospect  Park  and  Coney  Island 
Kailroad  Company,  which  neither  owns  nor  operates 
the  road,  but  that  no  notice  was  served  on  the  Prospect 
Park  and  South  Brooklyn  Railroad  Company,  which 
owns  the  road,  or  upon  the  South  Brooklyn  Railway 
Company,  which  operates  the  road,  and  that  neither 
of  the  two  latter  corporations  had  an  opportunity  to 
be  heard  before  the  authorities  of  the  municipal  cor- 
poration upon  the  question  of  the  necessity  of  such 
new  streets.  I  am  inclined  to  think  that  this  omission, 
on  the  part  of  the  city  to  give  notice  to  the  proper 
railroad  corporations  and  to  give  such  corporations 
an  opportanity  to  be  heard,  was  and  is  jurisdictional 
[Matter  of  Ludlow  Street,  59  App.  Div.  180;  affd.,  172 
N.  Y.  542)  and  might  be  sufficient  to  defeat  the  Com- 
mission upon  any  application  for  a  writ  of  mandamus 
against  such  corporations,  even  if  the  order  of  the 
Commission  had  been  directed  to  said  corporations, 
as  it  was  not. 

In  view  of  the  foregoing  considerations,  I  have 
recently  had  a  number  of  conferences  with  representa- 
tives of  the  various  parties  interested  to  see  whether 
an  arrangement  could  not  be  reached  under  which  all 
irregularities  would  be  waived  and  the  work  done  as 
contemplated  by  the  order.  These  conferences  have 
culminated  in  a  letter  dated  December  2,  1920,  from 
Mr.  D.  A.  Marsh,  assistant  general  counsel  of  the 
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South  Brooklyn  Railway  Company.  I  have  carefully 
considered  this  letter,  and  in  view  of  its  contents,  I 
am  of  the  opinion  that  there  will  be  no  possibility  of 
reaching  an  agreement  nnder  which  the  company  wiU 
waive  the  irregularities  and  go  ahead  with  the  work 
and  I  think  that  time  would  be  saved  by  abrogating 
the  existing  order  and  putting  the  city  in  a  position 
where  it  could  start  a  new  proceeding,  in  which  the 
present  irregularities  could  be  avoided.  This  course 
might  be  advantageous  to  the  city  for  the  further 
reason  that,  as  I  understand  it,  there  are  several  other 
streets  in  the  locality  in  question  which  should  be 
included  in  any  elimination  scheme,  and  in  any  new 
proceeding  all  these  streets  could  be  covered. 

In  this  connection,  I  might  add  that  it  is  hard  to 
understand  why  the  board  of  estimate  and  apportion- 
ment failed  to  give  notice  of  hearing  to  the  proper 
railroad  corporations,  for  on  a  previous  application 
before  the  Commission,  with  reference  to  these  same 
crossings  (Case  No.  1932)  it  appeared  that  the  pro- 
ceedings of  the  city  were  then  defective  by  reason  of 
the  failure  of  ihe  city  to  give  any  notice  whatever  of 
its  intention  to  lay  out  the  streets,  and  a  full  state- 
ment was  made  upon  the  record  in  .that  case  as  to 
the  name  of  the  company  owning  the  road  and  the 
name  of  the  company  ojierating  the  road.  In  that 
case,  because  of  the  defect  mentioned,  the  corporation 
counsel  virtually  consented  that  the  proceeding  be 
discontinued,  and  the  Commission  thereafter  made 
and  served  an  order  discontinuing  the  proceeding 
because  "  The  City  of  New  York  had  not  given  to  the 
Railroad  Company  an  opportunity  to  be  heard  as  to 
the  necessity  of  the  new  streets." 

In  view  of  all  the  circumstances,  I  recommend  that 
the  order  of  January  13,  1916,  be  abrogated,  and  I 
submit  herewith  a  draft  of  order  for  that  purpose. 
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In  the  Matter  of  the  Amended  and  Supplemental 
Complaint  under  Sections  71  and  72,  Public  Service 
Commissions  Law,  of  Isaac  K.  Brren,  as  Mayor  of 
Watertown,  against  Northern  New  York  Utilities, 
Inc.,  as  to  Rates  for  G-as,  and  its  Heat  Units;  and 
as  to  Rates  Charged  for  Electricity 

Case  No.  6132 

(Public  Service  Commission,  Second  District,  October  28,  1920) 
Oaa  companies — rates— &ccnied  amortization — operating  ezponsw. 

Rata  base,  deductions.  Where  a  fund  is  accrued  from  annual 
charges  to  operating  expense  for  the  purpose  of  covering 
theoretical  depreciation  of  plant  and  equipment  and  other 
amortization  of  capital,  and  is  not  placed  in  a  sinking  fund  but 
is  employed  for  immediate  corporate  purposes,  the  balance  in 
such  account  will  be  deducted  from  the  fixed  capital  in  arriving 
at  a  determination  of  the  rate  base.     (Pp.  12,  13.) 

Actual  east  used  as  rate  base.  Where  evidence  of  actual 
investment  is  clear  and  satisfactory,  it  will  be  adopted  as  a  rate 
base,  giving  to  evidence  of  reproduction  cost  only  the  weight 
of  confirming  the  correctness  of  the  clear  evidence  of  actual 
cost.     (P.  19.) 

Premiums  paid  for  insurance  on  lives  of  officers  for  the  bene- 
fit of  the  corporation  are  not  properly  chargeable  to  operating 
expenses  as  against  the  public,  but  should  be  charged  to  surplus 
instead.     (P.  20.) 

Salaries  and  general  expetues.  Where  commercial,  general 
and  miscellaneous  expenses  are  found  t«  be  excessive  and  unrea- 
sonable as  compared  with  other  like  utilities  in  the  same  general 
territory,  the  Commission  will  take  such  excess  into  acconnt  in 
determining  t^e  reasonable  operating  expenses.  (Pp.  20- 
82.) 

Maximum  rate  of  $2.17  p^  1,000  cubic  feet  p^rnitted. 
(P.  26.) 

Isaac  R.  Breen,  mayor,  and  Harold  L.  Hooker,  city 
attorney,  for  the  city  of  Watertown. 

Hughes,  Rounds,  Sehurman  &  Dwight  (by  R.  E. 
Dwight),  and  Delos  M.  Cosgrove,  for  respondent. 
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Hnx,  Chairman. —  The  amended  and  supplemental 
complaint  herein,  bearing  date  Octobei"  15,  1918, 
alleges  that  the  then  effective  rates  charged  by  the 
Tespondeut,  both  for  gas  and  electricity,  to  consumers 
in  the  city  of  Watertown,  are  excessive,  and  that  the 
quality  and  calorific  value  of  the  gas  is  below  the 
requirements  of  the  prescribed  rules  and  regulations 
relative  to  the  beating  power  standard  for  gas  as 
approved  by  the  Public  Service  Commission,  Second 
District. 

The  gas  rate  schedule  so  complained  of,  which 
became  effective  Jaonary  31, 1918,  runs  as  follows : 

"  Lighting,  Fuel  and  Power  {regular  meters)  Service 
Classification  No.  1. 

For  first   5,000  cubic  feet  per  month,  $1.75  per  1,000. 

For  next   5,000  cubic  feet  per  month,   1.70  per  1,000. 

For  next   5,000  cubic  feet  per  month,   1.65  per  1,000. 

For  next  5,000  cubic  feet  per  month,   1.60  per  1,000. 

For  next    5,000  cubic  feet  per  month,    1.50  per  1,000. 

For  next  25,000  cubic  feet  per  month,    1.40  per  1,000. 

For  next  25,000  cubic  feet  per  month,    1.30  per  1,000. 

All  over  75,000  cubic  feet  per  month,    1.20  per  1,000. 

"  No  discount  to  be  allowed  on  the  above  stated 
rates  for  prompt  payment  of  bills. 

'*  In  connection  with  the  above  a  minimum  charge 
of  fifty  (50)  cents  per  month  is  to  be  made  for 
*  readiness  to  serve  *  when  gas  consumed  in  any  month 
amounts  to  less  than  fifty  (50)  cents  at  the  regular 
rate." 

Subsequently,  in  May,  1920,  the  company  filed  a 
schedule  which  became  effective  June  fifteenth  increas- 
ing the  price  of  gas  to  two  dollars  find  thirty  cents  per 
1,000  enbic  feet  for  all  consumers,  and  upon  its  peti- 
tion bearing  date  May  1,  1920,  this  case,  which  had 
been  submitted  bat  not  determined,  was  re-opened  for 
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tbe  purpose  of  considering:  the  reasonableness  of  such 
proposed  increase,  and  further  hearings  were  accord- 
ingly had. 

The  electric  rates  are  stiU  under  consideration,  and 
the  order  now  to  be  entered  will  dispose  only  of  the 
gas  rates. 

BbQUIBBD  IteTDBN 

In  order  to  ascertain  the  required  return  it  ia 
necessary  to  consider,  among  other  things,  the  capital 
actually  expended  and  the  amount  necessarily  invested 
by  tile  company  in  the  gas  department  in  the  way  of 
working  capital  and  materials  and  supplies  required 
to  be  kept  on  hand  in  tiie  prosecution  of  the  business. 
A  large  volume  of  testimony  was  given  upon  this  sub- 
ject, including  a  computation  by  Haskins  and  Sells, 
ezpeii,  accountants,  based  upon  calculations  made 
from  the  books,  records,  and  aoconnts  of  the  company 
and  its  predecessors  j  an  appraisal  based  on  reproduc- 
tion values  as  of  the  year  1914,  made  by  Jones  and 
Hazel,  expert  accountants,  and  also  an  appraisal  and 
computation  made  by  Boy  Husselman. 

Haskins  and  Sells,  and  Jones  and  Hazel  were 
experts  prodaeed  by  the  corporation,  while  Hussel- 
man was  the  expert  produced  by  the  city  of  Watertown. 

Haskins  and  Sells'  Valuation 
Mr.  C.  E.  ScoviUe,  the  expert  who  made  this  calcu- 
lation, deduced  from  the  books  of  the  company  as 
presenting  the  amount  of  investment  in  the  gas 
department  at  December  31,  1917,  the  sum  of  $739,- 
744.89.  This  included  an  item  of  unamortized  debt 
discount  and  expense  $44,017.32,  and  suspense  for 
renewals  and  replacements  $56,767.94.  The  Commis- 
sion does  not  recognize  either  of  these  items  as  a 
proper  element  of  invested  capital.  It  needs  no  dis- 
cussion to  demonstrate  that  unamortized  debt  discoimt 
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forms  no  part  of  invested  capital ;  and  it  appears  from 
the  records  of  the  Commission  that  the  Bnspense 
account  for  renewals  and  replacements  was  merely  a 
temporary  account  which  the  CommisBion  directed  to 
be  set  up  to  be  amortized,  not  out  of  operating  ex- 
penses but  out  of  earnings  (order  Febmary  29,  1912, 
case  No.  2293). 

These  items  should,  therefore,  be  deducted;  and 
there  should  also  be  deducted  the  proportion  of  the 
company's  reserve  for  accrued  amortization  of  capital 
applicable  to  the  gas  deparlment,  amounting  to 
$121,543.63.  To  bring  the  account  down  to  December 
31,  1919,  certain  net  additions  to  fixed  capital  should 
be  added.  These  additions  are  deduced  from  the 
annual  reports  for  the  years  1918  and  1919,  totaling 
$29,511.91.  There  shoidd  also  be  an  allowance  for 
working  capital  and  supplies;  this  we  have  fixed  at 
$80,000.  The  ground  upon  which  this  sum  has  been 
determined,  and  the  reasons  for  deducting  the  reserve, 
are  separately  stated  farther  on  in  the  opinion. 


Jonea  and  Haed 

The  reproduction  appraisal  made  by  Jones  and 
Hazel,  based,  as  they  represent,  on  1914  prices,  but 
made  as  of  October  1,  1917,  shows  a  valuation  of 
$1,238,454.81. 

Adding  to  this  the  additions  made  since  the  date  of 
the  appraisal,  and  deducting  the  proportion  of  the 
accrued  amortization  of  capital  applicable  to  the  gas 
department  as  above  mentioned,  would  reach  an 
investment  as  of  December  31,  1919,  of  $1,159,684.99; 
and  when  to  this  is  added  an  allowance  of  $80,000  for 
working  capital  we  will  have  arrived  at  the  investment 
as  of  December  31, 1919,  according  to  this  witness,  of 
$1,239,684.99. 
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Husselman 

The  witness  Husselman  computed  a  rate  base  as  of 
December  31,  1917,  based  on  bis  personal  appraisal 
of  the  gas  property,  and  also  based  upon  a  computa^ 
tion  showing  investment,  additions  and  withdrawals, 
depreciation  and  return  on  investment,  covering  the 
years  1911  to  1917  inclusive.  In  this  computation  the 
witness  charged  against  the  property  each  year  a  smn 
representing  estimated  actual  depreciation.  After 
adding  to  the  average  value  of  the  depreciable  prop- 
erty an  amount  to  represent  worfting  capital,  the  wit- 
ness allowed  a  return  on  the  total  capital  at  the  rate 
of  6  per  cent  and  accumulated  the  surplus  or  deficit 
of  earnings  on  that  basis  to  the  capital  account.  Pro- 
ceeding in  this  way  the  witness  reached  a  rate  base  or 
Biun  upon  which  the  return  should  be  computed  as  of 
December  31,  1917,  amounting  to  $569,030.30,  whidi 
included  an  allowance  of  $32,152  for  working  capital. 
To  this  we  have  added  $29,511.91,  representing  net 
additions  since  the  date  named  to  and  including 
December  31,  1919. 

Inasmuch  as  the  estimated  actual  depreciation  was 
deducted  in  reaching  this  valuation,  the  account  for 
the  amortization  of  capital  should  not  be  deducted 
from  the  total,  and  if  this  method  of  computing  fixed 
capital  is  to  be  used,  we  think  an  8  per  cent  basis  of 
earnings  would  be  at  least  fully  as  fair  as  the  6  per 
cent  which  was  adopted  by  the  witness.  The  substitu- 
tion of  8  per  cent  for  6  per  cent  in  this  calculatioa 
would  add  to  the  valuation  the  smn  of  $70,508. 

The  working  capital  allowed  by  the  witness  is  mndi 
smaller  than  seenas  fair  to  the  Conunisaion.  The 
treatment  of  working  capital  under  a  separate  head- 
ing justifies  the  claim  of  the  company,  as  testified  to 
by  its  secretary,  for  $80,000  to  cover  this  item. 
Adjusting  Husselman 'b  figures  to  the  modifications 
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thus  suggested  we  get  a  valuation  as  of  Decem1)er  31, 
1919,  of  $727,344.01,  while  by  adhering  to  his  6  per 
cent  basis  of  earnings  we  get  as  of  December  31, 1919, 
$656,836.01. 

WoEKiNQ  Capital 

The  reported  operating  revenues  of  the  gas  depart- 
ment for  the  year  ended  December  31, 1919,  amounted 
to  $246,787.20.  As  the  customers  have  the  use  of  the 
gas  for  one  month  before  the  hills  are  rendered,  and  as 
it  nenally  requires  another  month  before  all  the  col- 
lections are  received,  it  is  believed  that  the  company 
requires  an  amount  equal  to  two  months,  or  one- 
eisth,  of  its  operating  revenues  to  provide  the  neces- 
sary working  capital.  Upon  that  theory  one-sixth  of 
the  reported  operating  revenues  for  the  year  1919 
would  amount  to  $41,131.20.  As  the  proportion  of  the 
gas  property  to  the  entire  property  of  the  company, 
excluding  general  fixed  capital,  is  reported  to  be  14.48 
per  cent,  and  as  the  reported  amount  of  materials  and 
supplies  as  of  December  31,  1919,  was  $317,181.82,  by 
applying  that  ratio  to  the  total  of  materials  and  sup- 
plies we  have  $45,927.92,  making  a  total  on  the  above 
basis  of  $87,059.12. 

In  the  most  recent  capitalization  case,  the  Commis- 
sion's division  of  capitalization  fixed  upon  $80,000  to 
represent  this  item,  which  was  accepted  by  the  com- 
pany, and  we  will  adopt  it  for  this  case  also. 

Tbeatmbht  op  the  "  Bbsebvb  foe  Accbubd  Amortiza- 
tion OF  Capital  " 
The  respondent  claims  that  this  item  should  not  be 
deducted  from  the  fixed  capital  account  in  arriving  at 
the  investment  of  the  company  in  property  devoted  to 
the  public  service,  and  cdtes  the  decision  of  this  Com- 
mission in  Fuhrmann  v.  Cataract  Power  and  Conduit 
Co.,  Ill  P.  S.  C.  2d  D.  p.  656,  in  support  of  such  claim. 
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A  careful  reading  of  the  elaborate  treatment  given  the 
question  by  Chairman  Stevens  in  that  proceeding 
seems  to  disclose  a  clear  distinction  between  the  two 
eases.  In  the  Fuhrmann  case  the  amortization 
accruals  were  carried  into  a  fund  [see  pp.  725,  726]  so 
arranged  that  the  aggregate  of  snc^  accruals  should 
at  the  expiration  of  the  company's  franchise  in  1932 
equal  the  amount  of  the  company's  capital  stock  and 
outstanding  debt  at  that  time  in  excess  of  the  then 
value  of  its  tangible  property.  The  theory  of  the  fund 
was  that  at  the  expiration  of  the  company's  right  to 
occupy  the  streets  and  perform  its  corporate  functions 
therein  the  fund  should  enable  Ihe  company  to  close 
its  business  without  loss.  The  Commissiou  held 
(pp.  725,  726)  fliat  under  these  circumstances  the 
accruals  should  be  treated  as  being  invested  on  the 
sinking  fund  theory. 

In  the  instant  case  the  amortization  fund  has  not 
been  created  on  the  sinking  fund  theory,  but  the 
accruals  have  been  charged  to  operating  expenses  and 
credited  to  an  account  known  as  "  accrued  amortiza- 
tion of  capital  "  prescribed  by  the  Commission  in 
substantially  the  following  terms : 

"  Credit  to  this  account  such  amounts  as  are  charged 
from  time  to  time  to  operating  expenses  or  other 
accounts  to  cover  depreciation  of  plant  and  equipment 
and  other  amortization  of  capital.  When  any  capital 
is  retired  from  service  the  original  money  cost  thereof 
•  •  *  less  salvage  shall  *  •  •  be  charged  to  this 
account.  The  amoimt  originally  entered  or  contained 
in  the  charges  to  any  capital  account  in  respect  of 
such  capital  so  going  out  of  service  shall  be  credited 
to  such  capital  account.    "    "    *" 

The  fund  so  created  is  in  the  nature  of  a  trust  f\md 
which  is  provided  for  renewals  and  replacements  of 
fixed  capital  and  drawn  on  for  those  purposes  as  the 
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actual  renewals  and  replacements  become  necessary. 
The  accmals  are  made  on  the  basis  of  the.  theoretical 
depreciation,  while  the  disbareements  are  or  shonld 
be  made  to  meet  the  actual  replacement  costs  as  and 
when  the  depreciation  becomes  realized.  The  fund  ia 
contribnted  by  the  public  in  tiie  rates  for  that  purpose. 
The  theory  is  that  eventually  it  will  exactly  equal  the 
depreciation  and  obsolescence  in  the  depreciable  prop- 
erty. The  accruals  to  the  fund  necessarily  precede 
the  actual  replacements,  however,  and  as  a  result 
there  is  fotmd  to  exist  a  running  balance  in  this 
account  representing  money  which  has  been  contrib- 
uted by  the  public  in  the  way  of  rates.  In  practice  this 
balance  is  **  borrowed  "  from  the  fond  and  devoted 
to  inoroediate  corporate  purposes  such  as  working 
capital  and  the  acqairation  of  new  property.  The 
reserve  account  thus  becomes  a  mere  accounting 
figure.  The  fund  Itself  is  put  to  use  and  becomes  for 
practical  purposes  the  equivalent  of  active  capital 
which  otherwise  must  needs  be  raised  by  note  or 
security  issues  and  upon  which  a  return  is  allowed. 
Sinking  fimds  cannot  properly  be  thus  mingled  with 
tiie  general  funds  of  tiie  company,  but  the  money 
itself  must  be  set  apart  or  invested  and  the  accrued 
interest  or  earnings  of  the  fund,  being  necessary  to 
round  out  the  amount  required  at  the  end  of  the 
period,  cannot  be  charged  against  the  corporation  as 
a  part  of  its  corporate  income.  It  is  upon  these  con< 
siderations  that  the  Commission  has  adopted  the  rule 
of  deducting  the  amount  of  the  balance  in  the  amorti- 
zation or  depreciation  account  from  the  fixed  capital 
in  arriving  at  a  basis  for  the  fixing  of  rates,  where  the 
facts  are  as  fomid  in  this  case. 

Imvestmest  as  Showb  by  thb  Company's  Books 

This  case  is  peculiar  in  that  in  the  year  1906,  in  a 

capitalization  proceeding,  the  valuation  of  the  com- 
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pany'a  gas  plant  was  in  a  contested  case  determined 
by  the  Appellate  Division  of  the  third  department  to 
be  the  sum  o£  $610,000.  Matter  of  Application  of 
Watertoivn  Gas  Light  Company,  127  App.  Div.  462. 
We  thus  have  as  a  starting  point  for  the  ascertain- 
ment of  the  investment  in  the  gas  department  of  this 
company  a  judicial  decision  of  comparatively  recent 
date.  While  this  determination  -was  made  in  a  capi- 
talization proceeding,  it  was  based  by  the  court  solely 
upon  a  finding  of  the  actual  cost  of  the  property.  Both 
the  Commission  and  the  city  of  Watertown  were  par- 
ties to  that  proceeding,  and  it  would  seem  that  the 
decision  is  res  judicata  and  binding  upon  the  parties 
thereto  as  to  the  actual  cost  at  that  time.  It  should  be 
explained  that  the  Watertown  Gas  Light  Company, 
which  was  a  party  to  that  proceeding,  is  the  prede- 
cessor of  the  respondent,  Northern  New  York  Utilities, 
Inc. 

The  Commission  in  its  treatment  of  the  books  and 
accounts  of  the  company  ever  since  that  time  has 
built  upon  that  foundation,  so  that  assuming  the  books 
to  have  been  correctly  kept  in  the  interim  the  books 
themselves  would  seem  to  form  the  best  basis  for  a 
determination  of  the  amount  upon  which  the  return 
should  he  computed  in  this  case. 

The  accounts  of  the  company  have  been  the  subject 
of  frequent  adjustment  and  correction  by  the  Com- 
mission since  the  date  referred  to,  and  all  of  such  cor- 
rections and  adjustments  which  have  been  made  from 
time  to  time  have  been  accepted  by  the  company  and 
been  incorporated  into  the  accounts  themselves.  All 
fixed  capital  accretions  have  been  arrived  at  as  to 
amount  in  compliance  with  the  Commission's  Uniform 
System  of  Accounts,  under  which  all  costs  of  materials 
and  labor  are  required  to  be  entered  at  actual  figures. 

According  to  the  books  and  accounts  of  the  company 
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80  referred  to,  the  fixed  capital  as  of  December  31, 

1919,  was $692,465  27 

This  did  not  include,  however,  an  item  of 
general  fixed  capital,  being  14.48  per 
cent  of  the  general  fixed  capital  of  the 
company,  amounting  to 16,693  17 

TMb  gives  a  total  of $709,158  44 

Dedncting  therefrom  the  reserve  for  ac- 
orued  amortization  of  capital 121,543  63 

Jeaves  the  fixed  capital  applicable  to  gas 

department  at  December  31,  1919 $587,614  81 

Adding  to  this  snm  tiie  allowance  for 
working  capital  at  which  the  Commis- 
sion has  arrived,  namely 80,000  00 

gives  an  amonot  npon  which  to  compute  a 
return  as  of  December  31, 1919 $667,614  81 


The  five  computations  are,  therefore,  as  follows: 

Haakina  and  Bell* 
Respandent's  Exhibit  No.  S 

C*p]tU  iBVMtsl  December  31,  1917 f73»,7M  W 

Adjuatmeat  b;  CommiMion: 
Lm 
DBfunortiMd  debt  discount  Mid  expense.     944,017  32 
SnqMDM  for  renewal*  and  replacementg .       00.  767  94 

100.  786  M 

$038,059  03 

Additions  1»1B   10,005  02 

Additioae    l»lfl    1»,  41«  SO 

(From  oompauy'i  knuiwl  reporti  to  P.  B.  C.) 
Amount  added  for  general  Axed  capital  for  jeers  1918, 

1B19   10, 446  10 

1678. 917  64 
Lev 
Besem  for  aocraed  amortisation  of  capital 121,543  63 
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D^»aiat«d  nla*  at  Decembm-  81,  1919 •567,374  01 

AUowMiM  for  working  ca^tal 90.000  00 

Amonnt  upon  itbUb  to  ooaqotfl  ratnm $937,374  01 

Zoom  mmI  Bamel 
Baproduced  v&lne  m  of  October  1,  1BI7,  baaed  on  19U 

prices    |1,SSB,454  81 

(See  p.  39,  respondent's  last  brief.) 
Adjuitment  by  Conunisslon: 
Additions  1B17  (October  l-December  81)  eatimated. ...  8,81fi  BO 

Additions    1918    10,095  02 

Additiona   1910   19,410  89 

Amoont  added  for  general  fixed  capital  for  Tears  1918- 
1919   10,446  10 

11,281,228  OS 
Lesa 
Beaerra  for  aecmed  amortization  of  capital 121.543  43 

•1, 159.6S4  99 
Alloiranoe  tot  working  eapital 80,000  00 

Amoont  i^on  wUeh  to  oMnpute  return 91, 839,  <84  99 


Jtojf  Hv«$elman,  1 
Exhibit  No.  0 

Bate  baaa  December  31,  1917 1609,030  00 

Adjustroent  by  Conuniieion: 

Additions  191B   |10,095  02 

AaditioDB  1919   19,410  89 

29,611  91 

Amount  added  for  general  fixed  capital  for  yeara  1018, 

1919   10, 446  10 

Additional  allowanoe  tar  working  capital 47.848  00 

Anumnt  upon  whicb  to  compute  return (660,836  01 
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IZoy  HuMelman,  S 
Exhibit  No.  « 

Bata  Imm  December  SI,  I91T «S«9,030  00 

Adjiutment  b;  Conuniuloii: 
Ocnnpttting  the  ewnmed  ra.t«  of  retain  kt  S%  inetMd 

of  i%  increHM  the  unoont  of  retnni  by 70, 608  00 

AitdfUont   1018    tl0,0U08 

AddiUout  1919   19.410  W 

89,511  91 

Aaxoapt  added  lor  general  Oxed  capital  for  yt&n  1918, 

1918 10,4ie  10 

Additional  allowanco  for  working  capital: 

Cranniiadon    ISO.  000  00 

Euwebnan    32.  IfiZ  00 

47, 848  00 

Amoont  upon  tUA  to  compute  return |T27,  344  01 

5 
Frwit  Booka  , 

nxed  capital  DeouBlMr  81,  1»I9 feftS,4eS  87 

Qeneral  capital: 

OrganitaUon    992.733  80 

Lms  piird>7  electric  47.  SS7  M 

#44.  846  OS 

QaMtal  equtpmeat 70.438  69 

$119,284  S9 

Oae  pnqpMtlon  baaed  on  ratio  that  total  of  gas  Oxed 
capital  bean  to  total  of  all  flxed  capital;  less  general 
flxfld  d^tal: 

«t92,4BS  £7 

~ =14.4Wfc 

U.  779,  MB  12 
Anonnt  added  tor  general  fixed  capital  frcm  organlEa- 
ticn   <a  ctuipan;   to   Deamiber   31,   1019,   baaed   on 
14.48%   of  «I16^S4.32 18,003  17 

«709. 168  U 

IM 

Beserre  for  aoemed  atnortlaaMoa  of  eafdtal 121 ,  MS  03 

Fixed  capital,  lesi  depredation  applicahla  to  gas  depart- 
ment at  December  31,  1919 8687.014  81 

Allowanoe  for  vorkiog  capital 80.000  00 

Amount  upon  wblch  to  compute  return $067,614  81 

2  ==-= 
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It  will  be  seen  that  the  rate  baae  derived  from  the 
books  and  accounts  of  the  company  is  very  slightly  in 
excess  of  Hnsselman's  figure  on  his  6  per  cent  basis  of 
return  when  corrected  with  the  allowance  of  $80,000 
for  working  capital  instead  of  the  $32,152  which  he 
allowed,  and  considerably  lower  than  his  estimate  when 
adjusted  to  an  8  per  cent  return.  It  is  also  somewhat 
in  ezcess  of  the  Haskins  and  Sells'  computation, 
although  far  below  the  result  reached  on  the  basis  of 
Jones  and  Hazel's  appraisal  This  large  variation 
may  be  readily  explained  by  the  fact  that  Jones  and 
Hazel  adopted  1914  prices  for  property  which  was 
bought  many  years  prior  to  that  date. 

Under  the  circumstances  it  seems  dearly  proper  to 
adopt  the  investment  as  shown  by  the  books  and 
accounts  of  the  company.  This  amounts  to  $667,- 
614.81  as  of  December  31,  1919.  We  have  no  evidence 
showing  the  accretions  to  fixed  capital  since  that  date. 
It  would  seem  proper  to  adopt  a  figure  which  would 
represent  the  average  investment  for  the  year  1920, 
and  assuming  the  additions  for  the  year  1920  to  cor- 
respond with  those  of  1919  ($19,416.89),  and  accept- 
ing half  of  that  amoxmt  for  the  average,  would  give 
us  approximately  $10,000,  and  a  total  of  $677,614.81. 
This  flum  we  adopt  as  actual  Investment  to  a  reason- 
able retnm  upon  which  the  company  is  entitled. 

This  determination  involves  the  rejection  of  repro- 
duction figures  as  presented  by  Jones  and  Hazel  in 
favor  of  actual  historical  investment  based  upon  cost 
as  the  controlling  figures.  Jones  and  Hazel's  %ures 
are  what  would  naturally  be  expected  by  way  of  con- 
trast between  actual  investment  and  reproduction  cost. 
It  appears  also  in  the  record  that  if  reproduction  fig- 
ures of  the  present  date  were  to  be  adopted  they  would 
be  at  least  50  per  cent  higher.  This  Commission  has 
frequently  discussed  the  weight  which  evidence  of 
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reproduction  value  should  justly  be  given  in  rate 
cases.  We  will  not  discuss  tlie  question  here.  In  this 
case  where  the  evidence  of  actual  cost  or  investment 
is  clear  and  satisfactory  we  will  adopt  it,  giving  to  the 
evidence  of  reproduction  cost  only  the  weight  of  con- 
firming the  correctness  of  the  clear  evidence  of  actual 
cost. 

Cbiticism  of  Opbbatino  Expenses 
Insurance  on  lives  of  officers  for  benefit  of  corporation 
Counsel  for  the  city  criticise  a  charge  to  operating 
expenses  allocated  to  the  gas  department  at  $3,719.96, 
which  represents  a  portion  of  the  cost  of  insuring  for 
the  benefit  of  the  corporation  the  lives  of  the  president 
and  general  manager  of  the  company.  Objection  is 
made  that  this  is  not  a  necessary  or  proper  element  in 
the  expenses  of  operation.  It  is  not  merely  a  question 
of  the  wisdom  of  the  policy  adopted  by  tbe  board  of 
directors.  No  doubt  from  the  point  of  view  of  tiie 
stockholders  this  might  be  a  prudent  and  farsigbted 
measure.  It  does  not  follow,  however,  that  for  the 
purpose  of  ascertaining  Mpenses  of  operation  and 
tiius  arriving  at  the  return  on  its  capital  which  the 
company  is  recaving  or  entitled  to  receive  from  the 
public^  such  a  charge  should  be  included.  Ordinary 
fire  losses  constitute  an  ascertainable  loss  of  capital 
to  replace  which  the  insnrance  money  would  be  at  once 
definitely  devoted.  The  loss  attributable  to  the  death 
of  an  officer  could  not  be  thus  definitely  measured, 
and  it  is  by  no  means  certain  that  the  insurance  money 
would  be  needed  or  used  to  offset  such  loss.  In  no 
event  would  the  money  realized  from  such  a  source  find 
its  way  into  operating  reyenues.  It  would  naturally 
have  the  effect  of  increasing  tiie  surplus  and  become 
available  for  an  extra  dividend.  As  concerns  the  pub- 
lic, it  would  seem  enough  to  say  that  if  through  the 
loss  of  an  exceptionally  able  officer  fixed  charges  and 
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operating  costs  increase  it  will  be  the  dnty  of  a  regu- 
lating commission  to  allow  rate  increases  to  meet  the 
legitimate  needs  of  the  corporation  as  they  arise.  For 
these  reasons  we  think  the  item  of  life  insnrance 
cannot  properly  be  included  in  expenses  of  operation, 
bnt  should  be  charged  to  surplus  instead. 

Commercial,  miscellaneous,  and  general  expense 
Another  item  which  has  been  sharply  criticiBed  on 
the  ground  that  it  is  excessive  is  the  total  of  the  com- 
mercial, general,  and  miscellaneoas  expense,  amount- 
ing for  the  year  1919  to  $59,763.91,  or  $0.4826  per  1,000 
cubic  feet  sold.  The  challenge  of  the  reasonableness 
of  this  figure  was  based  upon  a  oomparison  with  the 
corresponding  figure  appearing  in  the  operating 
expenses  of  several  other  masnfactnred  gas  compa- 
nies  in  the  State  of  New  York.  The  relative  figures  in 
the  companies  so  compared  are  much  lower,  ranging 
from  $0.3097  down  to  $0.1503. 

The  salary  of  the  president  was  $12,000  up  to  the 
year  1919,  when  it  was  increased  to  $18,000;  that  of 
the  general  manager  is  $10,000;  and  the  smaller 
salaries  also  seem  liberal.  At  the  same  time  it  would 
appear  that  the  list  as  a  whole  is  consistent  in  itself ; 
there  are  no  officers  paid  for  the  performance  of 
nominal  duties,  and  it  does  not  appear  that  any 
salaries  are  paid  as  a  cover  or  medium  for  the  diver- 
sion of  earnings  from  the  stockholders.  An  analysis 
of  the  other  items  shows  many  of  them  to  be  several 
hundred  per  cent  higher  than  in  any  of  the  other  com- 
panies selected  for  comparison,  and  as  a  total  the  com- 
parison is  as  follows: 
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0.2724 

1T^91.W 

0.1603 

26,006.02 

0.2260 

31,934.22 

0.2684 

0,2061 

3fl,929.B2 

0.2440 

32,080.20 

0.1878 
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OouuDOUL,  GcmsAt,  AKD  MiaoKJ.unouH  Bxpshsks,  Tbt 

COVPAHIES  COlCTAZtD,  1919 

(Bnluding  AmortUatlon  »nd  Cost  of  Muiufmcturing  RetidiMls) 

QuHiU       ToUlCiKiL.aaB.    FbIMO 

IJWOoii.  ft.        AMU.  Ex.         mi.  ft.  mid 

Korthem  New  York  UtilitiM  Inc.  .         123,843       969,763.91       (0.4326 

Adlrondudc   Electric   Power   Corp..  73,113         22,644.69         0.3097 

Pidtlia   8«rvie«   Corp 101,166         22,106.04         0.21BS 

ChuctaniindK  Gu  Light  Co 102,266 

LockportL.,  H.  and  P.  Co 116,020 

Kingston  Q.  ud  E.  Co 118,269 

Bom*  G.,  B.  L.  ud  P.  Co 119,032 

Long  laUnd  Ltg.  Co 192,764 

H.  y.  Stata  G.  ana  B.  Corp 160^10 

rnHon  Cooii^  Q.  ud  E.  Oo 170,783 


The  ComnuBsion  realizes  that  to  a  •very  large 
extent  the  policy  of  the  utility  as  to  whether  or  not 
salaries  shall  be  liberal  or  otherwise,  and  the  propor- 
tion of  the  earnings  which  shall  be  devoted  to  various 
departments  of  the  hnsiness,  must  be  left  to  the  judg- 
ment of  the  directors  of  the  company,  and  that  such 
judgment  may  not  be  supplanted  by  that  of  the  Com- 
mission. But  unless  there  is  some  limit  to  the  applica- 
tion of  this  doctrine,  and  it  is  to  be  held  that  the  Com- 
mission can  not  criticise  expenditure  on  the  ground 
that  it  is  ezeessive,  the  power  to  regulate  rates  is 
greatly  circumscribed.  A  recent  determination  of 
this  Commission  was  reversed  by  the  Appellate  Divi- 
sion on  the  ground  that  it  acted  upon  a  comparison  as 
between  two  corporations  of  the  cost  of  production 
and  distribution  of  gas  without  evidence  that  the  con- 
ditions of  manufacture  and  distribution  were  alike. 

In  this  case,  however,  the  city  points  out  that  its 
comparison  is  confined  to  commercial,  general,  and 
miscellaneous  expenses,  which  in  their  nature  relate 
for  the  most  pari  to  management  and  are  not  depend- 
ent to  any  considerable  degree  on  material  costs.    It 
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has  made  the  comparison  between  the  Northern  New 
York  Utilities  and  all  of  the  other  New  York  companies 
of  comparable  size,  some  being  larger  and  others 
smaller.  If  the  differences  shown  were  moderate  they 
could  well  be  dieregarded,  but  they  are  so  strikuig  and 
pronounced  that  I  think  they  call  for  explanation  on 
the  part  of  the  company.  No  explanation  has  been 
forthcoming.  It  will  be  noted  that  the  total  was 
$0.4826  per  1,000  cubic  feet  in  the  case  of  this  com- 
pany, compared  with  $0.3097  in  the  case  of  the  next 
highest  and  ranging  thence  down  to  $0.1503.  Bealiz- 
ing  fully  the  range  of  policy  which  must  he  conceded 
to  the  management  of  the  corporation,  it  is  obvious 
tiiat  there  is  no  great  room  for  variance  in  these 
classes  of  costs  between  companies  of  comparable  size 
in  the  same  general  territory.  These  expenditures  do 
not  vary  with  climatic  conditions,  freight  rates,  or 
materi&r  costs,  and  in  the  State  of  New  York,  outside 
the  larger  cities,  they  should  be  found  to  be  sub- 
stantially similar.  Under  the  circumstances  it  would 
seem  entirely  just  to  say  that  upon  this  showing  the 
costs  in  the  departments  mentioned  are  excessive  and 
unreasonable  to  the  extent  at  least  of  15  cents  per 
1,000  cubic  feet  of  gas  sold. 

Making  a  constructive  income  account  in  the  light 
of  present  results,  adjusted  by  deducting  from  the 
operating  expenses,  as  proved  by  the  respondent,  the 
cost  of  life  insurance,  and  the  equivalent  of  15  cents 
per  1,000  cubic  feet  of  gas  distributed,  and  with 
revenues  based  on  the  $2.30  rate  now  in  effect,  we  get 
the  following.  Both  parties  seem  willing  to  assume 
that  the  gaa  sold  wiU  remain  the  same  as  in  1919, 
which  was  slightly  in  excess  of  the  delivery  for  the 
previous  year,  and  we  therefore  accept  that  basis. 
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Ooiramronn  Iircoux  Acoomn 
WiUi  adjiutinents  u  above 
Rerenua: 

SbUb  ume  u  1910, 12S34S.S0O  eu.ft.at  )2.30  per  l.OOO  |2S4,839  SO 
Cofnpanj'i  catimate  of  operating  expenMa.  .  $2M,  020  02 

T»«e«    10,377  58 

Unoollectible   bilU    1,068  12 

Increased    costa    doe    to    40%    increase    In 
freight  ratea  at  .OOIS  per  1,000 11,344  0* 

1277, 726  41 
Credit  miscellajiecnii  revenue   40, 313  OS 

1237, 412  M 

Deduct    life    inauruice 93,719  06 

Ezceiaive  charge  for  Com.,  Q«n. 

ud  HU.   Exp.   18,67S  46 

22,2M  40 

Corrected  <9eraUiig  expensea   815,  US  M 

Gro«e   income    (00,  723  A6 

Amowst  ajuj)  Bate  of  Betuiih 
By  adjusting  the  apparent  gross  income  thas 
deduced  to  the  base  rate  which  has  been  adopted,  we 
find  $69,724  -^  $677,614  yields  10.28  per  cent  Before 
determining  a  jnst  and  reasonable  rate  we  should  take 
a  glance  at  the  return  which  the  company  has  received 
in  recent  years,  which  computed  upon  book  value  as 
adjusted  from  year  to  year  and  uncorrected  operat- 
ing expenses  as  shown  by  Uie  books,  have  been  as 
follows: 
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Allowing  for  any  probable  excess  in  the  book  operat- 
ing costs  for  these  years  it  is  still  apparent  that  the 
rate  of  return  has  been  far  below  a  reasonable  or 
compensatory  level  except  in  the  year  1915.  It  is  quite 
possible  that  during  these  years  the  electric  depart- 
ment has  been  carrying  the  gas  department  and  that 
the  company  should  have  taken  earlier  steps  to 
readjust  the  gas  rates. 

Of  late  years  the  Conunisaion  has  in  a  general  way 
treated  8  per  cent  as  a  standard  of  reasonable  return 
upon  capita  In  some  cases  this  has  been  exceeded,  - 
and  a  majority  of  the  Commission  has  recently  indi- 
cated a  tendency  to  consider  this  standard  somewhat 
illiberal. 

In  this  case  the  tariff  which  is  under  considera- 
tion is  comparatively  high  and  there  is  no  evidence  of 
effort  on  the  part  of  the  utility  to  minimize  operating 
expenses  in  any  department. 

In  view  of  these  facts,  I  think  the  8  per  cent  standard 
should  be  adhered  to.  In  order  to  secure  such  a  rate 
the  company  will  need  a  gross  revenue  equal  to  8  per 
cent  on  $677,614,  or  $54,208.  The  present  rate  yields, 
on  the  basis  of  the  corrected  income  adopted  as  above, 
$69,724.  The  difference  is  $15,516,  which  is  the 
equivalent  of  12.53  cents  per  1,000  cubic  feet,  of  the 
accepted  volume  of  sales.  A  net  price  of  $2.17  is  the 
nearest  even  figure  to  constitute  a  maximum  rate  which 
will  meet  the  views  above  expressed.  The  company 
has  already  had  several  months '  revenue  at  the  $2.30 
rate,  but  prior  to  the  inauguration  of  that  rate  the 
acutely  enhanced  cost  of  materials  had  set  in  so  that 
it  is  fair  to  assume  that  the  proceeds  for  the  limited 
period  in  excess  of  $2.17  were  substantially  absorbed 
by  such  enhanced  costs  prior  to  the  inauguration  of 
the  $2.30  rate. 

CalonlationB  based  on  the  ezperienes  of  the  Com- 
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mission  in  other  cases  indicate  that  'with  so  high  a 
charge  per  thousand  the  additional  revenne  derived 
from  the  proposed  minimnm  charge  of  fifty  cents  per 
month  will  be  negligible  and  would  make  no  appre- 
ciable change  in  the  rate  above  deduced. 

An  order  should  he  entered  disapproving  the  present 
tariff  and  permitting  the  company  to  put  into  effect  on 
one  day's  notice  a  tariff  similar  in  terms,  with  a  maxi- 
mum rate  of  $2.17  per  1,000  cubic  feet. 

Irvine,  Barhite  and  Kellogg,  Commissioners,  concur  j 
Van  Namee,  Commissioner,  not  present. 


In  the  Matter  of  the  Petition  of  Howard  H.  Vroomait 
under  Chapter  667,  Laws  of  1915,  for  a  Certificate 
of  Public  Convenience  and  Necessity  for  the  Oper- 
ation of  a  Stage  Eoute  by  Auto  Buses  in  the  City  of 
"Watertown,  it  Being  Proposed  that  the  Route  shall 
also  be  operated  in  and  Between  the  City  of  Water- 
town  and  the  Villages  of  Cape  Vincent,  Clayton,  and 

.  Alexandria  Bay,  and  Interrening  Points 

Case  No.  7818 

(Pnblic  Service  Commission,  Second  District,  December  2,  1920) 

A.ittomoblle  stage  llnei  —  certlflcKte  of  public  conTenience  and 
neceBBitf. 

Certificate  of  public  necessity  and  convenience  granted  allow- 
ing petitioner  to  operate  between  Watertown,  Cape  Vincent 
and  Clayton,  and  refusing  that  part  of  his  petition  whicb  would 
extend  his  operation  from  Clayton  to  Alexandria  Bay. 

Where  a  portion  of  petitioner's  route  parallels  the  lines  of 
an  electric  railway,  the  certificate  granted  will  contain  a  condi- 
tion restraining  the  operation  of  special  bnsee  ovae  that  portion 
of  the  route. 
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Thomas  Buma,  for  the  petitioner. 

Frands  M.  MeKinley,  for  Fred  L  Dailey. 

G.  S.  McCartin,  for  the  Alexandria  Bay-Redwood 
Transportation  Company,  Inc. 

Delos  M.  Cosgrove,  for  The  Black  Biver  Traction 
Company. 

Van  Namee,  Commissioner, —  An  auto  bas  line  has 
been  operated  between  the  city  of  Watertown  and 
the  village  of  Cape  Vincent,  a  distance  of  seventeen 
miles,  for  over  five  years.  The  first  certificate  was 
granted  by  this  Commission  to  one  George  W.  Blodgett 
on  May  5,  1916,  who  subsequently  assigned  it  to  the 
"Watertown-Cape  Vincent  Company,  Inc.  This  com- 
pany on  January  28,  1919,  transferred  its  city  license 
to  Howard  H.  Vrooman  who  has  operated  the  line 
since,  and  is  the  petitioner  in  this  case.  These  several 
assignments  were  without  the  consent  of  the  Commis- 
sion, so  that  this  petitioner  is  before  the  Commission 
asking  for  a  certificate  of  convenience  and  necessity 
under  the  consent  of  the  city  of  "Watertown  granted 
May  3, 1920. 

In  addition  to  operating  between  Watertown  and 
Cape  Vincent  he  wishes  to  enlarge  his  route  and 
carry  on  the  operation  between  Watertown,  Cape 
Vincent,  Clayton,  and  Alexandria  Bay.  The  distance 
from  Cape  Vincent  to  Clayton  is  sixteen  miles,  and 
from  Clayton  to  Alexandria  Bay  about  twelve  miles. 
The  Adirondack  branch  of  the  New  York  Central 
touches  all  the  villages  reached  by  this  proposed  line 
with  the  exception  of  Dexter  and  Alexandria  Bay.  The 
railroad  was  notified  of  the  hearing,  but  did  not 
appear  and  raises  no  objection  to  the  granting  of  the 
application. 
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The  Commission  has  already  granted,  in  case  No. 
7722,  Matter  of  DaiUy,  24  St.  Dept.  Bep.  86,  consent 
for  the  operation  of  an  anto  bus  line  between  Clayton 
and  Alexandria  Bay  and  Watertown,  and  there  are 
also  two  other  automobile  lines  numing  between  Alex- 
andria Bay  and  Watertown,  one  of  which,  the  Red- 
wood-Alexandria Bay  Transportation  Corporation 
line,  operates  over  six  miles  of  the  road  between  Alex- 
andria Bay  and  Clayton  already  operated  by  the 
Dailey  route,  and  the  same  route  over  which  it  \a  pro- 
posed by  Vrooman  to  operate  his  auto  bus. 

The  routes  between  Alexandria  Bay,  Clayton,  and 
Watertown  are  discussed  in  ease  No.  7722,  Matter  of 
Dailey,  supra,  decided  September  28, 1920,  and  over  the 
three  main  traveled  roads  between  these  two  points 
auto  bus  lines  now  operate,  one  on  each  of  the  three  pos- 
sible routes.  If  the  application  in  the  present  case  is 
granted  it  will  parallel  one  of  these  lines.  The  through 
travel  between  Cape  Vincent  and  Alexandria  Bay 
passing  through  Clayton  is  very  light.  There  is  no 
public  convenience  or  necessity  to  be  served  by  an 
additional  line  between  Clayton  and  Alexandria  Bay. 
At  the  present  time  no  ante  bus  line  exists  between 
Cape  Vincent  and  Clayton,  and  it  would  seem  that 
justice  would  be  done  and  the  public  convenience  and 
necessity  served  by  allowing  the  petitioner  to  operate 
between  "Watertown,  Cape  Vincent,  and  Clayton,  but 
to  refuse  that  part  of  his  petition  which  would  extend 
his  operation  from  Clayton  to  Alexandria  Bay. 

About  midway  between  Cape  Vincent  and  Water- 
town  is  the  incorporated  village  of  Dexter,  in  which 
are  located  a  number  of  paper  mills  employing  num- 
bers of  men  who  reside  in  Watertown.  The  Black 
River  Traction  Company  which  operates  between  the 
city  of  Watertown  and  the  village  of  Dexter  on  the 
north  side  of  the  Black  river  protests  against  the  opera- 
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tion  by  this  petitioner  of  a  schedule  of  buses  recently 
inaugurated  which  operate  between  Watertown  and 
Dexter  only  on  the  Cape  Vincent  route  and  which  nm 
only  at  the  time  when  the  men  are  going  to  or  com- 
ing from  work.  The  auto  bus  line  runs  on  the  south 
side  of  the  Black  river  and  from  half  a  mile  to  a  mile 
away,  south  of  the  line  of  the  street  car  company, 
though  terminating  at  practically  the  same  place  in 
the  village  of  Dexter.  The  fare  of  the  street  car  com- 
pany is  twenty  cents  while  that  of  the  auto  bus  com- 
pany is  twenty-five  cents.  The  actual  operating  time 
of  the  street  car  company  is  forty  minutes,  and  for  the 
bus  company  is  twenty-five  minutes,  but  at  the  present 
time  while  the  bridge  is  being  constmcted  over  Court 
street  in  the  city  of  Watertown  the  necessity  of  trans- 
ferring passengers  by  the  street  car  company  makes 
its  through  trips  from  the  public  square  considerably 
longer  than  its  regular  schedule. 

The  petitioner  wishes  to  operate  between  Cape 
Vincent  and  Watertown,  but  the  operation  above 
described  is  practically  a  new  route  running  between 
Watertown  and  Dexter.  It  would  seem  to  be  just  to 
allow  the  operation  between  Watertown  and  Cape 
Vincent  of  as  many  buses  as  the  petitioner  desires,  but 
unreasonable  to  allow  special  trips  to  be  made  for  only 
a  part  of  the  distance,  especially  that  part  which 
parallels  the  hues  of  the  Black  Eiver  Traction  Com- 
pany. The  special  buses  to  Dexter  should  be  discon- 
tinued. 

Based  on  these  conditions,  a  certificate  should  be 
granted  for  operation  between  Watertown,  Cape 
Vincent,  and  Clayton. 

All  concur. 
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In  the  Matter  of  the  Petition  or  Complaint  of 
pAvnjoiT  Natubal  Q-as  Company  nnder  Sections  71 
and  72,  Public  Service  Commissions  Law,  for  an 
Order  Fixing  at  Seventy-five  Cents  per  1,000  Cubic 
Feet  the  Maximum  which  may  be  Charged  Domestic 
Consumers  for  Natural  Gas  in  the  Incorporated 
Village  of  LeBoy  and  other  Municipalities 

Case  No.  6976 

(Public  Berrice  CommiBBion,  Second  District,  December  9,  1920) 

KttnTil  gu  companifli  —  ntes  —  accrued  unortlzfttlinL  of  cipiUL 
A  fair  rate  should  be  sufflcient,  not  only  to  give  a  reasonable 
retnm  upon  the  inveetment  but  to  permit  the  aocumulation  of 
«  reserve  which  will  safeguard  the  istegrity  of  the  investment. 
In  the  case  of  natural  gas  companies,  where  the  depldion  of  » 
natural  resoorce  may  result  in  the  obsolescence  of  the  eatira 
investment  long  before  the  physical  usefulness  of  mains,  meten, 
etc.,  is  ezhauHted,  there  should  be  included  in  operating  expenses 
■a  adequate  charge  for  accrued  smortieation  of  capital  (P.  3L) 
A  balance  is  reserve  for  accrn»d  amortization  of  capital 
ma;  be  considered  as  a  contribution  by  the  consumer  and,  ther^ 
fore,  aa  a  proper  deduction  from  the  investment  in  drtennining 
a  rate  base.     (P.  34) 

James  M.  B.  0 'Grady  for  the  Pavilion  Natural 
Qaa  Company. 

Arthur  E.  Sutherland  for  the  villages  of  Perry, 
Warsaw,  Mount  Morris,  and  Leicester. 

William  J.  Flynn,  village  attorney,  for  village  of 
Mount  Morris. 

William  F.  Huyc^  village  attorney,  for  village  of 
LeBoy. 
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Babhite,  Commissioner. — In  connection  with  this 
case  there  is  presented  to  the  CommisBion  a  problem 
which  is  bonnd  to  recnr  with  increasing  frequency. 
The  principle  is  well  established  that  a  fair  rate  should 
be  sufficient,  not  only  to  give  a  reasonable  return  upon 
the  investment  but  to  permit  the  accumulation  of  a 
reserve  which  will  safeguard  the  integrity  of  the  in- 
vestment. "With  the  experience  of  many  years '  opera- 
tion and  the  knowledge  of  the  various  elements  which 
enter  into  production,  the  approximation  of  the  annual 
operating  costs  for  a  manufactured  gas  plant  is  not  so 
much  a  matter  of  speculation  as  it  is  in  the  case  of 
natural  gas  companies  where  the  depletion  of  a  natural 
resource  may  result  in  the  obsolescence  of  the  entire 
investment  long  before  the  physical  usefulness  of 
mains,  meters,  etc.,  is  exhausted. 

In  the  absence  of  exact  knowledge  of  the  productive 
life  of  the  gas  field,  tiie  natural  gas  companies  prob- 
ably failed  during  the  earUer  years  of  their  opera- 
tions to  include  in  operating  expenses  an  adequate 
charge  for  accrued  amortization  of  capital.  The  lack 
of  effort  to  conserve  a  supply  of  gas  both  on  the  part 
of  the  companies  and  their  customers  indicates  that 
no  true  conception  was  entertained  of  the  value  of  the 
commodity  or  the  fact  that  it  might  diminish  in  quan- 
tity. Now,  both  the  companies  and  the  consuming 
public  are  facing  a  problem  peculiar  to  this  class  of 
utilities. 

AsBuniing  that  the  field  of  the  Pavilion  Natural  Gas 
Company  might  at  the  beginning  of  operations  have 
been  estimated  to  have  a  productive  life  of  twenty 
years,  which  it  appears  at  the  present  time  would  have 
been  a  reasonable  estimate,  one-twentieth  of  the  fixed 
capital  should  have  been  written  off  during  the  first 
year.  Suppose,  further,  that  during  the  fifth  year 
additions  to  capital  were  made  and  the  estimate  of 
twenty  years  was  still  considered  reasonably  exact,  this 
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additional  investment  in  fixed  capital  wonld  have  to 
be  amortized  during  a  fifteen-year  period,  as  it  is 
obvioQS  that  while  this  equipment  might  have  a  physi- 
cal Uf e  as  long  as  that  installed  daring  the  first  year, 
it  wonld  have  no  value  as  a  part  of  the  natural  gas 
plant  after  the  supply  of  gas  is  exhausted.  It  would 
have  only  a  scrap  value.  Under  this  theory  the  rates 
of  depreciation  would  necessarily  have  been  much 
higher  than  those  which  this  particular  company  has 
used. 

It  may  be  contended  that  the  consumers  during  tho 
latter  years  of  the  life  of  the  plant  should  not  be 
penalized  for  the  failure  of  the  company  adequately 
to  provide  for  the  inevitable  depletion  of  gas,  but  prao- 
ticaUy  would  it  have  been  possible  at  the  beginning  of 
operations  for  the  company  to  have  foreseen  either  the 
exact  date  of  exhaustion  of  the  supply  or  to  have  even 
approximated  the  life  of  future  investments  in  plant 
and  equipment  I 

In  the  following  tables  only  a  5  per  cent  rate  of 
depredation  has  been  figured  in  determining  operat- 
ing expenses.  This  rate  is  not  sufficient  to  preserve  the 
integrity  of  the  investment,  but  it  is  not  improbable 
that  if  a  rate  were  established  which  would  be  sufficient 
to  make  up  losses  applicable  to  former  periods  that 
rate  would  be  so  high  as  to  effect  a  reduction  in  the 
number  of  consumers  to  such  an  extent  that  the  rev- 
enues of  the  company  wonld  decrease  rather  than 
increase. 

As  regards  the  particular  problem  of  the  Pavilion 
Company,  it  may  be  well  to  consider  the  return  which 
the  holders  of  secarltieB  have  had  during  its  existence. 
Taking  the  book  value  of  plant  and  equipment  as 
shown  in  the  annual  reports  to  the  Commission,  less 
the  balance  in  the  reserve  for  accrued  amortization  of 
capital  as  of  the  beginning  of  the  years  1907-1919 
inclusive,  there  is  developed  an  average  annual  invest- 
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ment  of  approximately  $320,000.  TTpon  on  8  per  cent 
basis  the  security  holders  would  be  entitled  to  receive 
during  the  thirteen  years,  $332,800 ;  the  records,  how- 
ever, follow:  dividends,  $238,000;  interest  payments 
(approximately),  $65,000:  $303,000;  or  a  deficiency  in 
return  of  $29,800.  While  this  computation  may  not  be 
accepted  as  conclnsive,  either  as  to  amount  of  invest- 
ment or  as  to  measure  of  entire  return,  it  indicates  that 
security  holders  have  not  actually  received  any  portion 
of  their  capital  investment  in  the  form  of  dividends,  as 
appears  by  their  sworn  annual  reports. 

A  detailed  inventory  as  of  Jnne  30,  1916,  was  sub- 
mitted by  the  company.  This  inventory  appears  to 
have  been  fairly  and  correctly  made  by  the  auditor 
of  the  company  and  the  general  manager  who  had 
been  connected  with  the  company  since  1906.  The 
values  are  based  upon  the  actual  cost  value  of  the 
property  with  a  reasonable  deduction  for  deprecia- 
tion of  the  different  classes  of  property  by  reason  of 
the  term  of  service.  It  was  made  for  the  benefit  of  the 
company  itself  for  Uie  purpose  of  determining  the 
actual  value  of  the  property  and  was  not  criticised 
upon  the  hearing.  Omitting  the  items  of  cash  and 
accounts  receivable,  amounting  to  $21,206.17,  the  entire 
value  of  the  plant  and  equipment  as  of  the  date  named 
was  $638,342.60.  In  order  to  bring  this  value  up  to 
December  31,  1919,  there  may  be  added  additions  for 
the  years  1917, 1918,  and  1919,  as  shown  in  the  annual 
reports  to  this  Commission,  together  with  50  per  cent 
of  the  increase  reported  during  1916,  this  last  amount 
being  necessarily  an  arbitrary  figure  based  upon  the 
assumption  that  one-half  of  the  capital  expenditures 
for  the  year  1916  was  prior  to  June  thirty.  These 
additions  total  $44,166.22,  as  detailed  below. 

Included  in  the  inventory  is  an  item  of  drilling  wells, 
amomiting  to  $84,875,  which  is  perhaps  subject  to 
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scrutiny.  While  there  has  been  no  prescribed  classi- 
fication of  accounts  for  natural  gas  companies,  the 
tentative  classification  evidently  contemplates  that 
under  "  initial  development  "  should  be  included  the 
cost  of  drilling  the  original  wells,  but  that  subsequent 
to  the  commencement  of  operations  any  wells  drilled 
merely  to  maintain  the  flow  of  gas  should  be  charged 
to  operating  expenses. 

Dates  given  in  the  inventory  indicate  that  there 
were  four  wells  drilled  in  1906  and  five  in  1907.  These 
are  presumably  the  same  wells  referred  to  in  appli- 
cant's sheet  No.  9,  filed  April  thirtieth,  in  which  it  is 
stated  that  one  well  was  drilled  in  1905,  three  in  1906, 
and  five  in  1907.  Following  the  year  1907  there  were 
no  others  reported  until  1910,  and  thus  there  may  be 
deducted  from  the  $84,875  the  $64,331.25  representing 
cost  of  wells  drilled  after  1907. 

For  working  capital  there  has  been  allowed  one- 
sixth  of  the  total  sales  for  the  year  plus  materials  and 
supplies  as  shown  in  the  1919  report.  This  develops 
$33,332.13. 

A  balance  of  $224,629.06  remained  in  the  reserve  for 
accrued  amortization  of  capital  on  December  31, 1919. 
This  had  been  accumulated  prior  to  the  year  1918,  and 
may  be  considered  as  a  contribution  by  the  consumer 
and  therefore  as  a  proper  deduction  from  the  invest- 
ment in  determining  a  rate  base. 

In  accordance  with  the  foregoing  explanation  the  fol- 
lowing figures  are  submitted  as  a  tentative  rate  base : 
Investment  plant  and  equipment,  June 

30,  1916,  as  per  inventory $638,342  60 

Less  drilling  wells  subsequent  to  1907 .  64,331  25 

$574,011  35 
Additions  since  June  30, 1907 : 

1916,  one-half  of  total. . . .    $6,861  03 

1917 17,324  58 
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1918 $15,547  51 

1919 4,433  10 

$44,166  22 

_  $618,177  57 

Working  capital 33^32  13 

$651,509  70 

Lees  the  reserve  for  accrued  amortiza- 

tion  of  capital 224,629  06 

Tentative  rate  base $426,880  64 

Allowing  an  8  per  cent  retnm  the  neces- 
sary net  income  shonld  be $34,150  45 

The  company  claims  a  very  considerable  depletion 
in  the  supply  of  gas  since  1916,  and  the  figures  in  the 
annual  report  sustain  this  contention  as  indicated  by 
statement  of  sales  below.  The  quantities  are  expressed 
in  terms  of  1,000  cubic  feet:  1916,  639,420;  1917, 
525,802:  decrease  of  17.7  per  cent  as  compared  with 
preceding  year;  1918,  337,681:  decrease  of  35.8  per 
cent  as  compared  with  preceding  year;  1919,  239,973: 
decrease  of  28.9  per  cent  as  compared  with  preceding 
yeer.  Any  attempt  to  establish  the  probable  decrease 
in  future  years  is,  of  course,  a  venture  into  the  realms 
of  the  uncertain,  but  for  the  purposes  of  this  case  it 
may  be  fairly  assumed  without  prejudice  to  the  rights 
of  conanmera  that  such  decrease  will  not  be  less  than 
10  per  cent  of  the  1919  sales. 

Before  estimating  any  gross  revenue,  mention  must 
be  made  of  the  existing  contract  between  the  Pavilion 
Natural  Gtts  Company  and  the  Tri-County  Natural 
Gas  Company.  This  contract  was  made  on  the  22d 
day  of  June,  1909,  and  provides  for  the  sale  by  the 
Pavilion  Company  to  the  Tri-County  Company  of 
500,000  cubic  feet  of  gas  daily  at  fifteen  cents  per  1,000 
cubic  feet.    This  agreement  was  made  subject  to  the 
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reservation  on  the  part  of  tiie  Pavilion  Company  of 
sufficient  gas  to  supply  for  domestic  use  certain  towns 
and  villages  along  its  lines.  It  was  farther  provided 
that  "  if  the  company  conld  not,  because  of  a  falling 
off  in  production  or  from  other  causes,  supply  the 
stipulated  amount  of  gae,  then  only  su<^  gas  as  the 
company  might  have  for  sale  exclusive  of  the  amount 
reserved  should  be  furnished."  The  supply  of  gas  is 
rapidly  falling,  and  the  Pavilion  Company  has  not 
enough  to  supply  its  customers.  The  price  paid  by 
th©  Tri-County  Company  does  not  pay  to  the  PaviUon 
Company  the  cost  of  production  according  to  its  own 
figures.  This  state  of  affairs  is  clearly  discriminatory 
against  the  customers  of  the  Pavilion  Company  other 
than  the  Tri-County  Company.  The  customers  of  the 
Pavilion  Company  should  not  be  required  to  pay  the 
expense  of  selling  gas  to  the  Tri-County  Company  at 
a  loss.  A  rate  of  thirty-five  cents  per  1,000  cubic  feet 
for  gas  sold  to  the  Tri-County  Company  should  be 
charged  against  the  Pavilion  Coinpany  in  estimating 
its  operating  income.  The  sales  to  the  Tri-County 
Natural  Gas  Company  amounted  in  1919  to  20,907,414 
cubic  feet,  over  10  per  cent  of  the  quantity  of  gas  sold 
by  the  Pavilion  Company  to  its  other  customers. 

For  the  year  1919  operating  expenses  were  $86,- 
338.92,  with  no  allowance  for  depreciation.  It  was 
stated  in  the  testimony  that  "  it  requires  more  labor 
to  take  care  of  a  certain  number  of  wells  when  the  pres- 
sure is  down  than  when  it  is  not."  This  statement 
appears  to  be  supported  by  the  figures  in  the  annual 
reports  except  for  the  year  1919  when  there  was  a  con- 
siderable decrease  as  compared  with  1918.  This 
decrease  was  chiefly  in  the  item  "  Bepairs  of  wells  and 
field  lines."  For  the  years  1916  to  1919  inclusive, 
operating  expenses,  exclusive  of  depreciation,  were  aa 
follows : 
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Gas  produced,  Operating 

Tear  1,000  ou.  ft.  expenses 

1916 639,420  $77,057  13 

1917 525,802  92,330  07 

1918 337,681  103,590  19 

1919 239,973  86,338  92 


The  report  form  does  not  require  details  of  tax 
charges,  and  it  is  assmned  i^at  the  deduction  of 
$22,493.12  for  the  year  1919  contains  income  taxes 
which  have  been  held  by  the  CommisBion  to  be  charge- 
able against  stot^olders  and  not  considered  as  a  cost 
to  the  consumer  in  establis'hing  a  rate  of  return.  A 
reduction  of  50  per  cent  in  this  item  has  been  made 
before  stating  a  proper  revenue  deduction.  This  is, 
of  coarse,  entirely  arbitrary, 

A  tentative  income  statement  based  on  the  foregoing 
would  then  contain  the  following  items : 
Gross  revenue  from  sales  of  197,158,613,- 

000  en.  ft.  at  80  cents $157,726  89 

18316,673,000  cu.  ft.  sold  to  Tri-County 

company  at  35  cents 6,5^  84 

$164,312  73 

Operating  expenses $86,338  92 

Amortizatiou   of   capital    for 

1919  30,908  88 

Taxes   11,246  56 

128,494  36 

Available  for  return  on  investment $35,818  37 

Amount  necessary  for  8  per  cent  return 

on  rate  base  of  $426,880.64 34,150  45 

Bxoess  of  return $1,667  92 

The  above  small  excess  of  return  will  be  more  than 
equaled  by  the  discount  allowed  for  prompt  payment 
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and  by  a  falling  off  of  more  than  10  per  cent  in  the 
supply  of  gas  obtained  for  1919,  -wbich  is  very  likely  to 
occur  if  the  past  history  of  the  company  ia  r^eated  in 
tills  particular. 

AH  concur. 


In  the  Matter  of  the  Complaint  of  Wnxjs  Z.  Qboboia, 

as  Mayor  of  the  City  of  Olean,  under  Sections  71 

and  72  of  the  Public  Service   CommiBsions  Law, 

against  Producebs  Gab  Company  as  to  Price  and 

Pressure  of  Natural  Gas  Furnished  the  Public  in 

Said  City  „       ,,     „„„„ 

■'  Case  No.  7330 

In  the  Matter  of  the  Complaint  of  the  Town  Board  of 
THE  Town  of  Olean,  Cattaraugus  County,  under 
Sections  71  and  72  of  the  Public  Service  Connnis- 
sions  Law,  against  Pboducebs  Gas  Company  as  to 
Price  and  Pressure  of  Natural  Gas  Furnished  the 
People  in  Said  Town 

Case  No.  7344 

Li  the  Matter  of  the  Complaint  of  the  Trustees  of  the 
Village  of  Feiendship,  Allegany  County,  under 
Sections  71  and  72  of  the  Public  Service  Commis- 
sions Law,  against  Pboducees  Gas  Company  as  to 
Illuminating  Power,  Purity,  Pressure,  and  Price  of 
Natural  Gas  Furnished  the  Public  in  Said  Village 

Case  No.  7372 

(Public  Service  Commission,  Second  District,  December  10,  1920) 

Nitnnd  gii  compftnieB  —  rates  —  burden  of  proof  —  deposit  for 
meter  —  Transportatloii  Ooiporations  Law,  §§  63,  66. 

Burden  of  proof.  The  burden  of  proof  is  not  upon  the  com- 
pany to  jnstify  the  rates  established,  but  is  upon  the  complain- 
ant to  prove  their  unreasonableness.     (P.  41. > 
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Invarted  block  rate.  On  Qie  propw  thtOTj  of  tlie  inverted 
block  rate,  tire  first  block  should  be  snfflcientlj  large  to  permit 
the  DM  o£  gas  for  the  absolute  necessities  by  the  small  eonBnmer, 
and  for  such  gas  so  eonanmed  he  should  not  he  charged  an 
added  rate.     (P.  46.) 

Meters.  Under  section  63  of  the  Transportation  Corpora- 
tions Law,  a  company  has  a  right  to  exact  a  deposit  from  a 
proposed  customer  of  an  amount  suScimt  reasonably  to  cover 
gas  consumption  for  two  calendar  months,  which  sum,  however, 
must  be  returned  with  legal  interest  when  the  customer  ceasee 
to  be  supplied  with  gas.  No  rent  can  he  chained  for  the  meter. 
Trans.   Corp.  Law,  J  66.      (P.  48.) 

Bateg.  Company's  toriifs  approved,  providing  for  inverted 
block  meter  rates  based  on  a  net  rate  of  fifty  cents  par  1,000 
enbic  feet    (P.  50.) 

John  K.  Ward,  for  the  complamaut  cily  of  Olean. 

B.  Mandeville,  for  the  oomplainant  town  of  Olean. 
Olean. 

J.  C.  Leggett  and  Elliott  &  Mapes,  for  the  com- 
plainant town  of  FriendBhip. 

James  P.  Quigley,  for  Prodacers  (Jas  Company. 

Keu^go,  Commissioner. —  These  cases  involve  the 
rates  charged,  the  practices  followed,  and  the  regula- 
tions enforced  by  the  Prodacers  Gas  Company  in  its 
snpply  of  natural  gas  to  the  complaining  communities. 

The  source  of  supply  is  from  wells  adjacent  to  the 
New  York-Pennsylvania  State  line,  sitnated  in  the 
county  of  Allegany  in  the  State  of  New  York,  and  the 
county  of  McKean  in  the  State  of  Pennsylvania.  The 
Pennsylvania  wells  are  owned  by  the  McKean  Natural 
Gkis  Company,  a  Pennsylvania  corporation,  the  entire 
capital  stock  of  which,  except  the  directors '  qualifying 
shares,  is  owned  by  the  respondent. 

The  main  supply  is  in  the  State  of  Pennsylvania,  and 
at  a  point  in  the  town  of  Sharon,  in  that  State,  the 
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pipe  line  of  the  respondent  divides  into  two  branches : 
one  extending  northwesterly  and  ultimately  supplying 
the  town  of  Clean,  and  the  10th  and  11th  wards  of  the 
city  of  Clean,  whose  interests  are  involved  in  two 
of  tfaeee  casee;  and  the  other  branch  extending  in  a 
more  direct  northerly  course  to  the  village  of  Friend- 
ship, the  complainant  in  the  third  of  these  proceedings. 
The  causes  of  complaint  are  somewhat  varied  and 
require  separate  consideration. 

As  TO  Bates 

By  a  tariff  effective  January  23,  1920,  the  respond- 
ent established  a  schedule  in  the  nature  of  an  inverted 
block  rate  for  gas  consumed  in  certain  communities, 
including  that  portion  of  the  city  of  Clean  supplied  by 
it,  and  the  town  of  Clean.    This  rate  is  as  follows: 

First  5,000  cubic  feet,  52  cents  per  1,000. 

Second  5,000  cubic  feet,  57  cents  per  1,000. 

Third  5,000  cubic  feet,  62  cents  per  1,000. 

Fourth  5,000  cubic  feet,  67  cents  per  1,000. 

All  excess  72  cents  per  1,000. 

There  is  a  discount  of  two  cents  per  1,000  for  prompt 
payment  of  bills,  and  a  minimum  charge  of  one  doUar 
per  month.  The  rate  previously  in  effect  was  forty- 
two  cents  per  1,000  cubic  feet,  with  two  cents  discount 
for  prompt  payment,  and  a  minimum  diai^e  of  fifty 
cents  a  month. 

In  the  village  of  Friendship  a  similar  tariff  was 
placed  in  effect  March  6, 1920,  where  previous  to  that 
date  the  charge  had  been  thirty-seven  cents  per  1,000 
cubic  feet,  with  a  discount  of  two  cents  per  1,000  fox 
prompt  payment,  and  a  minimum  charge  of  fifty  cents 
a  month. 

Cwing  to  various  delays  beyond  the  control  of  this 
Commission,  these   cases  have  not  been  ready  for 
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determination  and  briefs  of  all  parties  submitted  imtil 
within  a  few  days. 

The  actual  experience  of  the  company  in  the  collec- 
tion of  the  increased  ratea,  from  the  time  of  their 
institution  to  the  first  of  October,  was  offered  in 
evidence  on  the  hearing.  We,  therefore,  have  the  bene- 
fit of  the  actual  experience  of  the  company  in  this 
regard. 

The  evidence  given  by  the  company  to  justify  the 
rates  complained  of  was  not  contradicted  by  the  com- 
plainants, but  must  stand  as  established  proof  in  the 
case  80  far  as  it  appears  reasonable.  Counsel  for  the 
complainants  stated  and  reiterated  in  their  briefs 
that  the  burden  of  proof  is  on  the  company  to  justify 
the  increase  in  rates,  and  upon  this  proposition  they 
evidently  rely,  asserting  that  there  is  insufficient  proof 
in  this  respect.  This  is  not  the  law.  The  burden 
of  proof  is  not  upon  the  company  to  justify  the  rates 
established,  but  is  upon  the  complainant  to  prove  their 
unreasonableness.  People  ex  rel.  N.  T.  C.  £  H.  B.  B. 
Co.  V.  Pub.  Serv.  Comm.,  215  N.  Y.  241;  People  ex  rd. 
N.  Y.,  N.  H.  <6  H.  B.  B.  v.  Pub.  Serv.  Comm.,  159 
App.  Div.  531 ;  affd.  on  opinion  below,  215  N.  T.  689. 

This  rule  as  to  the  burden  of  proof  was  subsequent 
to  the  cases  cited,  changed  as  to  common  carriers  by 
chapter  240  of  the  Laws  of  1914,  and  as  to  telephone 
companies  by  chapter  957  of  the  Laws  of  1920.  As  to 
other  public  utility  corporations,  including  the  com- 
plainants here,  however,  the  rule  laid  down  by  the 
Court  of  Appeals  in  the  cases  cited  is  still  in  effect,  and 
the  burden  of  proof  is  upon  the  complainant  to  estab- 
lish the  unreasonableness  of  the  rate. 

This  mie  was  forcibly  called  to  the  attention  of  cer- 
tain of  the  parties  here  in  a  previous  case  [No.  6748], 
where  the  rate  then  in  effect  in  the  city  of  Olean  was 
challenged.    The  rate  in  effect  there  was  permitted  to 
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stand,  and  the  complaint  was  disniissed  upon  a  mem- 
orandnm  which  stated  "  The  evidence  is  inaoificient  on 
behalf  of  the  complaint  to  justify  an  order  decreasing 
the  price." 

In  view  of  the  fact  that  the  evidence  submitted  on 
behalf  of  the  company  stands  uncontradicted,  it  is 
nnnecessary  to  indulge  in  any  elaborate  series  of  com- 
putations to  justify  the  rate  of  fifty  cents  per  1,000 
cubic  feet  net.  The  operations  in  the  town  of  Olean 
and  the  two  wards  of  the  city  of  Olean  adjacent  are 
so  interlocked  that  it  is  proper  to  consider  them 
together  in  this  proceeding,  and  in  view  of  the  manifest 
result  it  is  unnecessary  to  attempt  to  subdivide  iiiem. 

The  total  receipts  in  these  municipalities  and  the 
operating  expenses  for  the  year  1919  were  as  follows: 

Total  receipts  for  1919: 

Olean,  city $30,262  49 

Olean,  town 5,323  60 

$35,586  09 

Operating  expenses: 

Olean,  city $28,951  67 

Olean,  town 4,662  71 

33,614  38 

Balance $1,971  71 


The  totals  submitted,  showing  the  results  of  the 
block  rate  in  effect  during  seven  months  of  the  cur- 
rent year  as  compared  with  the  corresponding  seven 
months  of  1919,  show  a  revenue  of  $18,390.83  as  against 
$17,273.47  in  1919,  an  increase  of  $1,117.36,  or  only 
about  6%  per  cent. 

Assuming  that  this  proportion  of  increase  maintains 
throughout  the  year,  the  receipts  would  be  increased 
by  $1,900,  producing  an  income  of  about  $3,900.  This 
doM  not  idlow  for  taxes,  which  amounted  to  abont 
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$1,900.  These  taiea,  however,  included  the  Federal 
income  tax,  which  imder  our  rulings  is  not  deductible. 
But  leaving  all  consideration  whatsoever  of  the  tax 
questions  aside,  the  income  provides  a  return  of  8  per 
cent  on  only  about  $49,000, 

The  figures  submitted  by  the  company  indicate  an 
investment  for  the  city  of  Olean  alone  of  $148,365.72. 
Although  a  careful  examination  and  successful  criti- 
cism might  reduce  these  figures  to  some  extent,  it  is 
quite  apparent  that  they  can  not  be  reduced  to  less 
than  one-third  of  the  amount  claimed,  whidi  would  be 
necessary  to  justify  any  proper  criticism  of  the  rate 
sought  to  be  charged. 

As  to  the  village  of  Friendship  a  similar  condition 
exists.  The  figures  submitted  by  the  company,  and 
the  only  ones  in  evidence,  showed  the  operating  in- 
come for  the  year  1919  to  be  $540.90.  This  does  not 
include  taxes  of  $1,548.19,  which  taken  into  considera-  ' 
tion  would  produce  a  deficit.  Evidence  submitted  by 
the  company  showed  bare  bones  capital  investment  for 
that  mnnicipality  of  $71,536. 

Allowing  all  imaginable  increase,  from  the  institu- 
tion of  the  rates  now  in  effect,  there  can  under  no 
conceivable  circumstances  be  a  successful  challenge  of 
the  fifty  cent  net  per  1,000  cubic  feet,  the  rate  now  in 
effect. 

On  the  subject  of  rates,  however,  another  very  im- 
portant question  arises  for  consideration.  This  is  an 
attempt  to  put  into  effect  the  so-called  rate  now  permis- 
sible by  the  legislation  of  the  current  year.  The  theory 
of  a  block  rate  of  this  nature  is  that  it  is  not  introduced 
for  the  purpose  of  adding  to  the  revenues  of  the  com- 
pany, but  for  the  purpose  of  conserving  the  natural  gas 
supply,  upon  the  assumption  that  consumers  will  be 
careful  not  to  exceed  their  necessities  by  a  wasteful 
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use  of  the  commodity  if  the  cost  of  snch  excess  nse  is 
placed  at  a  sufficiently  high  fignre. 

It  is  claimed  by  the  company  that  no  added  revenue 
comes  from  the  institution  of  a  scale  of  this  character 
bnt  that  the  decrease  In  consnmption  offsets  the  in- 
crease in  rates,  and  for  the  purpose  of  saving  the 
commodity  and  for  that  purpose  alone  a  scale  of  this 
character  is  permitted.  It  is  asserted  that  the  increase 
in  the  price  at  the  varions  steps  reduces  rather  than 
increases  the  revenue.  This  contention  is  phrased  in 
the  brief  submitted  by  the  company,  as  follows : 

*'  We  now  come  to  the  consideration  of  the  ques- 
tion as  to  whether  or  not  the  block  system  will  make 
any  change  in  the  existing  situation  with  respect  to 
income  and  return  upon  the  investment.  It  is  to  be 
noted  at  the  outset  that  hereafter  there  will  be  no 
power  consumers.  This  increased  rate  has  solved  the 
power  user  problem  and  will  make  available  for  domes- 
tic purposes  around  twenty-'five  million  (25,000,000) 
cubic  feet  of  gas  heretofore  used  by  them.  The  sale  of 
this  gas  to  domestic  consumers  under  the  block  sched- 
ule running  up  to  seventy  cents  ($.70)  ivill  not  bring 
as  large  a  return  to  the  company,  because  the  con- 
sumers will  be  much  more  widely  scattered,  many  of 
them  will  not  reach  the  seventy  cent  rate,  which  was 
paid  by  the  power  users. ' ' 

And  further 

"We  are  not  asking  the  increased  price  for  the  addi- 
tional gas  used  beyond  five  thousand  (5,000)  cubic  feet 
per  month  in  order  to  increase  the  revenues  of  the 
company,  but  we  are  asking  it  for  the  purpose  of 
putting  the  company  in  a  situation  where  it  may  realize 
upon  its  gas  fields  for  a  longer  period  of  time,  and 
to  that  extent  defer  the  time  when  the  plant  of  the 
company  will  be  sold  for  junk,  because  of  the  absolute 
exhaustion  of  its  gas  lields." 
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To  apply  properly  this  principle,  it  must  be 
determined  farther  what  amount  is  necessary  to  serve 
the  reasonable  TniTiimnm  needs  of  the  domestic  con- 
smner,  who  is  using  aU  due  care  to  prevent  waste.  To 
the  amount  of  his  reasonable  needs,  with  carefnl  use, 
gas  should  be  supplied  to  him  at  the  TninimTun  rate 
without  any  addition  in  cost. 

The  practical  question  follows :  Is  the  allowance  of 
5,000  onbic  feci  x>er  month,  the  first  step  of  the  pro- 
posed block  rate,  adequate  to  cover  the  necessary  use 
of  the  domestic  consomerl  It  is  entirely  tme  that  dnr- 
ing  the  warmer  months  of  the  year,  when  the  gas  is 
not  used  for  heating  pnrposes,  the  ordinary  family  can 
generally  g^t  by  on  that  amount  of  gas,  bat  it  should 
also  be  permitted  to  nse  a  sufficient  amount  to  include 
heating  with  proper  appliances  in  the  winter. 

On  page  66  of  the  record,  counsel  for  the  company 
stated  that  the  average  use  per  consumer  was  some- 
thing over  99,000  cubic  feet  per  annum.  The  annual 
report  of  the  company  for  1919  shows  that  277,334,- 
000  cubic  feet  were  furnished  to  private  conanmers 
daring  the  year,  and  the  nnmber  of  services  was  2,614, 
indicating  an  average  conaumption  of  106,000  cnbio  feet 
per  service. 

In  bulletin  102,  part  7,  of  the  Smitiisonian  Institn- 
tioD,  entitled  **  The  Mineral  Industries  of  the  United 
States,"  offered  in  evidence  in  this  proceedii^,  it  ia 
stated  that  "  The  average  consumption  in  U  cnbio 
feet  of  natnral  gas  for  all  the  domestic  natural  gas 
consumers  in  the  United  States  is  100  M  cubic  feet 
by  each  domestic  consumer  annnidly."    Page  34. 

This  would  indicate  an  average  monthly  conmmp- 
tion  of  about  8,000  cnbic  feet.  The  consumption,  how- 
ever, is  not  uniform  throughout  the  year.  On  the  foU 
lowing  page  of  the  same  pamphlet  there  appears  a 
graph  which  indicates  an  average  monthly  eonsnmp- 
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tion  by  the  domestic  consmners  of  Charlestown,  W. 
iVa.,  during  each  of  the  twelve  months  preceding  March 
1918,  ranging  from  5,000  cubic  feet  in  July  and  August, 
1917,  to  36,500  cubic  feet  in  Jannary,  1918;  and  in 
Huntii^on,  "W.  Va.,  from  4,000  cubic  feet  in  August, 
1917,  to  32,500  cubic  feet  in  January,  1918.  This  shows 
that  the  winter  consmnption  in  those  municipalities 
where  records  have  been  kept  is  five  or  six  times  the 
amount  consumed  in  the  warmer  weather  months. 

In  Olean,  which  lies  somewhat  farther  north,  the 
disproportion  of  use  during  the  artificial  heating  sea- 
son must  be  at  least  as  great,  and  probably  would  be 
greater. 

The  witness  Wyer,  called  by  the  company,  testified 
that  the  amount  consumed  by  the  average  consumer 
of  100,000  cubic  feet  per  annum  ought  by  economical 
use  to  be  reduced  about  one-third,  or  to  about  5,000 
cubic  feet  per  month.  This,  however,  is  probably  an 
average  monthly  use,  and  can  not  take  into  considera- 
tion the  great  fluctuations  in  consumption  due  to  the 
absence  or  presence  of  the  necessity  for  using  tiie  com- 
modity for  heating  purposes.  The  witness,  however, 
testified  that  in  his  own  home  he  nsed  on  the  average 
in  excess  of  22,000  cubic  feet  a  month,  with  all  the  im- 
proved efficiency  devices  in  service. 

From  the  foregoing  it  becomes  apparent  that  the 
ordinary  consumer  can  not  in  times  of  cold  weather 
supply  his  reasonable  needs,  when  snch  needs  include 
the  heating  of  his  home,  by  the  use  of  less  than  10,000 
cubic  feet  of  gas  per  month. 

On  the  proper  theory  of  the  inverted  block  rate,  the 
first  block  should  be  sufficiently  large  to  permit  the 
use  of  gas  for  the  absolute  necessities  by  the  small 
consumer,  and  for  such  gas  so  consomed  he  should  not 
be  charged  an  added  rate.  The  first  block  should 
therefore  be  at  least  10,000  cubic  feet  instead  of  5,000 
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cubic  feet  as  it  now  stands  in  the  tariff  schedules 
under  consideration.  Bates  shoakl  be  fixed  upon  this 
basis,  applicable  not  only  to  the  municipalities  com- 
plaining bat  effective  as  well  as  to  all  the  commnnities 
affected  by  the  tariffs  in  question. 

As  TO  Vabioub  Consekvatioh  Suggestions 
Upon  the  hearing  in  these  cases,  all  parties  were 
interested  in  instituting  reforms  In  methods  of  use 
which  would  result  in  saving  the  somewhat  shrinking 
supply  of  natural  gas.  It  is  imnecessaiy  in  this  case 
to  go  into  detail  as  to  all  of  these  proposed  remedies. 
They  have  been  carefully  considered  by  this  Commis- 
sion in  a  general  inquiry  on  the  subject,  and  an  order 
has  been  made  in  case  No.  7672  (24  St.  Dept.  Bep.  376) 
covering  this  company  with  others.  Under  the  pro- 
visions of  the  order  in  that  case,  these  various  con- 
servation methods  will  be  followed,  except  so  far  as 
modified  in  special  cases  by  this  Commission. 

There  does  appear,  however,  another  step  which 
should  be  taken  here,  along  the  same  line,  which  is 
not  covered  by  the  general  order  referred  to.  The 
evidence  indicates  that  there  is  undue  loss  in  transmis- 
sion. This  should  be  examined  into  by  the  company; 
and  the  order  herein  should  provide  that  meters  be 
installed  in  such  places  as  will  detect  this  loss  in  trans- 
mission, and  that  reasonable  efforts  shall  be  taken 
to  prevent  unnecessary  leakage. 

The  question,  which  was  a  matter  of  considerable 
controversy  upon  the  hearing  in  these  cases,  as  to 
whether  or  not  other  sources  of  natural  gas  supply 
were  available  to  this  company,  seems  to  be  lai^ely  an 
academic  question.  If  under  the  conservation 
measures  proposed  the  supply  is  not  reasonably  ade- 
quate for  the  consumers  to  enjoy  to  the  degree  its  use 
is  enjoyed  by  other  commnnities  similarly  situated,  it 
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would  become  tbe  desire  if  not  the  necessity  of  tills 
company  to  secure  natural  gas  from  other  Bourcea.  If 
there  were  shown  a  wilful  disregard  of  such  interests, 
more  than  is  developed  in  the  evidence  here,  an  order 
of  the  Commission  directing  it  to  secure  any  specified 
available  gas  supply  might  become  proper. 

As  TO  THB  OpBRATIOHS  OP  THE  WeBT  NoTCH  PuMPIHO 

Station 

The  respondent  operates  at  West  Notch  a  pumping 
station  from  6  a.  m.  to  8  p,  u.  The  cessation  of  opera- 
tion of  this  pump  produces  a  very  serious  diminution 
of  pressure,  which  causes  the  flow  of  gas  to  Friend- 
ship village  to  so  decrease  that  the  lights  frequently 
go  down,  and  occasionally  go  out.  Furthermore,  at 
times  when  burners  are  left  at  full  head  to  accommo- 
date the  lessened  pressure  and  secure  as  large  a  flow 
as  possible,  the  gas  retunting  in  force  during 
unguarded  hours  of  the  n^ht  has  produced  a  most 
dangerous  condition.  This  irregular  pressure  should 
not  he  permitted  to  continue. 

It  is  contended  that  there  is  no  object  In  using  this 
pump  after  a  vacnnm  is  created.  But  it  has  not  been 
shown  that  it  is  not  practicable  to  tie  in  these  wells  in 
such  a  manner  as  to  pump  gas  from  different  wells 
during  different  periods  throughout  the  twenty-four 
hours,  in  order  to  supply  gas  for  peak  load  demands 
and  ai^i^ent  the  supply  from  the  main  line,  thus  pro- 
ducing much  more  nniform  pressure. 

An  order  should  be  made  in  the  Friendship  case, 
therefore,  to  provide  for  the  continuous  operation  of 
this  station. 

As  TO  Chabges  fob  Meter  Installation  at  FmEimsHtP 
It  is  alleged  in  the  complaint  of  the  village  of  Friend- 
ship that  every  new  customer  is  required  to  pay  the 
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Stun  of  ten  dollan  and  twenty  cents  before  a  meter  is 
installed,  and  that  when  the  meter  is  removed  one 
dollar  of  that  amount  is  retained  by  the  company,  and 
the  balance  repaid,  but  without  interest.  This  prac- 
tice is  admitted  by  the  answer. 

This  company  has  no  right  to  make  a  charge  of 
one  dollar  for  the  installation  of  a  meter,  if  for  no 
other  reason  than  because  it  has  filed  no  tariff  provid- 
ing for  such  charge.  Without  discussing  the  pro- 
priety of  such  charge,  if  the  company  attempted  to  file 
a  tariff  including  it,  it  is  sufficient  for  the  present  to 
hold  that  the  company  is  not  entitled  thereto. 

Under  section  63  of  the  Transportation  Corpora- 
tions Law,  a  company  has  a  right  to  exact  a  deposit 
from  a  proposed  customer  of  an  amount  sufficient  rea- 
sonably to  cover  gas  consumption  for  two  calendar 
months  whidi  sum,  however,  must  be  returned  with 
legal  interest  when  the  customer  ceases  to  be  supplied 
with  gas. 

No  rent  can  be  charged  for  the  meter.  Transp. 
Corp.  Law,  §  66.  Under  section  62  a  deposit  may  be 
required  to  secure  the  payment  of  the  cost  of  the  por- 
tion of  the  service  pipe  required  by  law  to  be  paid 
for  by  the  applicant  for  service. 

The  practice  of  the  company  in  making  any  other 
chaises  in  this  connection  should  be  prevented  by 
the  order  to  be  entered  herein. 

As  TO  Complaints  Abodt  Pbessube 
It  is  not  necessary  further  to  consider  this  question 
in  this  particular  case.  The  general  order  above 
referred  to  in  cose  No.  7672,  supra,  covers  the  subject 
and  provides  in  its  sixth  paragraph:  "  The  standard 
pressure  to  be  maintained  in  the  service  pipes  of  all 
consumers  shall  be  at  least  four  ounces  per  square 
inch,  and  eacib  such  utility  shall  maintain  such  pres- 
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sure  is  its  distribating  systems  ae  will  enable  it« 
patrons  to  seeore  adequate  servioe  when  the  gas  is 
consnmed  in  proper  and  efficient  appliances  and  not 
in  violation  of  any  of  the  provisions  of  this  order." 

From  the  foregoing  it  appears  that  the  orders  to  be 
ontered  in  these  proceedings  should  each  of  them 
provide : 

1.  That  the  first  block  at  which  natural  gas  shall 
be  supplied  at  the  rate  of  fifty-two  cents  per  1,000 
cubic  feet,  with  a  discount  of  two  cents  for  prompt 
paymrait,  shall  be  increased  from  5,000  cubic  feet  to 
10,000  cubic  feet  per  month. 

2.  The  company  should  be  directed  to  install  suit- 
able measurii^  devices  for  the  purpose  of  detecting 
any  unusual  or  unnecessary  leaks  in  its  transmission 
line,  and  upon  such  detection  proceed  to  the  preven- 
tion thereof. 

The  order  in  the  Friendship  case  should  further 
provide: 

1.  That  the  pumping  station  at  West  Notch  be  oper- 
ated continuously. 

2.  That  the  practice  of  the  company  in  exacting  any 
sum  of  money  from  a  customer  at  the  time  of  the 
installation  of  a  meter,  in  excess  of  the  deposit  per- 
mitted by  section  63  of  the  Transportation  Corpora- 
tions Law,  shall  cease,  and  that  such  deposits  made  in 
compliance  with  that  section  shall  be  repaid  with  legal 
interest  when  a  customer  shall  discontinae  nsing  gas 
supplied  by  the  company. 

All  concur. 
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In  the  Matter  of  the  Complaint  of  Bebidekts  of  thb 
Towns  of  Pendlbton  and  Wheatfibld,  Niagara 
County,  against  Intbbnational  Railway  Company 
as  to  Alleged  Excessive  Passenger  Fare  Between 
North  Tonawanda  and  Hofiman  Station,  and  as  to 
Heating  of  Hoffman  Station  Building  on  Buffalo 
and  Lockport  Brani^ 

Case  No.  7341 

(Public  Serviee  Commission,  Second  District,  Deoonbar  16,  1920) 

Street  nUwaTs  —  fftm  —  diwrlmlnfttioii  —  Pablic  Service  Oom- 
misslana  Law,  8  4S. 

It  iB  ui  anJDst  and  nnreasouable  discrimination  which  offends 
against  the  provision  of  section  49  of  the  Pnblic  Service  Com- 
missions  Iaw,  to  require  passengers  riding  in  two  adjoining 
fare  sones  to  pay  more  for  ttie  through  ride  than  the  enm  of 
the  two  local  zone  tares,  the  lattsr  being  open  to  all  the  world. 
(P.  H.) 

Irvin«^  Commiseioncr,  dissents. 

Otto    Dickow   and   Louis    Bugenhagen,   for   com- 
plainants. 

Cohn,    Chormann    &    Franohot    (by    Edward    E. 
Franohot),  for  respondent. 

Hill,  Chairman This  is  a  complaint  by  residents 

of  the  towns  of  Pendleton  and  Wheatfield,  in  the  - 
county  of  Niagara,  who  patronze  respondent's  rail- 
road from  HoiTman  statioa.  The  grievance  set  forth 
is  that  the  respondent  charges  twenty  cents  for 
transportation  of  a  passenger  from  said  station  to 
the  city  of  North  Tonawanda,  which  they  allege  to 
be  unreasonable,  unjust,  and  discriminatory  because 
the  fare  charged  between  North  Tonawanda  and 
Martinsville  (an  intervening  station  lying  within  the 
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boundaries  of  North  Tonawanda)  is  five  cents;  that 
the  distance  between  Martinsville  station  and  Hoff- 
man station  is  only  one  and  oue-foarth  miles  with 
a  fare  of  five  cents,  the  combination  of  the  two 
being  ten  cents  as  compared  with  twenty  cents  which 
is  being  charged  for  the  through  ride.  It  is  stated 
further  that  the  fare  for  a  local  ride  within  North 
Tonawanda  is  only  five  cents,  incladihg  a  transfer  to 
Martinsville,  and  that  passengers  bound  for  Hof&nan 
station  who  make  use  of  such  a  transfer  are  charged 
twenty  cents  additional  for  the  ride  to  Hoffman,  only 
one  and  one-fourth  miles  farther  on  but  lying  beyond 
the  boundaries  of  North  Tonawanda. 

The  ground  upon  which  respondent  justifies  the 
alleged  discrimination  is  that  the  five^teut  fare,  as 
indicated  in  the  tariff,  is  a  "  special"  rate  between 
Martinsville  and  Gouudry  street.  The  respondent's 
position  is  that  the  so  called  "special  rates,"  listed 
on  page  9  of  the  tariff,  which  include  the  five-cent 
rate  "  applicable  wholly  within  the  corporate  limits 
of  the  two  cities  of  Tonawanda  and  North  Tona- 
wanda," are  so  listed  in  compliance  with  certain  con- 
ditions in  consents  granted  by  the  local  authorities 
of  said  two  cities  for  the  construction,  maintenance, 
and  operation  of  certain  of  the  lines  of  respondent 
which  are  located  wholly  or  partly  upon  public  streets 
within  said  cities ;  but  that  the  Buffalo-Lockport  line, 
over  which  the  fares  referred  to  in  the  complaint 
herein  are  charged,  is  not  located  upon  public  streets 
within  said  two  cities,  but  on  the  contrary  is  con- 
structed wholly  upon  private  right  of  way,  partly 
under  lease  from  a  steam  railroad  company  and 
partly  under  trackage  and  other  rights  granted  by 
such  steam  railroad  company  with  respect  to  a  steam 
railroad  private  right  of  way  between  the  city  of 
Bu£falo  and  the  city  of  Lockport. 
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The  respondent  does  not  deny  that  its  rate  of  fare 
is  lawfully  limited  to  five  cents  in  the  city  of  North 
Tonawanda,  which  inolndes  Martinsville,  but  in  effect 
claims  that  such  lawful  maximum  fare  is  not  available 
to  passengers  who  arc  bound  to  pointB  beyond  such 
fare  limits,  of  which  ride  that  portion  lying  within 
the  city  zone  forms  a  part-  That  is  to  say,  that  while  . 
the  lawful  maximum  for  all  passengers  for  a  ride 
within  the  city  zone,  whidi  extends  to  Martinsville, 
is  five  cents,  and  the  fare  established  by  respondent 
between  Martinsville  and  Hoffman  is  five  cents,  the 
rider  from  a  point  within  the  city  zone  to  Hoffman 
may  properly  be  (diarged  twenty  cents. 

We  are  not  presented  with  the  question  of  the  law- 
fulness or  reasonableness  of  the  five-cent  fare  to  Mar- 
tinsville ;  the  company  is  charging  that  fare  to  all  the 
world,  and  does  not  question  the  binding  force  of  the 
franchise  condition  by  virtue  of  which  it  is  fixed.  The 
qoeation  presei.ted  is  whether  it  is  an  unjust  discrimi- 
nation to  charge  fifteen  cents  for  a  given  ride  to  one 
passenger  and  five  cents  for  the  same  ride  to  another, 
the  only  difference  in  conditions  being  that  the  one  is 
a  throngh  and  the  other  a  local  passenger. 

It  seems  to  be  settled  that  the  passenger  may  take 
advantage  of  whatever  local  fares  are  in  force.  Kurtz 
V.  Penn.  Co.,  16  I.  C.  C.  Bep.  410;  Lodffe  v.  U.  T.  Co., 
2  P.  S.  C.  N.  Y.  2d  Dist.  555. 

While  rates  for  through  Interstate  service  have  in 
some  instances  been  fixed  by  federal  authority  which 
were  greater  than  the  sum  of  the  locals  fixed  by  state 
authority,  we  find  no  authority  which  would  support 
this  Commission  in  sustaining  a  through  rate  in  excess 
of  the  sum  of  the  locals  lawfully  established  within 
this  State.  This  same  question  is  involved  in  numer- 
ous traffic  arrangements  throughout  the  State  where- 
under    interurban    roads    enter   cities    within    whose 
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boundarieB  a  maxiinum  fare  is  fixed  by  conditiona 
imposed  by  the  city  authorities,  and  the  queation  arises 
whether  fares  in  excess  of  that  limited  on  the  city 
hnes  may  he  lawfully  charged  passengers  entering 
from  outside  the  city  boundaries.  If  sudi  discrimina- 
tion is  allowed,  we  tiien  have  establiahed  two  different 
rates  of  fare  for  the  same  ride.  We  have  also  estab- 
lished the  proposition  that  the  fare  on  the  through  car 
within  the  city  boundaries  is  subject  to  a  different 
regulation,  and  may  be  imposed  by  a  different  author- 
ity than  is  applicable  to  the  local  ride.  Without  refer- 
ence to  the  statute  regulating  charges  for  long  and 
short  hauls,  this  would  seem  to  be  a  discrimiuatiou 
which  offends  against  the  provision  of  section  49  of 
the  Public  Service  Commissions  Law,  which  prohibits 
"  unjust  discriminations  and  preferences."  It  is  not 
apparent  that  the  discrimination  in  the  chai^  to  the 
two  classes  of  passengers  is  any  the  less  unjust  because 
one  of  the  local  fares  is  fixed  by  a  franchise  condition 
which  has  been  accepted  by  the  carrier.  The  local 
fare  is  good  for  all  passengers  and  there  is  nothing 
to  prevent  any  passenger  paying  from  point  to  point, 
and  thns  securing  the  advantage  of  the  lower  rate. 
This  being  so,  the  through  passenger  has  no  way  of 
escaping  the  discrimination.  If  it  be  claimed  that  the 
five-cent  fare  within  the  city  is  unreasonably  low,  then 
the  proper  authority  should  be  appealed  to  for  an 
Increase.  No  such  appeal  is  under  consideration  here. 
The  prayer  of  the  applicants  should  be  granted  by 
an  order  directing  the  respondent  to  amend  its  tariff 
in  such  manner  as  to  bring  the  through  rate  com- 
plained of  into  equality  with  the  sum  of  the  local  rates. 

Barhite,  Kellogg,  and  Van  Namee,  Commissioners, 
concur;  Irvine,  Commissioner,  dissents. 
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In  the  Matter  of  the  Complaint  of  the  Town  Boabd  of 
THE  Town  of  Nobth  Obbenbubh,  Bbnssblabb 
CoTTMTT',  and  a  Nmuber  of  the  Patrons  of  the  Tbot 
AND  New  England  Bailway  Comfant,  against  Tbot 
AND  New  England  Railway  Company;  as  to  IncreaBO 
in  Its  Passenger  Fares  Proposed  by  Tariff  Piled  to 
Become  Effective  December  20,  1920.  Suspension 
Order 

Case  No.  7968 

{Pnblie  Service  Commindon,  Second  District,  Jmiury  18,  1921) 

Electric  nflmya  —  fuw — nuoiuiUs  retim. 

Tariff  pnmding  for  increased  farce  made  operatiTa  where 
it  appears  that  the  increases  are  reasonable  and  that  additional 
rerennes  are  neoeeaarr  in  otdet  to  produce  oporatinff  azpaues 
and  taxes. 

John  E.  MaoLean  and  H.  T.  Newcomb,  for  the 
Troy  and  New  England  Railway  Company. 

Frederick  C.  Pilley,  for  the  town  of  Nortii  Green- 
bosh. 

John  P.  McNamee,  for  the  Crystal  Lake  Amuse- 
ment Company,  Incorporated. 

Kblloqg,  ConomisBioDer. —  The  Troy  and  Now  Eng- 
land Railway  Company  owns  and  operates  a  railroad 
from  Albia  in  the  city  of  Troy,  where  it  connects  with 
the  tracks  of  the  United  Traction  Company,  to  AveriU 
Park,  a  distance  of  eight  and  ninety-eix  one-thon- 
sandths  miles.  Its  operations  are  divided  into  three 
zones  la  each  of  which  it  colleote,  pursuant  to  tariff 
effective  June  12,  1919,  the  sum  of  six  cents  per 
passenger.  Round  trip  tickets  between  the  termini, 
Albia  and  AveriU  Park,  are  void  for  twenty  oentt  and 
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between  Albia  and  West  Sand  Lake,  a  distance  of  fonr 
and  eighty-eight  one-hundredths  milee,  for  fifteen 
cents.  School  oommntation  tickets  are  sold  under  cer- 
tain conditions  for  one-half  the  regular  fare.  The 
special  car  rates  are  fonr  dollara  for  one  way  and 
seven  dollars  for  a-  round  trip  between  Albia  and  "West 
Sand  Lake,  or  intermediate  points,  and  five  dollars 
for  one  way  and  eight  dollars  for  a  round  trip 
between  Albia  and  points  east  of  Weei  Sand  Lake. 

These  rates  which  were  somewhat  an  increase  over 
those  previously  prevailing  were  put  in  force  by  a 
tariff  issued  May  12, 1919,  and  effective  June  12, 1919. 
To  this  increase  in  rates  there  was  no  objection. 

On  November  20,  1920,  the  company  issued  a  tariff 
effective  December  20,  1920,  substantially  increaaing 
the  rates  in  effect.  The  single  fare  rate  for  each 
zone  was  increased  from  six  cents  to  eight  cents ;  round 
trip  tickets  between  Albia  and  Averill  Park  were 
increased  to  twenty-seven  cents  and  between  Albia  and 
"West  Sand  Lake  to  twenty  cents.  The  rates  for 
school  commutation  tickets  were  increased  in  the  same 
proportion. 

The  special  car  rates  were  increased  between  Albia 
and  "West  Sand  Lake  and  intermediate  points  to  eight 
dollars  one  way  and  sixteen  dollars  for  the  round  trip, 
and  between  and  points  east  of  "West  Sand  Lake  to 
ten  dollars  one  way  and  twenty  dollars  for  the  round 
trip.  Roughly  spewing,  the  charge  for  passengers 
was  increased  one-third  and  the  special  car  rates  were 
doubled.  Complaint  against  this  tariff  was  filed  by 
the  town  board  of  the  town  of  North  Greenbush,  which 
the  railroad  traverses,  and  by  a  number  of  patrons 
of  the  railway  company.  This  Commission  suspended 
the  operation  of  said  tariff  and  entersd  upon  a  hear- 
ing to  determine  the  reasonableness  of  the  proposed 
intseaaed  Gorges. 
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The  line  in  qneetion  mna  easterly  from  the  city 
of  Troy  throngh  a  Bpareely  settled  country  to  Averill 
Park.  In  the  three  summer  months  there  is  oon- 
eriderable  travel  to  and  from  resorts  along  the  way, 
and  during  these  months  from  43  to  49  per  cent  of  the 
entire  travel  of  the  year  is  carried  according  to  the 
experience  of  the  past  six  years. 

During  this  summer  seaeon  from  Decoration  Day 
until  after  Labor  Day  a  thirty  minute  service  is  main- 
tained which  is  augmented  to  a  twenty  minute  service 
on  Saturday  afternoons,  Sundays  and  holidays.  Dur- 
ing the  remainder  of  the  year  an  hourly  service  only 
ia  maintained.  It  requires  the  operation  of  three  cars 
to  supply  the  twenty  minute  service ;  two  cars  to  carry 
on  the  half  honrly  service,  and  one  car  to  maintain 
the  hourly  service.  There  is  no  incorporated  village 
after  leaving  the  city  of  Troy.  There  are  two  settle- 
ments in  the  town  of  Sand  Lake,  Averill  Fai^,  the 
easterly  terminus  of  the  road,  and  West  Sand  Lake, 
somewhat  to  the  west,  which  are  stated  to  have  a 
population  of  about  500  each.  The  entire  popula- 
tion of  the  town  of  Sand  Lake  was  shown  by  the  last 
state  census  to  be  2,140;  the  total  population  of  the 
town  of  North  Greenbuah,  which  is  traversed  enroute 
by  this  line,  and  from  whidi  the  official  complaint  here 
comes,  was  1,383. 

The  brief  of  the  complainant  suggests  that  there  is 
an  inadequacy  of  service.  There  is  nothing  however 
in  the  evidence  to  indicate  thia.  On  the  contrary,  tak- 
ing into  consideration  the  sparsely  settled  country 
and  the  amount  of  patronage  available  for  this  line, 
it  ie  quite  apparent  that  any  increase  in  service  would 
result  in  an  increase  in  cost  without  a  corresponding 
increase  in  revenue  and  would  have  a  tendency  to 
increase  rather  than  decrease  the  fare  proper  to  be 
X>aid  in  order  to  yield  an  adequate  return. 
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Evidence  was  submitted  by  the  company  and  stands 
unchallenged  in  the  record,  Bhowing  the  operations  of 
the  year  1920,  which  operations  were  conducted  under 
the  rates  of  fare  now  in  force.  This  is  the  actual 
experience  of  the  company  for  that  year,  with  the 
exception  of  the  last  eleven  day?  of  December,  which 
were  estimated  on  the  basis  of  the  preceding  year, 
the  records  of  the  actual  experience  of  these  few  days 
not  being  available  at  the  time  of  the  hearing: 

Passenger  revenue  $37,431  76 

Special  car  revenue 1,728  00 

Mail  revenue   312  21 

Express  revenue  19  40 

Total  revenue  from  transportation $39,491  37 

Other  operating  revenues  109  33 

Total  railway  operating  revenues $39,600  70 

Operating  expenses 44,172  53 

Leaving  an  operating  deficit  of $4,571  83 

To  which  add  taxes 1,500  DO 

Leaving  a  deficit  in  income  of $6,071  83 


For  the  year  1919  preceding  the  d^icit  from  opera- 
tion, after  payment  of  taxes  was  $710.11.  No  dividends 
have  been  paid  by  the  company  and  the  entire  impair- 
ment  of  capital  up  to  date  amounts  to  $32,030.83. 

It  is  very  apparent  from  the  most  superficial  exami- 
nation that  this  company  is  in  need  of  substantial 
added  revenues  if  it  is  to  continue  to  operate.  This 
need  is  so  apparent  that  it  is  not  necessary  to  examine 
with  very  great  nicety  the  exact  amount  of  revenue 
needed  to  produce  an  adequate  return. 

Let  us,  as  a  preliminary  study,  consider  the  effect 
of  granting  the  inorean  of  rsvenne  requested  and 
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ascertain  'wJiat  the  effect  will  be  upon  the  probable 
income  of  the  company. 

If  the  increased  rates  are  to  be  collected  there  will 
be  an  addition  to  the  charge  to  the  ordinary  passengers 
traveling  one  way,  or  on  a  round  trip  ticket,  to  the 
commutaticm  ticket  holders,  and  to  those  traveling 
on  return  trip  tickets,  of  one-third,  and  the  charge 
for  special  cars  will  be  doubled  Even  if  the  company 
should  obtain  the  foil  theoretical  increase  and  there 
should  be  no  diminution  whatever  in  loss  of  travel 
on  acconnt  of  the  increased  rates,  which  is  hardly  con- 
ceivable, there  would  result  from  operation  for  a  year, 
nnder  the  proposed  new  rates,  upon  the  basis  of  1920: 

Passenger  revenue  $49,809 

Special  oar  revenue 3,456 

Mail  revenue 312 

Express  revenue  20 

Other  operating  revenues  109 

$53,706 


The  operating  expenses  prodncing  this  revenue  were 
$44,172.  This  amount,  however,  contains,  subsequent 
to  July  first,  wages  of  motormen  and  conductors  at 
the  rate  of  sixty  cents  per  hour.  This  rate  is  in  force 
under  an  agreement  made  on  July  30, 1920,  retroactive 
to  July  1,  1920,  which  provided  that  it  is  to  continue 
until  November  1,  1920,  and  continues  as  follows: 
'*  with  the  understanding  that  said  rates  of  wages  are 
to  continue  nntil  Jime  20, 1921,  provided  that  company 
is  granted  permission  to  chaise  increased  rates  on  or 
before  November  1,  1920." 

No  permission  was  given  to  increase  the  rates  prior 
to  November  1,  1920.  No  application  therefor  was 
made  by  the  company,  and  no  tariff  was  filed  indicate 
ing  such  increase  in  rate  until  the  tariff  filed  Novem- 
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ber  20,  1920,  effective  December  20,  1920,  which  Ib 
under  suspension.  JnS't  what  the  effect  of  the  present 
sitnation  is  npon  the  agreement  is  not  entirely  clear, 
bnt  it  appears  that  the  increased  rate  of  wages  has 
been  paid  notwithatanding  the  failure  to  procure  an 
increase  of  fare  prior  to  November  1,  1920. 

It  might  be  urged  where  a  railroad  company  asks 
for  an  increase  of  fare  and  part  of  their  contemplated 
operating  expense  is  based  upon  an  increase  in  wages 
dependent  npon  said  increase  of  fare,  that  the  burden 
of  proof  to  show  the  reasonableness  of  the  increase 
demanded,  imposed  upon  the  company  by  statute, 
could  only  be  met  by  showing  the  reasonableness  of  the 
increase  of  the  weige  which  in  turn  is  dependent  upon 
the  increase  in  fare.  It  is  not  necessary  to  determine 
this  question  in  this  case,  and  without  determining 
that  question  we  may  deduct  the  added  cost  of  these 
increased  wages  paid  on  this  conditional  agreement 
and  continue  with  the  computation. 

In  1919  the  total  number  of  hours  for  which  the 
motormen  and  conductors  were  paid  was  20,201.  A 
somewhat  similar  experience  will  be  experienced  in 
J  920  as  shown  by  the  evidence.  During  ten  months 
in  which  the  actual  experience  is  given,  this  class  of 
employees  were  paid  for  19,516  hours.  The  total  num- 
ber of  hours  served  since  the  additional  increase  in 
wages  became  effective  July  1,  1920,  would  be  indi- 
cated as  not  in  excess  of  13,000,  for  which  the  increase 
of  lifteen  cents  an  hour  would  have  cost  the  company 
$1,950  or,  say,  in  round  figures,  about  $2,000.  Taking 
this  out  of  the  operating  expenses  and  deducting  the 
balance  of  $42,172  would  leave  an  indicated  gross 
income  of  $11,534.  Deducting  the  taxes  of  $1,500 
would  leave  a  probable  sum  for  return  on  invested 
capital  of  $10,034.  This  is  a  return  at  8  per  oent  on 
about  $125,000, 
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The  Hue  of  thia  company  consists  of  eight  and 
ninety-six  one-thousandths  miles  of  main  track,  of 
which  seven  and  nine  thousand  nine  hundred  and 
five  ten-thousandths  is  private  right  of  way.  Its 
tamouts  and  sidings  are  one  and  fire  one-hun- 
dredths  miles  in  length.  The  income  indicated  does 
not  allow  for  the  increase  in  wages  under  the  condi- 
tional agreement  described  and  moreover  it  does 
assume  that  the  company  will  obtain  the  full  benefit 
of  the  increased  rate  of  fare  and  that  there  will  be  no 
dimination  of  travel  on  that  account.  Experience  has 
shown,  and  evidence  of  the  company  here  indicates, 
that  no  such  result  will  be  obtained  at  least  for  some 
time  to  come  and  the  theoretical  income  is  undoubtedly 
much  in  excess  of  that  which  will  be  the  actual 
experience  of  the  company. 

Bat,  taking  the  possible  increase  at  its  highest,  it 
stands  beyond  question  tiat  a  road  of  this  length  and 
of  this  character  must  he  worth  more  than  $15,000  a 
mile.  Its  funded  debt  outstanding  is  $160,000.  Its 
capital  stock  is  $180,000.  The  book  value  of  its  road 
and  equipment,  as  shown  in  the  1919  report,  is 
$386,636.  The  diarge  for  a  ride  over  the  entire  road, 
assuming  that  the  passenger  pays  for  each  zone 
separately,  under  the  proposed  rate,  is  twenty-four 
cents,  or  slightly  less  than  three  cents  a  mile.  If  round 
trip  tickets  are  purdiased,  and  undoubtedly  much  of 
the  travel  is  upon  round  trip  tickets,  the  cost  will  be 
less  than  two  and  one-half  cents  a  mile.  These  rates 
are  not  high  under  present  day  conditions  as  compared 
with  the  charges  on  other  lines. 

Prom  the  foregoing  it  would  seem  that  further 
detailed  examination  of  the  evidence  is  entirely 
unnecessary  and  that  the  rates  requested  are 
altogether  reasonable. 


AUc 
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In  the  Matter  of  the  Petition  of  Aghillb  Pbbbetta, 
under  Chapter  667,  Laws  of  1915,  for  a  Certificate  of 
Public  Convenience  and  Necessity  for  the  Operation 
of  a  Stage  Route  by  Auto  Buses  in  the  City  of 
TJtica  {it  Being  Proposed  that  the  Route  Shall  Also 
be  Operated  Between  Utica  and  the  Incorporated 
Village  of  Clayville,  Oneida  County).  Petition  of 
John  Morrk  of  Chadwieks,  Oneida  County,  as  to 
Annulment  of  Said  Certificate 

Case  No.  6886 

(Pnblie  Service  CommiHsion,  Second  Distriot,  Jannsrr  25,  1921) 

Antomobile   stage  Unas  —  petitton  for  unnlmeat  of  certificatfl 
denied. 

Upon  petition  for  annulment  of  certificate  of  pnblie  conveni- 
ence and  necessity,  tbe  petitioner  failed  to  sustain  his  conten- 
tion that  the  respondent  was  not  operating  his  automobile  stage 
line  under  his  eertiflcate.    The  petition  was,  therefore,  denied. 

John  P.  Buckley  and  Edward  P.  Jordan,  for  John 
Morris. 

Nidiolas  C.  Powers,  for  respondent. 

Van  Namee,  Commissioner. —  Achille  Perretta  and 
Joseph  Thomas,  both  residents  of  the  city  of  ITtica, 
applied  to  this  Commission  for  certificates  of  con- 
venience and  necessity  for  the  operation  of  a  stage 
route  by  auto  buses  In  the  city  of  Utica,  the  route 
proposed  running  from  the  city  of  Utica  to  the  village 
of  Clayville,  Oneida  county,  a  distance  of  about  twelve 
miles.  Both  had  obtained  consents  from  the  city  of 
Utica.  No  other  consent  was  needed  from  any  village 
or  town  along  the  proposed  rout*!. 
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A  hearing  was  had  before  Commissioner  Irvine  at 
Utica  on  the  26th  day  of  May,  1919,  and  by  an  order 
of  the  Commission  made  Jnly  3,  1919,  both  parties 
were  given  certificates  to  operate  over  this  route.  The 
route  apparently  was  a  profitable  one  as  a  number  of 
other  persons,  including  the  petitioner  in  this  action, 
John  Morris,  operated  so-called  taxieab  service 
between  the  two  points.  Thomas  and  Perretta 
attoupted  to  stop  the  operation  of  these  taxicabs 
claiming  that  they  had  the  exclusive  right  to  the  route 
on  account  of  the  certificates  from  tiie  Commission. 

An  injunction  against  Morris  was  procured,  bat  the 
injunction  was  vacated  by  Mr.  Justice  Emerson  on 
the  ground  that  his  service  was  only  a  taxieab  service 
and  not  an  auto  bus  service.  Complaint  was  then  made 
to  the  Public  Service  Commission  and  an  order  was 
issued  by  this  Commission  to  show  cause  why  an 
injunction  should  not  he  granted  restraining  Morris 
from  competing  in  the  passenger  carrying  business. 
Before  the  retnm  date  of  this  show  cause  order 
Achille  Perretta  secured  from  the  coimty  judge  of 
Oneida  county  an  ex  parte  injunction  against  Morris 
restrainii^  him  from  operating  along  this  route  and 
this  injunction  still  remains  in  force.  Other  legal 
moves  were  made  by  all  the  parties  including  an 
action  in  Supreme  Court  by  Thomas  to  procure  a 
judgment  restraining  Morris  from  operating  an  auto 
bus  line  over  this  route.  This  case  was  dismissed  by 
Mr.  Justice  Emerson  in  December,  1920,  in  a  memo- 
randum saying  that  Thomas  had  no  exclusive  franchise 
over  such  route. 

In  the  meantime,  on  the  &th  day  of  October,  1920, 
Morris  filed  a  petition  which  brings  this  matter  again 
before  the  Commission.  He  alleges  in  his  petition  that 
Perretta  had  sold  out  his  bus  line  to  his  competitor, 
Joseph  Thomas,  and  is  now  working  for  him  driving 
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his  auto  buses,  and  upon  information  and  belief 
alleges  that  said  Morris  did  not  claim  to  operate  an 
anto  bus  route  or  to  advertise  himself  as  so  doing. 
Perretta's  answer  was  a  general  denial,  except  admis- 
sion  of  the  issuance  of  the  original  certificate  to  him  by 
the  Commission  on  July  3, 1919,  and  other  allegations 
unimportant  in  the  present  controverey. 

A  hearing  was  had  before  Commiasioner  Van  Name? 
in  the  city  of  Utica  on  the  12th  day  of  January,  1921, 
at  which  hearing  John  F,  Butiley  and  Edward  P. 
Jordan  of  Utica  appeared  for  Morris,  the  petitioner, 
and  Nicholas  C.  Powers  of  Utica  appeared  as  attorney 
for  the  respondent,  Achille  Perretta.  Much  evidence 
was  introduced  on  both  sides.  Several  witnesses  for 
the  petitioner  gave  testimony  tending  to  show  that 
Perretta  had  driven  a  bus  or  buses  at  various  times 
belonging  to  Joseph  Thomas  over  this  route.  Evidence 
was  also  introduced  tending  to  show  that  Thomas  ran 
his  auto  bus  line  under  the  name  of  Joseph  Thomas 
Company  and  that  the  body  of  his  cheeks  was  made 
out  by  Perretta  personally  although  signed  by  Thomas. 
Against  this  evidence  Thomas  himself  swore  that  he 
proposed  to  organize  a  company  at  one  time  in  the 
spring  when  he  opened  his  account  in  the  bank  on 
which  the  check  was  drawn,  that  excepting  his  own 
name  he  could  not  write,  and  that  Perretta  filled  out 
the  body  of  his  checks  for  him  and  did  clerical  work, 
in  return  for  which  he  allowed  Perretta  to  keep  his 
auto  bus  in  his  (Thomas')  garage  and  to  borrow  one 
of  Thomas'  buses  whenever  his  own  bus  was  laid  up 
temporarily  for  repairs  or  other  cause.  Joseph 
Thomas  swore  that  Perretta  was  not  in  his  employ 
and  that  there  was  no  partnership  existing  between 
than.  They  had  an  agreement  as  to  runs  so  that  one 
would  not  conflict  with  the  other.  Perretta  himself 
swore  that  he  operated  the  bus  line  under  his  certificate 
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but  that  he  hired  chauffeurs  to  drive  for  him;  that  he 
condnoted  his  own  business  separate  and  distinct  from 
Thomas,  and  paid  his  own  repair  bills,  etc.;  that  he 
himself  worked  at  times  for  Thomas  in  breaking  in 
new  auto  buses  as  he  was  an  experienced  chauffeur. 
In  the  opinion  of  the  sitting  commissioner  the  con- 
tention of  the  petitioner  that  Achille  Ferretta  was  not 
operating  his  auto  bus  line  under  his  certificate  is  not 
sustained,  and  it  is,  therefore,  recommended  that  au 
order  be  entered  denying  the  petition  for  the  annul- 
ment of  hia  certificate. 

All  concur. 


In  the  Matter  of  the  Appeal  of  Jttlia  D.  Pratt  from 
the  Action  of  the  Board  of  Education  of  the  City  of 
Buffalo  in  Dismissing  Her  as  a  Teacher  in  the 
Schools  of  Said  City 

Case  No.  650 

(Education  Department,  January  17,  1921) 

Teacben  —  aflUUtion  with  »b  orguilzatloii  advocatfng  destruction 
of  the  connniMit  by  fraea  or  violence,  anffldeiit  caim  for 


Appellant  was  dismissed  from  her  position  as  teacher  in  the 
pnblie  sehools  of  the  city  of  Buffalo  and  her  contract  canceled, 
after  a  hearing,  by  the  board  of  education.  The  appellant  was 
charged  with  having  applied  for  memberahip  in  the  Communist 
Party  of  America  and  haring  actively  engaged  in  its  work.  It 
was  further  alleged  in  the  charges  that  the  Communist  Party 
of  AtDorica  advocates  the  destruction  of  the  state  and  organized 
govtonment  by  force  and  violence  and  by  other  than  peaceful 
agitation  and  political  means;  that  only  thoae  persons  who 
aecept  the  principles  and  tactics  of  said  party  and  who  partici- 
pate actively  in  its  wo^  are  eligible  for  membra«hip. 
6 
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Beld,  that  a  teacher  jn  the  public  schools  is  a  member  of  s 
State  Byston  and  a  servant  of  the  people  of  the  State,  and  her 
direct  or  indirect  participation  in  the  activities  of  any  organza- 
tion  which  seeks  by  force  or  violence  or  any  other  unlawful 
means  to  overturn  the  government  forfeits  her  light  of  tenure 
in  htr  position.     (P.  73.) 

DeSilver  Drew,  for  appellant. 

William     S.     Bann,     corporation     connsel,     for 
respondent. 

Gilbert,  Acting  Commissioner. —  The  appellant, 
Julia  D.  Pratt,  is  a  qualified  and  duly  licensed  teacher, 
and  prior  to  her  dismissal  in  April,  1920,  had  been  in 
■  the  employ  of  t!ie  board  of  education  of  the  city  of 
Buffalo  for  a  period  of  seventeen  years.  On  February 
3,  1920,  the  superintendent  of  sdiools  of  the  city  of 
Buffalo  preferred  charges  against  the  appellant, 
alleg:ing  that  she  had,  "  contrary  to  her  duty  as  a  ■ 
teacher  in  the  public  schools  and  in  violation  of  the 
Penal  Law  of  the  state,  •  •  •  applied  for  member- 
ship in  the  Communist  Party  of  America;  that  there- 
after she  was  admitted  into  membership  in  said  party, 
and  voluntarily  attended  its  assemblies  as  a  member 
thereof  and  actively  engaged  in  its  work."  It  was 
further  alleged  in  the  charges  that  the  Communist 
Party  of  America  advocates  "  the  destruction  of  the 
state  and  organized  government  by  force  and  violence 
and  by  other  than  peaceful  agitation  and  political 
means;  that  only  those  persons  who  accept  the  prin- 
ciples and  tactics  of  said  party  and  who  participate 
actively  in  its  work,  are  eligible  to  membership."  It 
was  further  specifically  alleged  in  the  charges  that  the 
appellant  "  by  becoming  a  member  of  said  Commun- 
ist Party  of  America  and  actively  engaging  in  its 
activities  has  violated  her  duty  as  a  teacher  in  the 
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public  schools,  has  rendered  herself  an  unfit  person 
to  inculcate  the  principles  of  patriotism  in  the  minds 
and  hearts  of  her  pupils  and  set  a  good  example 
before  them,  and  is  guilty  of  conduct  unbecoming  a 
teacher  in  the  public  schools." 

The  charges  thus  presented  were  duly  served  upon 
the  appellant  and  hearings  were  held  before  the  board 
of  education  at  which  testimony  was  taken.  Two 
adjoumments  were  had  for  the  convenience  of  the 
attorney  for  the  appellant,  and  at  the  final  hearing  held 
on  March  16, 1920,  the  attorney  who  was  to  appear  in 
behalf  of  the  appellajit  notified  the  president  of  the 
board  that  it  would  be  impossible  for  him  to  attend 
and  suggested  that  the  case  proceed  in  his  absence,  the 
appellant  herself  being  permitted  to  present  testi- 
mony in  defense  and  to  make  such  oral  argument  as 
she  saw  fit.  The  appellant  did  attend  at  the  final 
hearing,  produced  and  examined  witnesses  in  defense 
and  made  oral  argument  in  her  own  behalf.  She  did 
not  herself  testify  as  to  her  membership  in  the  Com- 
munist Party  of  America  and  her  participation  in  the 
activities  thereof.  Ably  prepared  briefs  were  sub- 
mitted to  the  board  of  education  in  behalf  of  the 
appellant. 

In  view  of  aU  of  these  circumstances  it  must  be  held 
that  the  procedure  was  regular  Mid  that  the  appellant 
had  a  fair  opportunity  to  examine  witnesses  and  pre- 
sent evidence  in  her  own  behalf.  There  does  not 
appear  to  have  been  any  prejudicial  error  upon  the 
part  of  the  board  in  the  conduct  of  the  proceedings 
justifying  a  setting  aside  of  the  board's  determina- 
tion. The  appeal  may,  therefore,  be  disposed  of  on 
its  merits,  in  accordance  with  the  law  and  the  facts. 

After  due  consideration  the  hoard  of  education  ren- 
dered its  decision  on  April  19, 1920,  and  dismissed  the 
appellant  from  her  position  as  teacher  in  the  public 
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schools  of  the  city  of  Buffalo  and  directed  that  her 
contract  be  canceled.  In  making  its  determination 
the  board  stated  as  follows: 

"  The  evidence  shows  that  Jnlia  D.  Pratt  was  a 
member  of  the  Communist  party ;  that  she  spoke  at  an 
open  air  meeting  of  said  party;  that  she  associated 
at  the  headquarters  of  said  party  and  elsewhere  with 
its  members;  that  she  was  a  member  of  said  party 
for  some  months;  that  she  resigned  from  said  party 
and  had  her  name  expunged  from  the  party's  records 
and  her  application  card  destroyed  on  November  ^th 
only  after  she  was  publicly  accused  of  being  a  member 
of  said  party;  that  she  frankly  stated  on  said  occasion 
that  she  wished  to  withdraw  because  she  was  in 
danger  of  losing  her  position  in  the  schools  by  reason 
of  her  membership  in  the  Communist  party. 

"  A  school  teacher  who  draws  her  pay  from  a 
municipality  —  a  component  part  of  a  state  —  which 
is  in  tarn  a  part  of  the  National  Qoyemment  shoulrl 
be  one  hundred  per  cent  loyal  to  the  government  which 
protects  her  and  gives  her  a  livelihood. 

"  The  Communist  party,  as  the  evidence  shows, 
seeks  to  overthrow  our  government,  not  by  persuading 
the  minds  of  the  majority,  not  by  the  ballot,  but  by 
force;  by  imposing  the  will  of  a  small  minority  on 
the  people  at  large  by  revolution  —  by  a  dictatorship 
of  a  few  radicals;  it  seeks  by  force  to  destroy  our 
civilization — our  peace  and  security — all  that  the 
vast  majority  of  this  country  holds  dear.  A  teacher 
who  joins  such  a  party,  attends  its  meetings,  asso- 
ciates with  those  who  promulgate  such  doctrines,  who 
publicly  aids  by  her  presence  the  furtherance  of  such 
doctrines,  is  not  a  proper  person  to  teach  in  our 
schools." 

The  appellant  appeals  from  this  determination  of 
the  board  of  education  and  asks  that  it  be  rePersed 
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and  that  she  be  reinstated  as  a  teacher  in  the  public 
schools  of  the  city  of  Buffalo. 

The  misconduct  charged  against  the  appellant,  for 
which  she  was  dismissed  from  service,  consists  in 
applying  for  membership  in  the  Communist  Party  of 
America,  affiliating  herself  with  that  party  and  becom- 
ing actively  engaged  in  its  work.  There  is  no  charge 
that  the  appellant  attempted  while  actively  engaged  as 
a  teacher  in  the  schools  of  the  city  to  instruct  the 
pupils-  taught  by  her  in  the  principles  of  the  Com- 
munist party. 

It  has  been  suggested  that  a  teacher  may  not  be 
dismissed  mider  the  statute  where  the  charges  involve 
her  rights  and  duties  &a  a  citizen  and  go  outside  of  her 
duties  as  a  teacher.  It  may  be  accepted  as  a  general 
policy  that  a  teacher  should  not  be  dismissed  from  the 
service  on  account  of  her  political,  religious  and  social 
affiliations  and  activities  outside  of  her  employment. 
If,  however,  a  teacher  becomes  a  member  of  an  organi- 
zation, political  or  otherwise,  which  esists  for  the 
accomplishment  of  an  unlawful  purpose  or  object,  or 
which  advocates  the  use  of  imlawful  means  in  such 
accomplishment,  or  if  she  becomes  allied  with  such 
an  organization  and  is  actively  engaged  in  carrying 
out  its  program,  she  should  not  be  continued  in  the 
public  schools.  The  public  avowal  or  support,  by  a 
teacher,  of  the  principles  advocated  by  such  an  organi- 
zation would  show  such  a  mental  and  moral  condition 
as  to  make  her  unfit  as  an  instructor  of  the  children 
in  our  public  schools. 

The  doctrines  and  principles  of  the  Communist 
Party  of  America,  as  proclaimed  by  its  constitution 
and  program,  declared  in  effect  for  the  overthrow  by 
force  and  violence  of  our  existing  constitutional 
government.  The  party  is  not  in  this  respect  a  polit- 
ical party,  in  the  sense  that  the  Eepublican,  Demo- 
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cratic  and  Socialist  parties  are  political  parties.  It 
may  be  assumed  that  a  person  who  seeks  membership 
in  such  a  party  and  becomes  actively  affiliated  with  it 
believes  in  such  principles  and  doctrines.  The  active 
support  thereof  and  a  continued  association  with 
those  who  believe  them  might  well  be  regarded  as 
' '  condact  unbecoming  a  teacher  in  the  public  schools. ' ' 
A  teacher  who  advocates  such  principles  and  doctrines 
or  aflRIiatea  with  others  whose  purpose  it  is  to  carry 
them  into  full  operation  ought  not  to  he  continued  in 
the  public  schools  of  the  State. 

The  statute  provides  (Edncation  Law,  §  872,  as 
added  by  Laws  of  1917,  chap.  786),  that  "  Teachers 
who  have  served  their  probationary  period  shall  hold 
their  respective  portions  during  good  behavior  and 
efficient  and  competent  service.'*  If  a  teacher  outside 
of  her  employment  transgresses  the  law  or  performs 
acts  indicating  clearly  that  she  is  not  a  fit  person  to 
teach  the  children  in  the  public  schools,  she  is  guilty 
of  misbehavior  and  upon  a  proper  showing  she  may 
be  removed  from  her  position.  A  teacher  who  is 
guilty  of  such  misconduct  is  not  in  "  good  behavior  " 
and  grounds  exist  for  her  dismissal.  The  statute  must 
be  construed  as  permitting  a  dismissal  for  either  lack 
of  good  behavior  or  lack  of  eflBcient  and  competent 
service. 

It  now  hecomes  essential  to  determine  as  to  whether 
or  not  the  appellant  did  become  a  member  of  the  Com- 
munist Party  of  America  or  whether  she  did  actively 
associate  herself  with  that  party  in  the  advancement 
of  its  principles  and  policies.  There  is  sufficient  evi- 
dence to  show  that  the  appellant  applied  for  member- 
ship in  such  party ;  that  she  paid  the  membership  fee 
required  by  the  constitution  thereof;  that  she  par- 
ticipated in  public  street  meetings  conducted  under 
tiie   auspices   of    such    party;    that   she    frequently 
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attended  meetings  of  the  branch  of  the  party  with 
which  she  was  affiliated  and  took  part  in  the  proceed- 
ings of  SDoh  meetings;  that  she  was  associated  on 
various  occasions  with  officers  and  members  of  the 
several  branches  of  tlie  party  in  the  city  of  Buffalo. 
There  is  evidence  to  show  that  she  expressed  views 
■which  were  in  full  accord  with  the  doctrines  and  prin- 
ciples of  the  party.  There  is  some  conflict  in  the  tes- 
timony as  to  the  extent  of  her  participation  in  tiie 
meetings  which  she  attended.  It  appears  that  on 
November  23,  1919,  a  convention  of  the  Buffalo  local 
of  the  party  was  called  to  consider  the  adoption  of  a 
manifesto,  program  and  constitution,  as  transmitted 
to  such  local  from  the  central  organization.  The  chief 
witnesses  for  the  respondents  swore  positively  that 
the  appellant  was  present  at  snch  meeting  and  that 
she  voted  in  favor  of  the  manifesto  and  program.  The 
appellant  produced  a  witness  who  testified  Wiat  the 
appellant  was  not  present  at  such  meeting.  She  did 
not  herself  testify  as  to  where  she  was  on  the  evening 
that  the  meeting  was  held,  nor  did  she  take  the  stand 
to  deny  her  participation  in  the  several  meetings  of 
the  branch  of  the  party  with  which  she  was  affiliated 
or  that  she  was  a  member  of  such  party. 

Tbc  board  of  education  has  found  that  the  appellant 
was  a  member  of  the  party  and  that  she  associated  at 
the  headquarters  of  the  party  and  elsewhere  with  its 
members.  The  conclusion  reached  as  to  these  facts  by 
the  board  of  education  is  supported  by  the  testimony  of 
witnesses  appearing  before  it  and  the  hoard  is  better 
able  to  judge  as  to  the  truthfulness  of  such  testimony 
than  the  Commissioner  of  Education  can  be  upon  a 
presentation  of  such  testimony  upon  appeal.  The 
board  was  confronted  with  the  witnepses  and  could 
judge  from  their  personal  appearance  on  the  stand  as 
to  the  tmthfalncss  of  their  statements.    Under  such 
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circumstances  the  Commissioner  of  Education  would 
not  be  justified  in  snbstituting  his  opinion  as  to  the 
truthfulness  of  such  testimony  izt  the  place  of  ^at  of 
the  hoard  of  education.  It  must  therefore  be  accepted 
as  proven  that  the  appellant  waa  actually  a  member 
of  the  Communist  Party  of  America  and  that  she 
actively  participated  in  its  affairs. 

The  attitude  of  the  appellant  toward  the  Communist 
Party  of  America  is  quite  clearly  shown  by  her  own 
action  in  seeking  to  withdraw  from  the  party.  The 
witnesses  presented  by  her  in  defense  of  the  charges 
testified  that  on  the  evening  of  the  24th  of  November, 
1919,  the  day  after  the  emergency  convention  was  held 
for  the  adoption  of  the  constitution,  manifesto  and 
program,  the  appellant  appeared  at  a  meeting  of  thQ 
branch  and  stated  her  desire  to  withdraw  from  the 
organization  and  have  her  name  expunged  from  its 
rolls.  The  reason  presented  for  such  withdrawal  was 
that  because  of  newspaper  comment  the  appellant's 
position  was  in  danger,  and  it  was  stated  in  her  behalf 
by  a  member  who  presented  her  request  that  in  order 
that  she  might  not  lose  her  means  of  living  she  wanted 
to  withdraw  from  the  party.  The  appellant  did  not 
at  the  time  disavow  the  doctrines  and  principles  of 
the  party,  nor  did  she  at  any  time  state,  either  at  the 
meeting  where  she  expressed  her  desire  to  withdraw 
from  the  party  or  at  the  hearing  held  before  the  board 
of  education,  that  she  withdrew  from  the  party 
because  of  her  lack  of  belief  in  or  unwillingness  to 
support  such  doctrines  and  principles.  So  far  as  the 
record  shows,  she  still  continued  in  her  adherence  to 
the  party  and  still  continued  a  believer  in  the  meth- 
ods advocated  by  su(^  party  in  attaining  its  pur- 
pose. Her  attempt  to  dissever  her  connection  with 
the  party  in  this  manner  does  not  relieve  her  of  her 
ntability  to  the  board  of  education  for  her  con- 
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dact  in  seeking  to  affiliate  herself  with  snch  an 
organization. 

It  must  be  assumed  that  the  appellant  vas  fully 
aware  of  the  evil  effect  of  a  consummation  of  the  poli- 
cies of  the  Communist  Party  with  which  she  sought 
affiliation.  She  attended  and  actively  partidpated  in 
many  meetings  of  the  party,  and  the  principles 
declared  in  the  program  and  constitution  of  the  party 
must  have  been  under  consideration  and  discussion 
at  such  meetings.  There  id  testimony  in  the  case, 
which  was  apparently  believed  by  the  board  of  educa- 
tion, that  the  appellant  did  participate  in  discussions 
of  the  question  as  to  whether  the  present  time  "  was 
ripe  for  a  revolution,"  and  that  there  should  be  an 
organization  of  "all  the  anions  and  other  radical 
organizations  into  one  party  and  then  at  the  oppor- 
tune time  overturn  the  government." 

Having  knowledge  of  the  nefarious  purposes  for 
which  the  party  was  organized,  she  conld  not  properly 
seek  membership  in  such  party  and  retain  her  posi- 
tion in  the  public  schools.  A  teacher  in  the  public 
schools  is  a  member  of  a  State  system  and  a  servant 
of  the  people  of  the  State.  A  teacher  cannot  properly 
perform  the  duties  of  her  position  and  give  espres- 
sion,  either  verbally  or  by  affiliation  with  any  political 
or  other  organization,  to  her  belief  that  our  present 
government  should  be  overthrown  by  revolution  or  by 
force  and  violence  through  direct  action  of  any  group 
or  class.  The  teacher  owes  allegiance  to  the  state, 
and  school  authorities  are  required  to  insist  upon 
absolute  loyalty  of  the  teachers  to  the  government  of 
the  State.  A  teacher  by  direct  or  indirect  participa- 
tion in  the  activities  of  any  organization,  political  or 
otherwise,  which  seeks  by  force  or  violence  or  any 
other  milawful  means  to  overturn  the  government, 
forfeits  her  rig^t  of  tenure  in  her  positioii. 
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It  being  established  that  the  appellant  did  seek 
admission  as  a  member  of  the  Commnuifrt  Party  of 
America,  and  after  making  application  for  sach  pur- 
pose participated  actively  in  its  wo^  she  mast  be 
deemed  to  have  accepted  the  principles  and  policies  of 
such  party,  and  on  this  account  the  board  of  edacation 
was  justified  in  dismissing  her  from  the  service.  The 
determination  of  the  board  of  education  of  the  city 
school  district  of  Buffalo  in  this  case  is  confirmed  and 
the  dismissal  of  the  appellant  from  her  position  and 
the  cancelation  of  her  contract  by  the  board  of  edaca- 
tion of  such  district  must  be  sustained. 


The  appeal  is  dismissed. 


In  the  Matter  of  the  Appeal  of  Chattncbt  P.  Wiujaus 
from  Certain  School  Tax  Assessments  in  Districts 
No.  1  of  the  Town  of  Ohio  and  No.  4  of  the  Town  of 
Salisbury,  Herkimer  County 

Case  No.  651 

{Education  Department,  Jfututuey  28,  1921) 

SchcKft  dlftrictf  —  ■■Eeagment  ud  tax  stricken  ttam  lift 

W.  L.  L.  Peltz,  for  appellant. 

QiLBEBT,  Acting  Commissioner. —  The  appellant, 
who  resides  in  the  city  of  Albany,  is  the  owner  of 
an  undivided  interest  in  certain  lands  comprising  a 
portion  of  great  lot  85  and  of  great  lot  86  of  Jersey- 
field  patent  in  the  town  of  Salisbury,  Herkimer  county. 
For  many  years  this  property  was  assessed  for  school 
purposes  in  district  No.  1  of  the  town  of  Ohio,  begin- 
ning with  the  year  1916,    It  has  also  been  assessed 
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recently  in  district  No.  4  of  the  town  of  Salisbury.  It 
therefore  appears  that  at  the  present  time  there  is 
a  double  assessment  of  this  property  in  the  school 
districts  mentioned. 

The  appellant  alleges  that  believing  said  lands  were 
properly  assessed  in  district  No.  4  of  the  town  of 
Salisbury,  he  has  paid  school  taxes  in  said  district 
from  and  including  the  year  1916.  Recently  he  has 
been  informed  of  an  order  that  was  made  by  School 
Commiasioner  Daniel  M.  Boynton  on  November  4, 
1908,  dissolving  district  No.  6  of  the  town  of  Ohio  and 
annexing  a  portion  of  its  territory  to  district  No.  1 
and  the  r^nainder  thereof  to  district  No.  5  of  said 
town.  Under  this  order  it  would  appear  that  the  said 
great  lots  85  and  86,  together  with  great  lots  83,  84 
and  a  portion  of  73,  were  transferred  to  the  said 
district  No.  1  of  the  town  of  Ohio.  The  appellant, 
therefore,  has  brought  this  appeal  for  the  purpose  of 
determining  the  question  of  the  location  of  his  prop- 
erty with  respect  to  the  two  districts  mentioned  and 
the  legality  of  the  assessment  of  the  property  in  such 
districts. 

A  copy  of  the  petition  has  been  served  upon  the 
trustees  of  the  respective  districts  as  well  as  upon  the 
district  superintendents  within  whose  supervisory 
districts  the  school  districts  in  question  are  located. 
No  answer  has  been  filed. 

The  order  of  School  Commissioner  Boynton  above 
referred  to  is  the  only  tangible  documentary  evidence 
as  to  the  location  of  the  boundary  of  district  No.  1, 
Ohio.  His  order  was  duly  filed  in  the  town  clerk's 
oflSce  of  the  town  of  Ohio  cm  November  14,  1908,  and 
there  remains  a  matter  of  record.  From  this  order  it 
clearly  appears  that  the  appellant's  property  is 
located  in  district  No.  1  of  the  town  of  Ohio.  The 
confusion  in  district  boundaries  hiis  probably  arisen 
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beoanse  of  the  fact  that  property  lying  within  the 
town  of  Saliebury  has  been  annexed  to  a  school  district 
in  the  town  of  Ohio.  Such  district  is,  therefore,  a 
joint  district  but  takes  the  name  of  the  town  in  which 
the  schoolhoase  is  located.  The  trastee  of  district 
No.  4  of  the  town  of  Salisbury  had  not  the  right  to 
assese  the  appellant's  property  since  snch  property 
did  not  lie  within  his  district.  The  tax  levied  upon  the 
appellant's  property  in  district  No.  4,  Salisbury,  is, 
therefore,  invalid.  If  the  tas  list  of  the  present  school 
year  is  still  in  the  hands  of  the  district  officers  the 
trustee  of  said  district  will  be  ordered  to  strike  there- 
from the  assessment  and  tax  assessed  and  levied 
against  the  appellant's  said  property  which  is  hereby 
determined  to  be  situated  within  the  boundaries  of 
school  district  No.  1  of  tiie  town  of  OMo. 

The  appeal  is  sustained. 

It  is  hereby  ordered  that  the  assessment  and  taxes 
assessed  and  levied  by  the  trustee  of  district  No.  4 
of  the  town  of  Salisbury,  Herkimer  county,  against 
the  property  of  the  appellant  located  in  great  lots  No. 
85  and  No.  86  of  the  Jerseyfield  patent  be  and  the  same 
are  hereby  declared  invalid. 

It  is  further  ordered  that  the  trustee  of  said  district 
strike  from  the  tax  Hst  or  tax  lists  of  the  district 
remaining  in  the  hands  of  the  district  officers  imy  and 
all  assessments  and  taxes  levied  against  the  said 
property  of  the  appellant 
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In  the  Matter  of  the  Appeal  of  Oeobob  E.  Johnson 
from  the  Refusal  of  District  No.  5  of  the  Town  of 
Ithaca,  Tompkins  County,  to  Provide  Academic 
Instruction  for  His  Daughter 

Case  No.  652 

(Eda«&tion  Department,  January  28,  1921) 

School  diatilctB — acidemlc  instntction — tnttton. 

A  sohool  district  miut  provide  academic  instructiDn  during 
the  entire  eehool  ^ear  to  pupils  vho  are  within  the  compulsory 
sflhool  age  at  the  opening  of  the  school  term  even  though  the 
pupil  attains  the  age  of  sizteeu  years  during  the  term. 

Gn^EBT,  Acting  Commissioner. —  The  appellant  is 
a  resident  of  district  No.  5  of  the  town  of  Ithaca  and 
ie  the  father  of  Mabel  Bose  Johnson  who  was  bom 
October  7,  1904.  The  appellant's  daughter  completed 
the  work  of  the  elementary  grades,  entered  the  Ithaca 
High  School  on  or  about  October  30,  1919,  and  has 
since  been  in  attendance  at  said  high  school  District 
No.  5  has  paid  for  the  tuition  of  its  pupils  who  have 
completed  the  elementary  course  and  have  received 
instructions  in  academic  subjects  in  the  Ithaca  High 
School  up  to  the  time  such  pupils  attained  the  age  of 
sixteen  yeara.  The  appellant  iQsists  that  since  hia 
daughter  had  not  attained  the  age  of  sixteen  years  at 
the  opening  of  the  school  term  in  September,  1920, 
that  the  district  is  bound  to  pay  for  her  instruction 
during  the  entire  school  year  1920-1921  although  she 
became  sixteen  during  the  course  of  snch  school  year. 

The  same  qnestlon  that  is  presented  in  this  case 
arose  in  the  case  of  district  No.  3  of  the  town  of 
Otaego,  decided  by  the  Commissioner  August  5,  1919 
(Case  No.  477,  20  State  Dept.  Bep.  186).    It  was  there 
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held  that  the  fact  that  two  of  the  children  became 
sixteen  years  of  age  during  the  school  year  did  not 
affect  their  right  to  academic  instruction.  "  Being 
under  sixteen  when  the  school  year  began,  they  were 
compelled  to  begin  their  attendance  npon  academic 
instruction,  and  it  is  entirely  reasonable  to  conclude 
that  the  district  should  continue  the  arrangement  or 
provision  for  their  instruction  in  academic  subjects 
during  the  remainder  of  the  year," 

The  decision  in  the  case  above  cited  is  conclnsive 
here.  The  appellant's  daughter  is  entitled  to  the 
same  consideration  on  the  part  of  the  district  during 
the  present  sdiool  year  as  ie  given  other  academic 
pupils  of  the  district  who  are  receiving  instruction  in 
the  Ithaca  High  School  at  the  expense  of  district  No. 
5. 

The  appeal  is  sustained. 

It  is  ordered  that  the  trustee  of  district  No.  5  of  the 
town  of  Ithaca,  Tompkins  county,  be  and  he  is  hereby 
directed  to  raise  by  tax  as  provided  by  law  such 
amount  as  may  be  required  for  the  tuition  of  Mabel 
Bose  Johnson  during  the  school  year  beginning 
September,  1920,  and  pay  the  same  in  the  manner 
now  provided  by  said  district  for  other  academic 
pupils  being  instructed  in  the  Ithaca  High  School  at 
the  expense  of  the  district. 
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In  the  Matter  of  Consteuino  Sbotion  3  of  the  Labob 
Law  in  Belation  to  Fixing  Annual  Salaries  of 
Laborers,  Workmen  or  Mechanics  in  the  Employ  of 
a  Board  of  Education 

(Attorney-Oeneral,  Janaary  13,  1921) 

SilirlM  of  labonn,  workman  or  moduuilcs  In  the  nrrlce  of  a 

board  of  education  —  Labor  Law,  §  3  —  Edncation  Law,  §  8S7. 

Section  3  of  the  Labor  I^w  has  no  application  in  flziog 

annnal  salaries  of  laborers,  workmen  or  mechanios  in  the  Hnploj 

of  a  board  of  education. 

Eon.  James  M.  Lynch,  Commissioner,  State  Indus- 
trial Commission,  snhmitted  an  inquiry,  together 
with  a  request  for  an  opinion  thereon,  as  follows: 

"  Yearly  salaries  have  been  established  for  car- 
penters, painters,  plumbers  and  laborera  by  the 
Board  of  Education  of  the  city  of  Utica.  Will  you 
please  inform  me  if  this  practice  is  a  violation  of 
section  3  of  the  Labor  Lawt" 

Newton,  Attorney-General. —  It  appears  from  a 
report  made  by  H.  B.  Whitney,  confidential  agent  of 
the  State  Industrial  Commission,  that  prior  to  Janu- 
ary 1,  1921,  the  board  of  education  of  the  city  of 
Utica  was  employing  one  plumber  at  seven  dollars 
and  nine  cents  per  day ;  four  carpenters  at  five  dollars 
and  sixty  cents  per  day;  two  painters  at  seven  dol- 
lars and  twenty-eight  cents  per  day  and  three  labor- 
ers at  three  dollars  and  fifty  cents  per  day ;  that  such 
board  of  edncation  had  always  paid  the  prevailing 
per  diem  rate  of  wages  to  such  employees  ontil  the 
past  summer  when  the  prevailing  rates  were  twice 
increased  and  there  were  not  sufficient  funds  availa- 
ble to  meet  the  demands. 
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The  report  of  said  conAdeutial  agent  fnrther  shows 
that  on  the  29th  day  of  October,  1920^  such  board  oi 
edncation  of  the  city  of  Utica  met  to  consider  the 
budget  for  1921,  and  finally  adopted  a  resolution 
eBtablishing  in  said  budget  for  1921  certain  positions 
'with  certain  fixed  salaries  as  follows:  Plumber  and 
steamfitter  at  $2,000  per  year;  four  carpenters  at 
$1,700  per  year;  two  painters  at  $1,650  per  year; 
three  laborers  at  $1,000  per  year  together  with  two 
weeks'  vacation  during  the  year  without  loss  of  pay. 

It  further  appears  from  the  report  of  said  confiden- 
tial agent  that  the  prevailing  rate  of  wages  in  the 
city  of  Utica  at  the  present  time  of  the  employees 
or  mechanics  performing  the  same  class  of  work  as 
those  for  whom  the  above  mentioned  positions  were 
created  by  the  board  of  education  is  as  follows: 
Plumbers  and  carpenters,  one  dollar  per  hour; 
painters,  ninety-one  cents  per  hour;  laborers,  sixty- 
five  cents  per  hour,  and  it  is  contended  that  the 
salaries  for  the  positions  so  created,  if  considered 
from  a  per  diem  basis,  would  be  less  than  the  now 
prevailing  rate  of  wages  for  such  class  of  work  in 
the  city  of  Utica. 

The  question  has  been  raised  by  tbe  State  Indus- 
trial  Commission  as  to  whether  or  not  the  payment 
of  these  classes  of  employees  and  mechanics  under 
the  method  adopted  by  the  board  of  edncation  of  the 
city  of  Utica  is  in  violation  of  section  3  of  the  Labor 
Law,  which  is  as  follows:  "Eight  hours  shall  con- 
Etitute  a  legal  day's  work  for  all  classes  of  employees 
in  this  state  except  those  engaged  in  farm  and 
domestic  service  unless  otherwise  provided  by  law. 
This  section  does  not  prevent  an  agreement  for  over 
work  at  an  increased  compensation  except  upon  work 
by  or  for  the  state  or  a  municipal  corporation,  or  by 
contractors  or  subcontractors  therewith.    Eadi  con- 
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tract  to  which  the  state  or  a  mimicipal  corporation  or 
a  commission  appointed  pursuant  to  law  is  a  party 
which  may  involve  the  employment  of  laborers,  work- 
men, or  mechanics  shall  contain  a  stipulation  that  no 
laborer,  workman  or  mechanic  in  the  employ  of  the 
contractor,  subcontractor  or  other  person  doing  or 
contracting  to  do  the  whole  or  a  part  of  the  work  con- 
templated by  the  contract  shall  be  permitted  or 
required  to  work  more  than  eight  hours  in  any  one 
calendar  day  except  in  cases  of  extraordinary  emer- 
gency caused  by  fire,  flood  or  danger  to  life  or  prop- 
erty. The  wages  to  be  paid  for  a  legal  day's  work  as 
hereinbefore  defined  to  all  classes  of  such  laborers, 
workmen  or  mechanics  upon  all  such  public  works,  or 
upon  any  material  to  be  used  upon  or  in  connection 
therewith  shall  not  be  less  than  the  prevailing  rate 
for  a  day's  work  in  the  same  trade  or  occupation  in 
the  locality  within  the  state  where  such  public  wot^ 
on,  about  or  in  connection  with  which  snch  labor  is 
performed  in  its  final  or  completed  form  is  to  be  situ- 
ated, erected  or  used." 

With  respect  to  the  portion  of  the  section  above 
quoted,  which  relates  to  the  prevailing  rate  of  wages, 
it  applies  only  to  such  work  for  which  a  contract  or 
agreement  is  made  with  the  employee  on  a  per  diem 
compensation;  that  is  the  compensation  for  '*  a  legal 
day's  work  *  ■  •  shall  not  be  less  than  the  pre- 
vailing rate  for  a  day's  work.'* 

The  courts  have  held  that  a  man  holding  yearly 
employment  at  a  fixed  salary  or  compensation  is  not 
within  the  intent  of  the  prevailing  rate  of  wages  pro- 
vision, because  he  *'  is  not  brought  into  competition 
with  skilled  painters  seeking  daily  or  weekly  employ- 
ment, so  that  he  lb  clearly  not  within  the  reason  or 
purposes  of  the  law,  which,  in  consequence,  does  not 
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apply."  Bock  v.  City  of  New  York,  31  Misc.  Rep. 
55,56. 

Also  in  Matter  of  ParreU  v.  Board  of  Educatum, 
113  App.  Div.  405,  406,  Justice  Jenks  writing  the  opin- 
ion, in  construing  eection  3  of  the  Labor  Law  holds 
that  an  employee  or  mechanic  working  nnder  an  annnal 
salary  does  not  come  within  the  provisions  of  said 
section,  wherein  be  states:  "  But  the  language  of  the 
Labor  Law  indicates  that  it  refers  to  those  who  are 
paid  daily  wages  for  labor  npon  public  works,  and  that 
its  purpose  is  to  require  that  such  wages  shall  equal 
the  prevailing  rate  paid  to  other  laborers,  workmen  or 
mechanics,  not  engaged  upon  public  work." 

We  also  find  that  it  was  the  intent  of  the  Legisla- 
ture that  said  section  3  of  the  Labor  Law  should  not 
apply  to  a  person  receiving  an  annual  salary  or  com- 
pensation ;  but  only  to  those  paid  under  the  daily  wage 
method,  tor  the  reason  that  this  section  of  the  law 
applies  to  the  state  service  equally  with  the  city  serv- 
ice, and  yet  the  Legi&lature  has  for  some  time  past, 
under  the  annual  appropriation  bill,  fixed  the  com- 
pensation of  hundreds  of  laborers,  workmen  and 
mechanics  on  an  annual  salary  basis,  which  in  no  way 
corresponds  to  the  prevailing  rate  of  wages  in  the 
community  in  which  these  men  are  located  and 
employed. 

Therefore,  the  only  question  left  for  me  to  review 
is  whether  or  not  the  board  of  education  of  the  city  of 
Utica  had  the  statutory  authority  to  employ  the  per- 
sons hereinabove  enumerated  upon  an  annual  salary 
basis. 

I  find  that  such  acts  of  the  board  of  education  of 
the  city  of  Utica  are  authorized  and  validated  under 
section  887  of  the  IJducation  Law,  as  amended  by 
chapter  645  of  the  Laws  of  1919,  which  empowers  the 
board  of  education  in  each  city  to  "  fix  the  salaries  and 
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annual  salary  Increments  of  all  members  of  saper- 
vising  and-  teaching  staffs  and  of  all  principals,  teach- 
ers, supervisors  or  other  employees,  whose  salaries 
are  not  fixed  by  the  provisions  of  this  act." 

It  is  perfectly  apparent  that  the  acts  of  the  board 
of  edncatioD  of  the  city  of  Utica  in  fixing  annual 
salaries  to  these  positions  are  valid  j  that  the  persons 
occupying  such  positions  in  no  way  interfere  with  or 
compete  with  other  persons  in  the  city  of  Utica  per- 
forming similar  work  under  a  daily  wage;  that  in 
addition  to  their  annual  salary  such  persons  are  per- 
mitted a  vacation  of  two  weeks  with  full  pay. 

From  all  the  reasons,  as  above  set  forth,  I  can 
reach  no  other  conclusion  than  to  hold  that  the  acts 
and  proceedings  of  said  board  of  education  of  the 
city  of  Utica,  relative  to  the  employment  of  the  per- 
sons herein  mentioned,  are  in  no  respect  a  violation 
of  section  3  of  the  Labor  Law. 


In  the  Matter  of  Defining  the  Duties  of  a  Town  Tax 

COLLECTOB     IN     EbLATION     TO     THE     DISPOSITION     OF 

Intebest  Accbdals 

(StKte    Comptroller,    JAnnuy    21,    1921) 
Town  tax  GollMton  -^  Interest  accniali  part  of  fond. 

Honeys  in  the  hande  of  &  town  tax  collector  are  held  by  him 
in  the  capacity  of  a  tmstee  and  any  accretions,  either  by  inter- 
ert  or  otherwise,  to  tbcM  moneys,  belong  to  tlie  fnnd  and  not  to 
the  collector. 

Mr.  George  C.  Clark,  supervisor,  town  of  New 
Hartford,  Chadwicks,  N.  Y.,  submitted  an  inquiry, 
together  with  a  request  for  an  opinion  thereon,  as 
follows : 

"  Can  the  collector  legally  retain  the  said  interest 
acomals  for  bis  own  personal  use  and  pay  over  only 
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such  an  amoimt  as  the  warrant  directs  shall  be  col- 
lected t  " 

Wendeij,,  Comptroller,  by  Fabwbll,  Deputy. —  The 
general  rule  is  that  interest  follows  the  fund  which 
creates  it  and  belongs  to  the  owners  of  the  principal 
in  the  same  proportion  as  does  the  principal. 

Under  the  construction  of  law  in  this  State  the  town 
collector  is  in  the  nature  of  a  trustee  and  it  has  long 
been  the  established  doctrine  of  the  courts  of  this 
State  that  a  trustee  will  not  be  permitted  to  profit  by 
the  execution  of  his  trust  except  to  the  extent  of  the 
legal  fees  to  which  he  is  entitled. 

"  He  is  not  to  make  any  gain  to  himself  from  the 
use  of  the  funds,  but  it  must  all  be  accounted  for" 
(Brown  v.  Rickets,  4  Johns.  Ch.  302, 303),  and  I  under- 
stand it  to  be  the  doctrine  in  the  English  cases  that 
although  a  trustee  was  not  required  to  place  money  at 
interest,  that  when  he  did  so  the  interest  must  be 
accounted  for  the  same  as  the  principal. 

The  Attorney-General  has  held  that  the  interest 
accruing  on  mortgage  tax  money  deposited  by  a 
county  treasurer  did  not  belong  to  the  county  treasu- 
rer, but  was  to  follow  the  principal  of  the  mortgage 
tax  money  as  apportioned. 

The  money  collected  by  the  town  collector  belongs 
to  and  is  to  be  paid  by  such  collector  to  the  super- 
visor and  to  the  county  treasurer  and  is  in  no  sense 
the  money  of  the  town  collector.  Moneys  paid  by  tax- 
payers to  the  collector  are  paid  for  a  definite  purpose 
specified  in  the  tax-roll  and  the  collector  merely  is 
the  custodian  while  the  moneys  are  being  accumulated 
for  the  purpose  of  being  applied  to  the  payment  of 
the  town,  county  and  State  claims.  Any  accretions, 
either  by  interest  or  otherwise,  to  these  moneys  belong 
to  the  fund  and  not  to  the  collector  custodian. 
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I  am  aware  that  in  some  of  the  western  States  under 
different  statutes  a  contrary  rule  prevails,  but  in  this 
State  the  doctrine  is  well  settled  that  moneys  in  the 
hands  of  a  public  official  by  virtue  of  his  office  arc  held 
by  him  in  the  capacity  of  a  trustee  and  that  while  in 
the  absence  of  a  statute  specifically  requiring  it,  he 
would  not  be  obliged  to  deposit  the  funds  upon 
interest;  that  if  he  do,  the  interest  belongs  to  the  fund 
and  not  to  the  official  and  is  to  be  distributed  in  the 
same  proportion  that  the  principal  fund  is  required 
to  be. 


In  the  Matter  of  the  Claim  for  Compensation  under 
the  Workmen's  Compensation  Law  Made  by 
Bbstha  Sgholtzhauee,  Dependent  Mother,  and 
Hatxib  Scholtzhaueb  and  Ltdu.  Scholtzhaueb, 
Alleged  Dependent  Sisters,  on  Account  of  the  Death 
of  Ibua  Dale  Scholtzhaueb,  against  C.  &  L.  Litnch 
CoHFANT,    Employer,    and    the    Zubich    Gbnbbal 

ACCIDBNT  AND  LlABUilTr  InSUBANCB  CoMPANY,  IuSUT- 

ance  Carrier 

Case  No.  362622 

(State  Indnatrial  Commission,  S«ptanber  28,  1920) 

Dnth  at  tlia  hands  of  a  fallow  omplorM —  award  mada. 

Deceased  employee,  a  white  woman,  was  shot  and  killed  by 
a  negro,  a  fellow  ranployee,  after  she  had  rejected  an  improper 
proposal  made  by  the  fellow  employee.  Held,  that  it  waa 
deceased's  employment  at  close  qnartera  with  this  negro,  a 
hmnan  dangerous  machine,  crazed  by  hie  Instfnl  sentiments  for 
a  white  woman,  and  her  daily  contact  with  him  in  the  perform- 
ance of  her  duties,  that  subjected  her  to  the  hacards  resulting 
in  her  death.     (P.  87.) 

Sayer,  Commisaioner,  dissentii^. 

This  claim  came  on  for  hearing  before  the  State 
Industrial  Commission  at  its  offices  at  New  York  city, 


.,  CoogiG 


86  State  Defabthbnt  Bepobts 

[Vol.  25]  State  Industrial  Commission 

N.  Y.,  on  September  15,  1919,  March  25.  1920,  and 
September  28,  1920. 

Bernard  L.  Sbientag,  coonsel  to  the  State  Industrial 
Commission. 

Alfred  W.  Andrews,  for  employer  and  insarance 
carrier. 

Spitz  &  Bromberger,  for  claimant. 

Claimant  in  person. 

By  the  CouMissioiiT. —  AU  the  evidence  submitted 
before  this  Commission  having  been  heard  and  duly 
considered,  the  Commission  makes  its  conclusions  of 
fact,  award  and  decision  as  follows : 

On  June  28,  1919,  the  day  on  which  Irma  Dale 
Scholtzbauer  sustained  the  injuries  which  resulted  in 
her  death  on  the  same  day,  she  resided  at  2136  Amster- 
dam avenue,  New  York  city,  N.  Y.,  and  was  employed 
as  a  waitress  by  the  C.  &  L.  Lunch  Company,  with 
an  oflSoe  and  principal  place  of  business  located  at  205 
"West  Sixty-seventh  street.  New  York  city,  N.  Y.,  said 
employer  being  engaged  in  the  business  of  operating 
restaurants  and  lunch  rooms  and  having  reg^ilarly  in 
its  employ  four  or  more  workmen. 

On  June  28,  1919,  while  the  said  Irma  Dale  Scholtz- 
bauer, a  white  girl,  was  engaged  in  the  regular  course 
of  her  employment,  and  while  attending  to  her  duties 
and  performing  work  beneficial  to  her  employer  as 
waitress,  at  her  employer's  plant  at  2246  Broadway, 
New  York  city,  N.  Y.,  one  Charles  Arthurs,  a  colored 
dish  washer  in  the  same  employ,  with  lust  for  a  white 
woman,  having  made  an  improper  proposal  to  deceased 
that  she  go  out  with  him  and  said  proposal  having 
been  rejected  by  deceased,  shot  and  killed  said  Irma 
Dale  Scholtzbauer.    The  said  improper  proposal  was 
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made  to  deceased  on  the  premises  of  her  employer 
and  while  she  was  engaged  in  her  regular  work. 

Deceased  in  no  way  encoarag«d  the  negro's 
advances  or  provoked  or  initiated  the  assault. 

The  duties  of  deceased  as  waitress  brought  her  into 
frequent  contact  with  the  dish  washers  through  throw- 
ing the  soiled  dishes  into  the  opening  where  the  dish- 
washers were  working  and  the  colored  dishwasher 
had  occasion  to  go  through  the  restaurant  at  times 
in  connection  with  his  duties. 

It  was  deceased's  employment  at  close  quarters  with 
this  negro,  Charles  Arthurs,  a  himian  dangerous 
machine,  crazed  by  his  lustful  sentiments  for  a  white 
woman  and  her  daily  contact  with  him  in  the  per- 
formance of  her  duties,  that  subjected  her  to  the 
hazards  resulting  in  her  death. 

The  injuries  whicdi  resulted  in  the  death  of  Irma 
Dale  S(^oltzhaner  were  accidental  injuries  and  arose 
out  of  and  in  the  course  of  her  employment. 

The  average  weekly  wage  of  Irma  Dale  Scholtz- 
hauer  was  the  sum  of  twenty-three  dollars  and  eight 
cents. 

It  does  not  appear  whether  written  notice  of  injury 
or  death  was  given  to  the  employer  within  the  time 
prescribed  by  section  18  of  the  Compensation  Law, 
but  inasmueh  as  the  employer  had  actual  knowledge 
of  the  injury  and  death  of  Irma  Dale  Sdioltzhaucr, 
neither  the  employer  nor  insurance  carrier  was  prej- 
udiced by  the  lack  of  such  notice,  if  any. 

Irma  Dale  Scholtzhauer  left  her  surviving  Mrs. 
Bertha  Scholtzhaner,  dependent  mother,  aged  forty- 
seven  years,  and  Hattie  Scholtzhaner,  aged  seventeen 
years,  and  Lydia  Scholtzhaner,  aged  fifteen  years, 
allied  dependent  sisters,  the  claimants  herein. 

Award  of  compensation  is  hereby  made  against  C. 
&  L.  Lunch  Company,  employer,  and  Zurieh  (3«neral 
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Accident  and  Liability  Insurance  Company,  insurance 
carrier,  to  the  dependent  mother  of  Inna  Dale  Sdioltz- 
hauer,  deceased  employee,  ae  follows :  To  Mrs.  Bertha 
Scholtzhauer,  dependent  mother,  aged  forty-seven 
years,  at  the  rate  of  five  dollars  and  seventy-seven 
cents  per  week  during  dependency. 

Present  payment  pursuant  to  said  award  is  due  and 
payable  in  the  sum  of  $386.59  covering  the  period  from 
June  28,  1919,  to  October  9,  1920,  at  $5.77  per  week. 
Future  payments  pursuant  to  said  award  in  the  sum 
of  $11.54  are  to  be  made  every  two  weeks  beginning 
on  October  9,  1920,  during  dependency. 

Further  award  is  hereby  made  to  Mrs.  Bertha 
Scholtzhauer  in  the  sum  of  $100  on  account  of  the 
fnneral  ezpensee  of  Irma  Dale  Soholt^auer, 
deceased. 

The  failure,  if  any,  to  give  written  notice  of  injury 
or  death  to  the  employer  within  the  time  prescribed 
by  section  18  of  the  Compensation  Law  is  hereby 
excused  on  the  ground  that  inasmuoh  as  the  anployer 
had  actual  knowledge  of  the  injury  and  death  of  Irma 
Dale  Scholtzhauer,  neither  the  employer  nor  insur- 
ance carrier  was  prejudiced  by  the  lack  of  such  notice, 
if  any. 

Award  of  compensation  is  hereby  denied  Hattie 
Soholtzbaaer,  aged  seventeen  years,  and  Lydia 
Scholtzhauer,  aged  fifteen  years,  alleged  dependent 
sisters  of  Irma  Dale  Scholtzhauer,  on  the  ground  that 
they  were  not  dependent  upon  deceased  at  the  time 
of  her  death. 

Boyle,  Chairman,  and  Perkins  and  Lyndi,  Conunis- 
sioners,  concur;  Sayer,  Commissioner,  dissenting. 

Satbr,  Commissioner. — I  dissent  on  the  ground  that 
the  murder  of  the  deceased  was  not  an  "  aomdent " 
arising  out  of  the  employment 
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Ib  the  Matter  of  the  Claim  for  Compentation  Under 
the  Workmen's  Compensation  Law  made  by  Hazel 
Leon,  Widow,  on  Behalf  of  Herself  and  Minor 
Children  on  Aoeount  of  the  Death  of  William  I. 
Leon,  Deceased,  against  G-ilbert  Knitting  Com- 
PAHT,  Employer,  and  Utica  Mutual  Insurance  Cou- 
PANY,  Insurance  Carrier 

Case  No.  13518 

(State  Indurtrial  Conmuasion,  Novonber  17,  1920) 

Ztaath  nsalting  from  pnerunoidft  ctmtncted  wblla  extlngolBhlm  » 
file  at  emplorer's  plant. 

Prior  award  of  compensation  reaffirmed  after  appeal  an^ 
order  of  Appellate  Division  reversing  the  award  on  the  ground 
that  notice  of  injury  was  not  given  to  the  employer  and  that 
Uie  failure  to  give  such  notice  had  not  been  exonaed  by  the 
State  Indnatrial  Commission. 

Sayer  and  PhiUips,  CommissionerB,  dissenting. 

William  I.  Leon  of  Moreland  street,  Little  Falls, 
N.  Y.,  received  accidental  personal  injuries  on  Jannary 
27,  1919,  that  arose  out  of  and  during  the  course  of 
his  employment  while  in  the  employ  of  Gilbert  Knit- 
ting Company  at  Elizabeth  street.  Little  Falls,  N.  Y., 
which  resulted  in  his  death  on  April  4,  1919. 

This  claim  came  on  for  hearing  before  the  State 
Industrial  Commission  at  Little  Falls,  N.  Y.,  on  July 
24,  1P19,  and  at  Syracuse,  N.  Y.,  on  August  19,  1919, 
and  on  that  date  an  award  for  death  benefits  was  made 
to  the  claimants  herein.  The  employer  and  the  insur- 
ance carrier  herein  duly  appealed  from  said  award  to 
the  Appellate  Division  of  the  Supreme  Court,  third 
judicial  department,  and  the  said  appeal  was  duly 
heard  by  said  court  at  a  term  thereof  commencing  on 
the  4th  day  of  May,  1920.  On  May  25, 1920,  said  court 
rerersed  tiie  said  award  and  remitted  the  matteT  to 
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the  CommiBsicm  on  the  grotind  that  notice  of  injury 
was  not  given  to  the  employer  and  that  the  failure  to 
give  such  notice  had  not  been  escnsed  by  the  State 
Industrial  Commission,  The  order  of  said  court 
reversing  and  remitting  said  award  was  duly  entered 
in  the  records  of  the  State  Industrial  Commission  and 
the  said  order  was  made  the  order  of  the  said  Com- 
mission on  May  25,  1920. 

This  claim  came  on  for  further  hearing  before  the 
State  Industrial  Commission  at  Little  Falls,  N.  Y., 
on  October  27, 1920. 

Bernard  L.  Shientag,  counsel  to  the  State  Industrial 
Commission. 

Hart,  Stevenson,  Walton  &  Senior,  for  employer 
and  insurance  carrier. 

Claimant  in  person. 

By  the  Coumibsion. — ^All  the  evidence  submitted 
before  this  Commission  having  been  heard  and  duly 
considered,  the  Commission  makes  its  conclusions  of 
fact,  award  and  decision  as  follows : 

On  January  27, 1919,  the  day  when  William  I.  Ijeon 
received  the  injuries  which  resulted  in  his  death  on 
April  5,  1919,  he  resided  at  26  Moreland  street,  Little 
Falls,  N.  T.,  and  was  employed  by  Gilbert  Knitting 
Company,  engaged  iu  the  business  of  manufacturing 
knit  goods  with  a  plant  and  place  of  business  located 
at  Little  Palls,  N.  Y.  William  I.  Leon  was  employed 
as  a  laborer  in  the  knitting  room  at  the  plant  of  his 
employer. 

On  January  27, 1919,  at  about  7  p.  m.,  while  William 
I.  Leon  was  engaged  in  the  regular  course  of  his  em- 
ployment at  his  employer's  plant,  a  fire  occurred  on  the 
floor  below  the  one  on  which  he  was  working  and  he 
grabbed  a  fire  extinguisher  and  assisted  in  extinguish* 
ing  the  fire  end  while  doing  bo  he  wet  bis  feet  and  hia 
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legs  up  to  the  knees  and  worked  thereafter  in  his 
employer's  plant  performing  his  regular  work  until 
about  10  p.  H.,  when  he  walked  from  his  employer's 
plant  to  his  home  abont  a  mile  away.  He  did  not 
remove  his  wet  shoes,  bis  wet  stockings  and  his 
trousers  that  were  wet  to  the  knees  until  he  arrived  at 
his  home.  When  he  arrived  at  his  home  that  evening 
he  removed  his  wet  shoes,  wet  stockings,  and  wet 
trousers  and  his  wife  placed  same  on  the -stove  so  as 
to  dry  the  same  that  they  noight  be  used  in  the  morn- 
ing. On  January  28, 1919,  William  I.  Leon  was  suffer- 
ing with  pains  in  his  legs  and  feet  as  a  result  of  the 
same  being  wet  the  night  previously  as  heretofore 
described,  but  he  returned  to  his  place  of  employment 
at  his  employer's  plant  and  worked  three  days  there- 
after when  he  was  compelled  to  go  home  because  his 
illness  had  progressed  to  a  point  where  his  tempera- 
ture was  10314  degrees  Pahrenheit  on  January  31, 
1919,  and  because  of  the  exposure  under  which  he  was 
subjected  as  a  resnlt  of  wetting  his  fe^t  and  legs  and 
walking  from  his  place  of  business  to  his  home  a  mile 
away  on  a  winter's  night,  high  fever  resulted  and  his 
vitality  was  lowered  and  his  disease  resisting  power 
was  lessened  so  that  pneumonia  developed  and  as  a 
result  of  the  pneumonia  pleurisy  followed  which  devel- 
oped empyema  or  pus  between  the  lungs  and  his  chest 
wall  and  because  of  the  accidental  wetting  of  his  feet 
and  legs  which  was  the  direct  cause  of  pneumonia  and 
its  sequences,  he  died  on  April  4,  1919. 

The  pneumonia  and  its  sequences  resulted  naturally 
and  unavoidably  from  the  injuries  received  when 
William  I.  Leon  wet  his  feet  and  legs  on  January  27, 
1919. 

It  was  conceded  by  W.  C.  Tucker,  attorney  for  the 
employer  and  insurance  carrier  herein,  at  a  bearing 
held  on  this  claim  at  Little  Falls,  N.  Y.,  July  24,  1919, 
that  there  was  no  evidence  to  disprove  tiie  testimony 
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that  William  I.  Leon  had  wet  his  feet  and  legs  while 
extinguishing  the  said  fire  on  the  evening  of  January 
27, 1919. 

The  Dr.  H.  "W.  Vickers  mentioned  in  the  employer's 
first  report  of  injury  was  the  same  Dr.  H.  W.  Vickers 
who  began  to  treat  William  I.  Leon  daring  the  illness 
that  resulted  from  said  injuries. 

The  average  weekly  wage  of  William  I.  Leon  was  the 
simi  of  twenty  dollars  and  nineteen  cents. 

The  injuries  which  resulted  in  the  death  of  William 
I.  Leon  were  accidental  injuries  and  arose  out  of  and 
during  the  coarse  of  his  employment. 

Due  notice  of  death  was  giv«n  to  the  employer. 

Written  notice  of  injury  was  not  given  to  tJie 
employer  within  the  time  prescribed  by  section  18  of 
the  Workmen's  Compensation  Law  but  neither  the 
employer  nor  insurance  carrier  was  prejudiced  by  the 
failure  to  give  written  notice,  because  the  employer 
had  knowledge  of  the  injury  suffered  by  William  I. 
Leon  within  thirty  days  thereafter  as  evidenced  in 
the  employer's  first  report  of  injury  made  out  in 
behalf  of  the  Gilbert  Knitting  Company  by  F.  W. 
Jones,  assistant  treasurer,  and  filed  with  the  State 
Industrial  Commission  on  April  5,  1919,  and  made  a 
part  of  this  record  in  which  it  is  admitted  in  answer 
to  the  following  question:  "  Q.  Describe  in  full  how 
accident  occurred.  A.  Was  helping  put  out  fire  in 
card  room,  got  wet,  caught  cold  and  pneumonia  devel- 
oped," Also  in  answer  to  the  following  questions  — 
*' Was  medical  attendance  provided  by  youl  A.  Yes. 
Q.  How  soon  after  accident  T  A.  About  one  week. 
Q.  Name  and  address  of  attending  physician  I  A. 
Dr.  H.  W.  Vickers.  Q.  To  what  hospital  was  employee 
sent?  A.  Little  Falls  Hospital."  Further  that  it  was 
admitted  by  the  said  F.  W.  Jones  in  the  testimony  that 
he  gave  at  a  hearing  held  on  this  claim  on  October  27, 
1920,  at  Little  Palls,  N.  Y.,  that  if  due  written  notice 
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of  injury  had  been  given  that  no  better  medical  atten- 
tion conld  have  been  provided. 

William  I.  Leon  left  him  surviving  Hazel  Leon, 
widow,  aged  twenty-two  years,  "William  D.  Leon,  son 
aged  l^ree  years,  and  Elizabeth  A.  Leon,  daughter, 
aged  eight  months,  the  claimants  herein. 

Award  of  compensation  is  hereby  made  against 
Gilbert  Knitting  Company,  employer,  and  Utica 
Mutual  Insurance  Company,  insurance  carrier,  to  the 
widow  find  minor  children  of  William  I.  Leon,  deceased 
employee,  aa  follows:  The  award  heretofore  made  by 
this  Commission  on  August  19, 1919,  is  reaffirmed ;  said 
award  reads  aa  follows :  To  Hazel  Leon,  widow,  aged 
twenty-two  years,  at  the  rate  of  six  dollars  and  six 
cents  weekly  during  widowhood,  with  two  years'  com- 
pensation in  one  sum  upon  remarriage ;  to  William  D. 
Leon,  son,  aged  three  years,  and  to  Elizabeth  A.  Leon, 
daughter,  aged  eight  months,  at  the  rate  of  two  dollars 
and  two  cents  weekly  to  each  until  they  shall  respec- 
tively arrive  at  the  age  of  eighteen  years,  and  in  case 
of  the  subsequent  death  of  Hazel  Leon,  widow,  then 
the  payments  to  the  children  shall  be  proportionately 
increased  until  each  shall  be  receiving  a  sum  equal  to 
fifteen  per  cent  of  the  above  mentioned  average  weekly 
wage;  and  to  Mrs.  Hazel  Leon,  one  hundred  dollars  on 
account  of  the  funeral  expenses  of  William  I.  Leon, 
deceased.  A  further  award  is  hereby  made  against 
the  above  named  employer  and  insurance  carrier  in 
favor  of  the  above  named  claimants  at  the  rate  hereto- 
fore mentioned  for  sixty-two  weeks  from  August  22, 
1919,  to  October  29,  1920,  payable  to  the  said  widow 
which  amounts  to  ten  dollars  and  ten  cents  per  week, 
amouiiting  in  the  total  to  six  hundred  and  twenty-six 
dollars  and  twenty  cents,  subject  to  the  same  condi- 
tions mentioned  in  the  award  made  August  19, 1919. 

Award  for  compensation  is  also  hereby  made  against 
Gilbert    Knitting    Company,    employer,    and    Utica 
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Matual  Insurance  Company,  insurance  carrier,  to 
Hazel  Leon,  widow,  aged  twenty-two  years,  for  the 
disability  of  William  Leon  from  January  30,  1919, 
to  the  date  of  his  death  on  April  4,  1919,  amounting 
to  nine  and  one-sixth  weeks  at  the  rate  of  $13.46  per 
week,  amounting  to  the  total  of  $123.38. 

The  failure  to  give  written  notice  of  injury  to  the 
employer  within  the  time  prescribed  by  section  18  of 
the  Workmen's  Compensation  Law  is  hereby  excused 
on  the  ground  that  neither  the  employer  nor  insurance 
carrier  was  prejudiced  by  the  failure  to  give  written 
notice,  because  the  employer  had  knowledge  of  the 
injury  suffered  by  William  I.  Leon  within  thirty  days 
thereafter  as  evidenced  in  the  employer's  first  report 
of  injury  made  out  in  behalf  of  the  Gilbert  Knitting 
Company,  by  F.  W.  Jones,  assistant  treasurer,  and 
filed  with  the  State  Industrial  Commission  on  April  5, 
1919,  and  made  a  part  of  this  record  in  whidi  it  is 
admitted  in  answer  to  the  following  questions: 
"  Q.  Describe  in  fuU  how  accident  occurred  T  A.  Was 
helping  put  out  fire  in  card  room,  got  wet,  caught 
cold  and  pneumonia  developed."  Also  in  answer  to 
the  following  questions  —  "Was  medical  attendance 
provided  by  yout  A.  Yes.  Q.  How  soon  after  a«a- 
dentt  A.  About  one  week.  Q.  Name  and  address  of 
attending  physician  T  A.  Dr.  H.  W.  Vickers.  Q.  To 
what  hospital  was  employee  sent?  A.  Little  Falls 
Hospital."  Further  that  it  was  admitted  by  the  said 
F.  W.  Jones  in  the  testimony  that  he  gave  at  a  hearing 
held  on  this  claim  on  October  27,  1920,  at  Little  Falls, 
N.  Y.,  that  if  due  written  notice  of  injury  had  been 
given  that  no  better  medical  attention  could  have  been 
provided. 

Boyle,  Chairman,  and  Perkins  and  Lynch,  Commis- 
sioners, concur;  Sayer  and  Phillips,  Commissioners, 
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Sateb,  Commissioner. — '■  I  dissent.  I  do  not  see  that 
anything  contained  in  the  record  of  the  hearing  of 
October  27,  1920,  in  any  way  changes  the  situation. 
The  previons  award  was  reversed  by  the  Appellate 
Division,  and  it  seems  to  me  that  the  claim  mnst  be 
dismissed. 


Phillips,  Commissioner. —  I  dissent 


In  the  Matter  of  the  Claim  for  Compensation  under 
the  "Workmen's  Compensation  Law  made  by 
C&ABLEs  E.  Thobntok,  againat  Ltman  Abnold  and 
Louis  Clute,  Employers,  and  United  States  Fidel- 

m   AND   GUAKANTT   COMPANT    OP   BaLTIMOEB,    MARY- 
LAND, Insurance  Carrier 

Caae  No.  792106 

(State  Industrial  CommiBsion,  Novembor  17,  1920) 
Lifeetioa  of  ay*  isjnred  in  conxM  of  employmrat. 

Claimant  saetained  injnriee  to  hie  eye  while  in  the  coarse  of 
his  emploTinent.  Subsequently  the  eye  became  infected  by 
diphtheritic  bacteria  which  resulted  in  loss  of  sight  in  the 
injured  eye.     Award  made. 

Sayer  and  Phillips,  Commisaionan,  dissenting. 

This  claim  came  on  for  hearing  before  the  State 
Industrial  Commission  at  its  ofBce  at  Binghamton, 
N.  Y.,  on  February  5,  1920,  March  11,  1920,  April  15, 
1920,  September  1,  1920,  October  25, 1920,  and  Novem- 
ber 17,  1920. 

Bernard  L.  Shlentag,  counsel  to  the  State  Industrial 
Commission. 

F.  Chandler  Moffitt,  for  employer  and  insurance 
carrier. 

Claimant  in  person. 
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Bt  the  CoMMissroN. —  All  the  evidence  submitted 
before  this  CommiBBion  having  been  heard  and  daly 
conBidered,  the  Commission  makes  its  ooncluslons  of 
fact,  award  and  decision  as  follows: 

On  October  17,  1919,  the  day  on  which  Charles  E. 
Thornton  sustained  the  injuries  herein  referred  to 
he  resided  at  Upper  Lisle,  Broome  county,  N.  Y.,  and 
was  employed  as  a  teamster  by  Lymau  Arnold  and 
Louis  Clute  with  ofEices  and  principal  place  of  business 
located  «t  Center  Lisle,  N.  T.,  said  employers  being 
engaged  in  the  business  of  logging  and  lumbering. 

On  October  17,  1919,  while  the  said  Charles  E. 
Thornton  was  engaged  in  the  regular  course  of  his 
employment  at  XJpper  Lisle,  N.  Y.,  a  whifBe-tree,  to 
which  one  of  the  horses  he  was  driving  was  harnessed, 
caught  a  limb  from  the  ground  and  in  passing  over 
the  same  the  said  limb  reboimded  in  such  a  way  as  to 
strike  the  claimant  herein  in  the  right  eye,  thereby 
causing  him  to  sustain  a  slight  laceration  of  the 
cornea  of  the  right  eye  and  severe  iritis.  At  the  time 
the  claimant  herein  sustained  the  injuries  herein- 
before referred  to  members  of  his  family  were  suffer- 
ing from  diphtheria  and  a  short  time  after  the 
accidental  injuries  referred  to  herein,  his  eye  became 
infected  with  diphtheritic  bacteria,  thereby  causing 
him  to  sustain  a  peiforation  of  the  cornea  with  a 
formation  of  pus  on  the  eyeball  and  marked  orbital 
cellulitis,  all  of  which  necessitated  the  removal  of  his 
right  eye  and  which  was  the  direct  result  of  the 
accidental  injuries  sustained  by  him  on  October  17, 
1919,  while  engaged  in  the  regular  course  of  his 
employment. 

The  injuries  sustained  by  Charles  E.  Thornton  were 
accidental  injuries  and  arose  out  of  and  during  the 
course  of  his  employment. 

The  average  weekly  wage  of  Charles  E.  Thornton 
was  the  sum  of  twenty  dollars  and  nineteen  cents. 


DigiLizedbyGoOglc 


Thobnton  v.  Ashou)  97 

8tst«  ladnstria]  Commifidon  [Vol.  25] 

It  does  not  appear  whether  written  notice  of  injnry 
was  given  to  the  employer  within  the  time  prescribed 
by  section  18  of  the  Compensation  Law,  but  inasmuch 
as  the  employer  had  actual  knowledge  of  the  injury 
neither  the  employer  nor  insurance  carrier  was  prej- 
udiced by  the  lack  of  such  notice,  if  any. 

Award  of  compensation  is  hereby  made  against 
Lyman  Arnold  and  Louis  Clute,  employers,  and  United 
States  Fidelity  and  Guaranty  Company  of  Baltimore, 
Md.,  insurance  carrier,  to  Charles  E.  Thornton, 
injured  employee,  for  fifty-eight  weeks  at  thirteen 
dollars  and  forty-siz  cents  per  week,  covering  the 
period  from  October  17,  1919,  to  November  26,  1920, 
amounting  in  all  to  $780.68  and  thirty-five  bi-week- ' 
lies  at  $26.92  and  the  case  closed. 

The  failure,  if  any,  to  give  written  notice  of  injury 
to  the  employer  within  the  time  prescribed  hy  section 
18  of  the  Compensation  Law  is  hereby  excused  on  the 
gromid  that  inasmuch  as  the  employer  had  actual 
knowledge  of  the  injury,  neither  the  employer  nor 
insurance  carrier  was  prejudiced  by  the  lack  of  such 
notice,  if  any. 

Boyle,  Chairman,  and  Perkins  and  Lynch,  Commis- 
sioners, concur;  Sayer  and  Phillips,  Commissioners, 
dissent. 

Satbb,  Commissioner. —  I  dissent  on  the  authority 
of  Davis  v.  Butler.  The  insurance  carrier  is  entitled 
to  its  day  in  court. 

Phillips,  Commissioner. —  I  dissent;  the  carrier  did 
not  have  a  proper  opportunity  to  cross-examine  Dr. 
Moescrip,  who  was  brought  in  as  a  witness  at  the 
request  of  the  Commission,  and  without  notice  to  the 
representative  of  the  carrier;  a  further  hearing  should 
be  held. 

7 
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In  the  Matter  of  the  Petition  or  Complaint  of  Kjngs- 
TON  Consolidated  Bailboad  Company  under  Sub- 
division 1,  Section  49,  Public  Service  Commissiona 
Law,  and  Section  181,  Railroad  Law,  for  Permis- 
sion to  Increase  Passenger  Fares ;  also  for  Consent 
to  Put  Proposed  New  Tariff  in  Effect  on  Short 
Notice 

Case  No.  7860 

(Pnblio  Serriee  CommisBion,  Second  District,  December  23,  1920) 
Street  nllwars  —  valuation  —  cost   of   organisation  —  fans 

Vahtatiott.  Where  cost  of  organization  is  a  Iiighly  hypo- 
thetical flgnre,  the  faireat  way  to  arrivo  at  a  proper  allowance 
is  by  the  applioatioa  of  a  percentage  of  the  physical  coats  of 
the  entire  group  of  items.  Allowsnce  of  twelve  per  cent  made 
in  the  present  ease  considered  fair.     (P.  100.) 

Fares.  Order  entered  autiiorizing  company  to  pnt  into 
effect  a  cash  fore  of  seven  cents,  conditional  on  the  sale  of 
fonr  tickets  for  twenty-five  cents.    (P.  106.) 

Martin  S.  Decker  and  Howard  Chipp,  for  petitioner. 

Hill,  Chairman. —  This  petition  is  for  an  increase  of 
the  passenger  fare  of  six  cents  now  chargeable  on  the 
street  surface  railroad  of  the  petitioner  in  the  city  of 
Kingston.  By  the  Commission's  order  of  April  1, 
1919,  case  No.  6088, 19  St.  Dept.  Rep.  169,  the  fare  wad 
increased  from  five  to  six  cents,  which  has  ever  since 
been  and  now  is  in  effect.  To  the  extent  if  any  that 
the  fares  are  governed  by  local  franchise  conditions, 
such  franchise  conditions  have  been  waived  by  the 
common  council  of  the  city  of  Kingston,  and  said  coun- 
cil has  indicated  that  it  is  in  favor  of  an  increased  fare 
not  exceeding  seven  cents,  provided  that  in  the  judg- 
ment of  the  Commission  the  present  rate  of  fare  is 
inadequate.  This  declaration  is  made  subject  to  the 
right  of  the  city  and  its  citizens  to  make  application 
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at  any  time  for  a  modification  of  any  order  granting 
an  increajsed  fare. 

Valuation 

In  the  former  case,  the  valuation  of  its  property 
submitted  by  petitioner  was  rejected,  and  a  lower 
valuation  of  $632,455  and  less  estimated  depreciation 
$579,840  was  adopted  by  the  CommiBsion  for  the  pur- 
poses only  of  that  proceeding.  Since  that  time  the 
company  has  re-cast  its  capital  accounts,  and  now 
claims  a  fixed  capital  account  of  $738,069. 

The  itMnized  accoimts  now  presented  have  been 
carefully  compared  by  the  Commission  with  the  items 
of  the  valuation  heretofore  adopted  in  the  earlier 
case.  The  present  valuation  was  sTipported  by  the 
testimony  of  a  competent  expert  who  testified  that  all 
physical  costs  shown  in  the  inventory  were  based  on 
original  costs  and  not  on  reconstruction  costs,  and 
while  these  values  are  somewhat  higher  than  those 
tentatively  adopted  by  the  Commission  in  the  earlier 
case,  inasmuch  as  they  are  based  on  actual  inventory 
and  fictual  costs  as  against  estimates  made  by  the  Com- 
mission's expert  at  that  time,  the  Commission  feels 
that  they  merit  approval  There  are  certain  items, 
however,  of  intangible  property  grouped  under  the 
head  of  G-eneral  and  Miscellaneous  Costs,  which  are 
not  based  by  the  expert  Clarke  on  actual  costs  but  on 
assumed  costs.  These  items  are  — 
Law  expenditures  during  construction..     $10,068  55 

Interest  during  construction 37,451  20 

Injuries  and  damages 5,713  78 

Taxes    6,692  36 

Organization  35,742  00 

Misoellaneous  construction  expenditures       21,600  00 

Total $117,237  89 
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These  items  equal  abont  17^  per  cent  of  the  physical 
property  v^ues.  They  are,  however,  so  highly  hypo- 
thetical and  some  of  them  so  improbable  that  they 
cain  iKyt  be  aocepted  without  some  serious  Tednctions. 
The  items  of  injuries  and  damages  and  taxes  we 
accept  as  reasonable.  Law  expenditures  are  based 
on  no  faots  whatever  and  are  a  pure  estimate;  the 
Commission's  former  estimate  was  $6,000,  which  will 
be  allowed  to  stand. 

The  .witness  testified  that  in  computing  interest 
during  construction  he  assumed  that  the  money  to 
cover  the  entire  physical  cost  had  been  raised  before 
the  work  began,  and  that  the  entire  construction 
occupied  one  year;  that  the  money  cost  6  per  cent,  and 
that  it  was  deposited  and  brought  interest  at  the  rate 
of  2  per  cent  on  average  daily  balances. 

This  is  not  only  purely  theoretical  bat  it  scema  to  ufl 
altog-ether  improbable,  as  only  in  #ie  rareert  instameea 
is  capital  thus  raised  in  advance.  Ordinarily  it  is 
not  actually  raised  until  after  it  is  needed  and  the 
bills  are  due.  The  Conunisfiion's  estimate  for  this 
item  was  $17,780. 

The  Commission  allowed  nothing  for  cost  of  oi^an- 
ization.  This  also  is  a  highly  hypothetical  figure.  The 
oompanies  which  were  later  consolidated  into  the 
present  organization  were  Tery  small  and  of  local 
ownership.  It  is  altogether  probable  that  the  cost  of 
organization  beyond  actual  expenses  of  Incorporation 
were  nominal,  and  the  same  is  true  of  miacellaneoua 
construction  expenditures.  Perhaps  the  fairest  way 
to  arrive  at  a  proper  allowance  is  by  the  application 
of  a  percentage  of  the  physical  costs  of  this  entire 
group  of  items.  The  Commission  has  from  time  to 
time  allowed  such  percentages,  ranging  from  9  to  20 
per  cent.  Such  costs  vary  in  companies  according  to 
their  size  and  character.  In  this  case,  whatever 
allowance  is  made  must  be  a  pure  estimate.   We  think 
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a  fair  allowanoe  would  be  12  per  cent.  This  com- 
puted on  $669,239,  total  direct  cost,  gives  $80,308.68 
instead  of  $117,337.89  claimed  by  the  company,  leav- 
ing $36,929.21  to  be  deducted  from  the  company's 
claimed  valuation.  This  gives  a  total  accepted  valua- 
tion of  $749,346.  To  this  should  be  added  working 
capital  of  $25,000,  and  other  assets  $21,572;  and  when 
from  the  total  thus  reached  we  deduct  the  reserve  or 
accrued  depreciation,  $93,544,  we  get  a  rate  base  of 
$702,574.    Table  A  next  shows  this  in  schedule  form. 

Table  A.     Rate  Base 


IMBO- 

1919 

■» 

1921 

CompuT'i  nviKd  find  opital  (CUiks  tpprslMj). 

H7M.V6 
37,020 

t78a.«7S 

37,029 

Lai  («im»»  al  iivnlnd  oaU  d»med  eic«UY<. . .  . 

1749. 44B 

1749.4411 

"S:'£ 

1778,018 
S9,201 

I73«,B17 

1710,817 

Income  Nssra,  Revenues  and  Expenses 
The  company  produced  an  estimate  of  revenue  and 
operating  expenseB  for  the  year  1921  based  on  differ- 
ent rates  of  fare,  with  acoompfinying  comparative 
figures  for  1919  and  1920.  This  statement  included 
an  expense  item  of  $41,477  for  depreciation  of  way 
and  fltmctures,  equipment,  and  power  plant.  It 
developed  upon  the  hearing,  however,  under  cross- 
examination  by  the  sitting  CommisBloner,  that  the 
accepted  percentages  upon  whidi  the  depreciation  had 
been  computed  covered  not  only  the  tangible  fixed 
capital  but  also  the  related  intangible  fixed  capital  or 
overhead  costs.  A  corrected  estimate  reduced  this 
item  of  depreciation  to  $32,870.32. 
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There  waa  also  shown  a  present  power  expense  of 
$38,609,  whi<jh  after  December  31,  1920,  will  by  a 
change  in  the  method  of  snpplying  power  be  reduced 
to  $32,531.  The  difference  is  $6,068,  and  thus  while 
the  estimate  presented  is  a  proper  one  for  the  year 
ending  December  31,  3920,  it  is  in  this  respect  exces- 
sive for  the  year  1921. 

There  are  no  other  items  whicii  seem  to  call  for 
criticism,  and  as  thus  corrected  the  operating  costs 
for  1921  would  appear  as  in  table  B  following. 

The  cost  of  power  is  dependent  upon  the  cost  of 
coal  and  will  ^actuate  with  that  cost.  In  making  rates 
for  the  future  it  is  necessary  to  consider  the  tendency 
of  costs  and  revenues.  The  Commission  would  seem 
to  be  justified  in  taking  judicial  notice  of  a  decided 
prospect  of  decreasing  costs,  not  only  of  coal  but  of 
other  operating  expenses ;  and  while  the  prospect  may 
not  be  sufficiently  tangible  for  actual  application,  it 
should  be  given  some  bearing.  In  estimating  revenue 
it  is  necessary  to  consider  the  probable  effect  upon 
travel  of  an  increased  rate  of  fare.  The  increase  from 
five  to  six  cents  in  the  fare  of  this  company  did  not 
cause  a  decrease  in  travel.  On  the  contrary,  an 
increase  occurred.  We  will  therefore  assume  that  an 
increase  from  six  to  seven  cents  will  not  reduce  the 
volume  of  traffic.  The  number  of  passengers  carried 
for  the  first  nine  months  of  1920,  extended  at  the  same 
proportion  over  the  entire  year,  is  3,793,000. 

Taking  the  present  coal  cost  and  other  expenses  and 
making  no  allowance  for  prospective  decrease  therein, 
and  assuming  no  reduction  in  travel,  an  estimated 
income  account  for  one  year  at  different  rates'  of  fare 
wllii  the  income  applied  to  the  rate  base  as  herein- 
above adjusted  results  as  follows,  with  relative  show- 
ings for  the  years  1919  and  1920.  In  this  computa- 
tion I  have  assumed  that  a  cash  fare  of  seven  cents 
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■with  four  tickets  for  twenty-five  cents  will  yield-on  the 
average  six  and  one-half  cents. 

In  detesmining  the  rate  baae  it  bae  beem  ass-inned 
that  there  should  be  deducted  from  the  company's 
total  asaeta  such  a  part  thereof  as  is  represented  by 
the  depreciation  reserve  which  it  has  itself  set  aside. 
.  It  may  be  that  this  reserve  is  inadequate.  It  may  be 
that  it  is  excessive.  Judging  from  the  Commission's 
experience  with  other  electric  railroads,  the  former  is 
more  likely  to  be  the  oaee.  In  fact,  the  CommiB- 
sion's  engineers  have  estimated  that  there  should 
have  been  a  reserve  for  accrued  depreciation  of 
$112,615  at  the  end  of  1918.  It  is  not  felt,  however, 
that  the  company  should  be  penalized  at  this  time  for 
the  faUnre  to  have  accumulated  a  reserve  the  exact 
amount  of  which  must  be,  in  the  nature  of  the  case, 
highly  problematical.  If  it  should  prove  that  the 
reserve  which  the  company  is  now  accumulating  is 
inadequate  to  take  care  of  the  retirement  losses  or 
realized  depreciation  on  property  hereafter  replaced 
or  abandoned,  it  will  be  time  enough  then  to  decide 
whether  the  burden  of  such  losses  in  excess  of  the 
provision  for  them  contained  in  the  reserve,  shall  be 
charged  against  the  srtockholders  of  the  company  in 
the  form  of  decreased  dividends,  or  included  in  future 
operating  expenses  to  be  absorbed  by  the  car-riding 
public  in  the  fares  thereafter  to  be  paid.  The  com- 
pany is  entitled  to  a  reasonable  surplus,  and  the  only 
amount  which  is  deducted  for  accrued  depreciation 
is  therefore  the  amount  whidi  the  company  has  dedi- 
cated to  that  purpose. 

The  company  at  first  claimed  that  for  the  future  it 
should  be  allowed  something  more  than  $71,000  a  year 
to  cover  depreciation  of  way  and  structures  and  equip- 
ment. This  was  questioned  at  the  hearing  and  the 
proper  annual  charge  fixed  at  $32,870.    This  amount 
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has  been  get  up  in  the  theoretical  income  acoomit  used 
for  oompnting  the  probable  rate  of  retttm  for  1921. 
During  a  part  of  the  year  1920,  however,  depreciation 
was  aotnatly  charged  at  the  rate  of  $40,000  a  year, 
and  it  appears  from  the  company's  qnarterly  reports 
to  the  Commission  that  for  the  first  nine  months  of 
1920,  three-fourths  of  $40,000,  or  $30,000,  waa  carried 
to  the  reserve.  The  revised  estimate  of  depreciation 
was  enbiratted  in  the  early  part  of  November,  and  it 
is  assumed  that  for  the  last  two  months  of  1920  the 
charge  was  at  the  rate  of  only  $32,570  per  annnm. 
The  computed  balance  in  the  depreciation  reserve  at 
the  end  of  1920  is  arrived  at  by  taking  the  balance 
reported  by  the  company  for  September  30,  1920,  and 
adding  to  it  one-twelfth  of  $41,477,  the  annual  depre- 
ciation rate  used  in  the  early  months  of  the  year, 
plus  two-twelfths  of  $32,870,  the  revised  annual  rate. 
This  of  course  assumes  that  no  chaiges  for  retire- 
ments  have  been  made  against  the  reserve  durii^  the 
last  three  months  of  1^0. 

It  must  be  understood  that  the  annual  charge  of 
$32,570  allowed  by  the  Commission  for  depreciation, 
is  allowed  for  that  purpose  and  no  other.  The  com- 
pany can  not  with  propriety  decrease  this  charge  in 
order  to  have  more  money  available  for  dividends,  and 
the  Commission  will  expect  the  company  to  set  aside 
in  the  depredation  reserve  at  least  as  much  each  year 
as  it  is  now  allowed. 

It  is  noticeable  that  the  ratio  of  return  for  the  years 
1919  and  1^0  has  been  somewhat  low,  and  an  exami- 
nation of  the  record  in  the  previons  case  shows  that 
if  rates  of  return  in  earlier  years  were  to  be  adjusted 
to  tiie  higher  rate  base,  the  returns  for  several  years 
would  be  less  than  the  company  was  entitled  to  receive. 
Under  these  circumstances,  were  it  not  for  the  well 
defined  trend  to  lower  operating  costs  which  is  now 
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evident,  a  full  seven  cent  fare  for  a  limited  period 
■would  not  be  unjuBt.  Ab  it  is,  we  feel  that  with  a 
cash  fare  of  seven  cents,  with  the  option  on  the  part 
of  the  rider  to  purchase  four  tickets  for  twenty-five 
oents,  a  full  eight  per  cent  return  will  be  secured  from 
the  start  with  a  fair  prospect  of  exceeding  the  esti- 
mate. 

An  order  will  be  entered  authorizii^  the  company 
to  put  into  effect  on  five  days'  notice  and  publication, 
a  cash  fare  of  seven  cents,  conditional  on  the  sale  of 
four  tickete  for  twenty-five  oente,  effective  for  a  period 
of  one  year  and  until  the  further  order  of  the  Com- 
mission. 

All  oonoor. 


In  the  Matter  of  the  Petition  or  Complaint  of  Ejnq»- 
TOK  Gas  and  Electmo  Company  under  Sections  71 
and  72,  Public  Service  Commissions  Law,  Asking 
that  Increased  Maximum  Prices  for  Gas  Furnished 
the  Public  by  Said  Company  be  Allowed  to  be 
Charged  ^ase  No.  7848 

(Public  Sorice  GomtniBsion,  Second  Distriot,  Januu;  U,  1921) 

Qm  compuilw  —  rates  —  eztstenca  of  contract  does  not  pMdnde 
Oammloslon  fran  fixing  ivasoaatds  rates  —  service  cliarge. 

Contract.  Kren  thoa^  a  contract  «zistB  between  a  gaa  com- 
pany and  a  mnnioipolity  which  attempte  to  limit  rates  which 
msT  be  chained,  the  Commission  has  power  and  it  is  its  dnl? 
to  determine  a  just  and  reasonable  rate. 

Serviee  (Aarge.  A  aerviee  charge,  whereby  a  nniform  charge 
is  imposed  on  each  consumer  in  order  to  meet  theee  expenses 
which  depend  in  amonnt  apon  the  number  of  consumers  and 
not  upon  the  qnantity  of  the  commodity  eonscmed  by  each,  ia 
a  legal  and  juet  charge  if  properly  adjusted  as  to  amount. 

BatM.  Proposed  schedule  of  rat«  including  ssrnoa  charge 
ef  flftj  ewie  •  month,  appiored. 
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Gould  &  WiMe  (by  H.  M.  Bigelow),  and  T.  B.  Beal, 
president,  for  the  petitioner. 

Palmer  Canfield,  mayor,  and  William  D.  Biinnier, 
corporation  counsel,  for  the  city  of  Kingston. 

Francis  C.  Merritt,  for  the  Kingston  Taxpayers' 
Association. 

E^BixoQQ,  Commissioner. —  This  is  a  proceeding 
instituted  upon  petition  under  sections  71  and  72  of 
the  Public  Service  Commissions  Law,  by  the  Kings- 
ton Gas  and  Electric  Company,  alleging  that  the  rates 
now  charged  the  public  by  said  company  for  manu- 
factured gag  in  the  city  of  Kingston  and  nearby  places 
are  insufficient  to  yield  reasonable  compensation  for 
the  service  rendered  and  are  therefore  unreasonable; 
and  it  asks  this  Commission  to  fix  the  maximum  prices 
which  may  be  charged  in  accordiince  with  a  certain 
proposed  schedule  set  forth  in  said  petition. 

The  schedule  provides  for  a  block  rate,  charging 
one  dollar  and  ninety-^re  cents  per  1,000  cubic  feet 
for  the  first  5,000  cubic  feet  per  month,  diminishing 
by  successive  steps  so  that  a  charge  of  one  dollar  and 
sixty  cents  per  1,000  cubic  feet  is  provided  for  all 
gas  consumed  over  100,000  cubic  feet  per  month.  A 
prompt  payment  discount  of  five  cents  per  1,000  cubic 
feet  is  provided,  and  a  service  charge  of  fifty  cents 
per  month  per  meter  is  imposed. 

Under  the  rates  now  in  force,  the  company  charges 
one  dollar  and  twenty-five  cents  per  1,000  cubic  feet 
for  the  first  5,000  cubic  feet  with  a  discount  of  ten 
cente  per  1,000  cubic  feet  for  prompt  payment.  The 
various  steps  are  graduated  in  the  same  manner  as 
in  the  proposed  new  tariff,  and  as  a  result  the  pro- 
posed increase  amounts  to  seventy-five  cents  per  1,000 
cubic  feet.     There  is  at  present  no  service  charge, 
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bat  there  is  an  annnal  minimmu  charge  of  aiz  dollara 
to  each  coatomer. 

On  December  28,  1912,  the  petitioner  entered  into 
a  contract  with  the  city  of  Kingston  to  provide  for 
the  public  street  lighting  of  the  city.  This  contract 
contained  the  following  provision: 

*'  Tenth.  It  is  further  agreed  that  during  the  term 
of  this  agreement  the  party  of  the  first  part  shall  not 
increase  its  existing  schedule  of  rates  now  on  file 
with  the  Public  Service  CommisBion  of  the  State  of 
New  York,  for  gas  or  electricity  furnished  the  inhabi- 
tants of  the  city  of  Kingston.  But  this  provision 
aball  not  be  construed  to  take  away  any  of  the  rights 
which  the  citizens  of  the  city  may  now  have  regarding 
the  rates,  etc.,  as  established  by  the  Pnblic  Service 
Commission." 

This  contract  became  effective  March  1,  1913,  to 
extend  for  a  period  of  ten  years,  or  until  March  1, 
1923.  It  still  has  some  two  years  and  two  months 
to  run. 

In  violation  of  this  covenant  in  its  formal  agree- 
ment, which  was  one  of  the  considerations  upon  which 
it  obtained  the  street  lighting  contract,  from  which 
it  has  received  a  substantial  revenue  for  these  many 
years,  the  company  now  comes  before  this  Commis- 
sion and  asks  for  a  very  decided  increase  in  rates. 
The  city  naturally  objects  to  this  breaking  of  the  con- 
tract, raising  the  question  of  the  jurisdiction  of  the  ■ 
Commission  very  vigorously  and  ably. 

If  this  were  a  court  of  equity  which  could  withhold 
its  remedial  processes  from  those  who  do  not  come 
before  it  with  clean  hands,  the  objection  of  the  city 
could  be  very  properly  entertained.  Ours,  however, 
is  a  statutory  body,  impressed  with  certa'n  duties, 
among  which  is  the  fixing  of  just  and  reasonable  rates. 
This  remedy  we  must  apply  if  appealed  to,  even  where 
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the  complaining  party  comes  before  us  in  direct  viola- 
tion of  its  solemn  covenant.  The  breach  of  contract 
may  relieve  the  other  party  from  any  obligation  it  is 
under,  and  it  may  even  render  the  delinquent  liable  in 
an  action  for  damages,  but  those  are  questions  for 
the  courts  and  not  for  us.  Our  sole  duty  is  to  proceed 
to  fix  a  jnst  and  reasonable  rate  when  applied  to. 

The  case  comes  within  dirett  scope  of  the  decision 
of  the  Court  of  Appeals  in  People  ex  rel.  South  Glens 
Falls  V.  Pub.  Serv.  Comm.,  225  N.  Y.  216.  In  that 
case  the  court  stated:  "A  municipal  corporation  is 
simply  a  political  subdivision  of  the  state  and  exists 
by  virtue  of  legislative  enactments.  Bate  regulation 
is  a  matter  of  the  police  power  of  the  state  and  the 
terms  and  conditions  such  as  here  in  question  con- 
tained in  a  franchise'  to  a  service  corporation  may 
be  modified  without  impairing  the  obligation  of  a  con- 
tract within  the  provisions  of  the  Conatitution. 
{Louisville  d  N.  R.  R.  Co.  v.  Mottletf,  219  U.  S.  467, 
480,  482;  Texas  <&  N.  0.  R.  R.  Co.  v.  MiUer,  221  XJ.  S- 
408,  414;  Buffalo  E.  8.  R.  R.  Co.  v.  Buffalo  Street 
R.  R.  Co.,  Ill  N.  Y.  132;  City  of  Rochester  v. 
Rochester  Ry.  Co..  182  N.  Y.  99;  affd.  205  U.  S.  236; 
Portland  Ry.  L.  d  P.  Co.  v.  City  of  Portland,  201  Fed. 
Bep.  119,  125.)  " 

Announcing  this  principle,  the  court  proceeda  to 
the  finding  that  in  such  cases  the  Public  Service  Com- 
mission has  power  to  increase  the  rate  limited  by  a 
franchise.  This  authority  has  been  frequently  cited 
with  approval  in  various  later  cases  which  have  come 
before  the  court  of  last  resort. 

Council  for  the  city  seek  to  distinguish  the  instant 
case  from  this  decision  upon  the  theory  that  here  we 
have  a  contract  limited  to  ten  years ;  whereas  in  that 
case  there  was  a  franchise  involved.    That  franchise 
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was  not  perpetual,  as  has  been  suggested,  but  waa  for 
a  term  of  fifty  years. 

This  distinction  cannot  prevail.  Whatever  efiEec- 
tive  force  could  he  given  to  the  franchise  limitation 
would  only  be  by  reason  of  the  fact  that  it  conBtituted 
a  contract,  and  the  courts  in  considering  these  eases 
have  treated  the  franchise  limitations  as  in  the  nature 
of  Testrictions  contained  in  a  valid  contract. 

The  principle  of  the  case  of  Union  Dry  Goods  Co. 
V.  Georgia  Pub.  Serv.  Corp.,  248  U.  S.  372,  controls. 
In  that  case  the  Railroad  Commission  of  Georgia 
fised  the  rates  to  be  charged  by  a  corporation  for 
supplying  electricity  to  the  inhabitants  of  a  city, 
which  superseded  lower  rates  agreed  on  in  an  existing 
time  contract  made  previously  between  the  company 
and  the  consumer.  This  action  of  the  commission 
was  held  to  be  legally  effective  and  a  valid  exercise  of 
the  police  power,  not  impairing  the  obligation  of  the 
contract  or  depriving  the  consumer  of  property  with- 
out due  process,  within  the  prohibition  of  the  United 
States  Constitation. 

In  announcing  and  reiterating  this  principle,  the 
court  cited  numerous  authorities,  and  the  opiDion  of 
Justice  Clarke,  referring  to  the  contention  of  counsel 
to  the  contrary,  contains  the  following  paragraph 
which  is  peculiarly  pertinent  in  the  present  situation : 
"  Except  for  the  seriousness  with  which  this  claim 
has  been  asserted  and  is  now  pursued  into  this  court, 
the  law  with  respect  to  it  would  be  regarded  as  so 
settled  as  not  to  merit  further  discussion." 

Of  course  the  fact  that  here  the  contract  was  made 
on  behalf  of  the  consumer  by  a  municipality  can  under 
no  view  add  to  its  force.  If  an  authorized  contract 
made  directly  with  a  consumer  has  no  binding  force, 
as  against  a  regulatory  order,  such  force  cannot  be 
given  it  because  the  contract  is  made  on  behalf  of 
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oonsumerB  by  a  munieipality,  or  any  other  third  party 
acting  as  their  agent. 

A  still  further  reason  exists  here  why  the  contract 
in  qaestion  does  not  remove  the  controversy  from 
the  sphere  of  our  jurisdiction.  The  contract  in  ques- 
tion was  made  in  1912,  after  the  enactment  of  the 
Pnblio  Service  Commissions  Law,  and  ia  therefore 
subject  to  it.  It  would  be  ao  subject  even  if  it  were  a 
contract  or  franchise  which  would  otherwise  come 
within  the  decision  of  the  Quinbif  case.  This  has  been 
BO  held  in  a  late  decision  of  the  Court  of  Appeals, 
in  People  ex  rel.  City  of  New  York  v.  Nixon,  229  N.  T. 
356.  In  this  case  Judge  Cardozo  writes  as  follows, 
referring  to  the  Public  Service  Commissions  Law 
(Laws  of  1907,  chap.  429,  §  49,  as  amd.  by  Laws  of 
1911,  chap.  546):  "  Contracts  fixing  rates,  if  made 
before  the  enactment  of  these  statutes,  were  subject 
at  the  utmost  to  the  possibility  of  the  exercise  by  the 
state  of  its  police  power  in  the  future.  Contracts 
made  thereafter  were  subject  to  a  possibility  which 
had  become  merged  in  a  reality.  It  was  no  longer  a 
question  of  what  the  state  might  do  at  some  indefinite 
and  unknowable  time.  It  was  a  question  of  what  the 
state  had  already  done,  drawing  upon  sources  of 
energy,  reserves  of  power,  till  then  latent  and  poten- 
tial, and  manifesting  its  will  in  law.  A  new  public 
policy  had  been  initiated.  A  new  right  had  been 
declared.  Bates  were  thereafter  t«  be  just  and 
reasonable  alike  for  carriers  on  t^e  one  sida  and  for 
passengers  or  shippers  on  the  other.  Neither  class 
would  be  permitted  for  its  own  benefit  to  set  the  rule 
at  nai^ht.  The  state  through  its  delegate,  the  com- 
mission, would  lower  the  charges  if  too  high.  It  would 
raise  them  if  too  low.  (People  ex  rel.  N.  Y.  Steam 
Co.  -V.Straus, supra;  Arlington  Board  of  Survey  v.  Bay 
State  Street  By.  Co.,  supra;  Postal  Tel.-Gahle  Co.  v. 
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Associated  Press,  228  N.  Y.  370,  375;  Armour  Pack- 
ing Co.  V.  U.  S.,  209  U.  S.  56;  Union  Dry  Goods  Co.  v. 
Georgia  Pub.  Serv.  Corp.,  248  TJ.S.Z72.)    •    '    *" 

"  One  whose  rights,  such  as  they  are,  are  subject  to 
state  reatrictioii,  cannot  remove  them  from  the  power 
of  the  «tate  hy  making  a  contract  about  them.  The 
contract  will  carry  with  it  the  infirmity  of  the  subject 
matter.  (Hudson  County  Water  Co.  v.  McCarter, 
209  U.  S.  349,  357.)  " 

The  jurisdiction  of  the  Commission  cannot  be 
successfully  assailed,  and  it  becomes  our  duty  to  pro- 
ceed to  a  consideration  of  the  reasonableness  of  tho 
rates  proposed  by  the  petitioner  in  the  petition  filed. 

Suggestion  is  made  by  the  city  that  the  investment 
and  business  of  both  the  electric  and  gas  departments 
of  the  petitioner  should  be  taken  into  consideration 
in  determining  a  just  and  reasonable  rate.  This  is 
not  the  law.  Minnesota  Bate  Cases,  230  U.  S.  352, 
435;  Municipal  Gas  Co.  v.  Public  Service  Commission, 
225  N.  Y.  89. 

In  the  latter  case,  page  100,  the  principle  control- 
ling here  is  expressed  as  follows:  "That  a  com- 
pany which  sells  gas  may  sometimes  sell  electricity 
is  one  of  the  accidents  of  commerce.  The  fortuitous 
conjunction  of  two  unrelated  functions  or  activities 
does  not  change  the  rate  of  profit  to  be  derived  from 
the  fulfillment  or  pursuit  of  either.  The  defendants 
would  have  us  say  that  the  plaintiff,  if  it  makes  enough 
from  electricity,  must  supply  its  gas  for  nothing. 
•  "  •  In  fixing  the  price  of  electricity,  the  plaintiff 
is  not  entitled  to  recoup  its  losses  upon  sales  of  gas. 
For  the  same  reason,  in  fixing  the  price  of  gas,  it  is  not 
required  to  make  allowance  for  the  just  and  reasonaUe 
profit  which  is  the  limit  of  permissible  return  upon  its 
sales  of  electricity." 

Separating  therefore  the  gas  and  electric  Industries 
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of  this  petitioner,  and  considering  only  the  former  as 
pertinent  to  the  inquiry  here,  we  proceed  to  a  deter- 
mination of  what  rate  would  give  a  fair  return  to  the 
petitioner  npon  its  invested  capital. 

There  is  no  eerions  difficulty  in  the  case  of  arriving 
at  a  rate  base.  The  books  and  property  of  this  com- 
pany were  carefully  examined  by  the  division  of  this 
Commission  in  capitalization  case  No.  6870,  and  the 
fixed  eapital  used  in  the  manufacture  of  gas  was 
determined.  This  record  is  in  evidence,  and  there  is 
no  dispute  or  question  on  the  subject.  It  may  there- 
fore be  followed  with  reliance. 

Taking  the  changes  due  to  additions  and  witli- 
drawals  for  the  year  1919,  we  find  the  fixed  capita^, 
used  exclusively  for  gas  purposes  to  be  $722,038.88., 
There  are  certain  other  items  of  fixed  capital  which 
are  used  for  both  the  gas  and  electric  division.  These 
have  been  divided  by  the  company,  with  the  exception 
of  certain  minor  items  which  have  been  allocated 
exclusively  to  the  gas  department,  equally  between 
the  two  departments.  As  the  general  investment  in 
the  gas  property  exceeds  that  in  the  electric  property 
by  something  over  40  per  cent,  these  allocated  general 
items  applicable  to  both  are  certainly  conservative  so 
far  as  the  company  is  concerned,  and  its  claim  in  this 
regard  may  be  properly  allowed.  With  this  allocation, 
the  items  of  general  capital  properly  aUowed  to  the 
gas  department  amount  to  $56,445.11,  leaving  a  total 
fixed  capital  of  $778,483.99.  This,  howevsr,  is  the 
undepreciated  value  of  the  property,  and  from  this 
amount  should  be  deducted  the  reserve  for  accrued 
depreciation  of  $27,391.11,  leaving  as  fixed  capital 
$751,092.88.  The  company  claims  an  allowance  fov 
working  capital  equal  to  materials,  supplies  on  hand, 
and  two  months'  revenue.  This  is  the  somewhat  usual 
method  of  arriving  at  this  allowance,  and  in  the 
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absence  of  controversy  on  the  subject  should  be 
approved.  This  sum  is  $61,367.23,  making  a  rate  base 
of  $812,460.11. 

In  contraBt  with  the  simplicity  of  the  problem  of 
determining  the  invested  capital  on  which  a  rate 
should  be  returned  is  the  exceeding  difficulty  of 
estimating  the  probable  cost  of  production.  The 
current  year  has  been  abnormal  Prices  have  soared 
sfcyward  for  materials  needed  in  the  manufacture  of 
gas.  The  price  for  gas  coal  and  gas  oil  have  readied 
altitudes  heretofore  almost  unknown.  The  result  has 
been  disastrous  to  gas  manufacturing  companies, 
including  this  petitioner.  Statements  have  been  sub- 
mitted showing  an  operating  loss  in  gas  manufactured, 
for  a  portion  of  the  past  year,  and  it  is  due  to  this 
condition  that  the  petitioner  demands  the  rate  set 
forth  in  the  proposed  schedule  of  one  dollar  and 
ninety  cents  per  1,000  cubic  feet. 

It  is  quite  apparent  now  that  these  prices  experi- 
enced by  this  petitioner  were  abnormal,  and  also  that 
they  were  temporary.  The  peak  has  been  passed, 
and  reductions  are  already  in  progress.  It  appeared 
from  the  evidence  of  the  witnesses  called  in  this  case 
that  in  the  Hudson  Valley  the  price  prevailing  not  long 
ago  for  bituminous  coal  of  nine  dollars  at  the  mines 
had  shrunk  slightly  prior  to  the  hearing  held  in 
November  to  five  dollars.  This  emphasize*!  the  fact 
which  follows,  not  only  from  the  evidence  in  this  case 
but  from  general  conditions  known  to  this  Commis- 
sion, of  which  we  should  take  notice,  that  the  exceed- 
ingly high  prices  lately  experienced  are  transitory. 
They  form  no  safe  basis  for  rate  making  in  an  attempt 
to  compute  a  reasonable  return  for  the  future.  On 
the  other  hand,  it  would  be  equally  unjust  to  have 
recourse  to  pre-war  prices  or  to  conditions  which 
formerly  maintained  in  this  industry,  because  there 
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is  no  reasonable  assurance  that  they  will  be  entirely 
restored  within  any  short  period  of  time. 

There  is  one  respect  as  to  which  our  duty  is  quiti 
plain  in  view  of  the  abnormally  fluctuating  costs  of 
material,  and  that  is  that  any  ord«r  which  is  to  bi: 
made  at  the  present  time,  in  a  case  like  this,  should 
not  be  of  very  long  duration,  and  should  cover  only 
a  limited  period,  during  which  time  the  actual  experi- 
ence will  be  a  valuable  guide  to  further  action  appro- 
priate in  the  premises. 

From  all  the  evidence  in  the  case,  and  the  signs  of 
the  times  as  covered  thereby,  it  would  seem  that  the 
year  1920,  in  which  the  peak  of  the  prices  was 
experienced,  should  not  be  closely  followed  in  fixing  a 
rate  for  the  year  1921 ;  and  as  far  as  we  may  judg<? 
the  future  by  the  past,  no  safer  assumption  can  btf 
now  made  than  that  in  the  evident  retrograde  move- 
ment the  year  1921  will  somewhat  closely  resemble  the 
year  1919. 

The  propriety  of  determining  the  rates  upon  fluctu- 
ating or  abnormal  prices  has  been  lately  considered  in 
elaborate  opinions  by  Judge  Hand  in  the  United 
State  District  Court,  and  by  Justice  Greenbaum  in 
the  New  York  State  Supreme  Court.  In  their  very 
learned  and  elaborate  opinions  many  authorities  are 
cited,  to  which  it  is  not  necessary  to  refer  in  detail. 
Consolidated  Gas  Co.  v.  Newton,  267  Fed.  Repr.  231 ; 
Kings  County  Lighting  Co.  v.  Lewis,  110  Misc.  Bep. 
204. 

It  is,  therefore,  proposed  to  solve  the  problem  before 
us  on  the  theory  that  1921  will  approximate  in 
experience  the  year  1919.  If  this  seema  to  be  improper 
or  unfair  as  the  end  of  the  year  approaches,  applica- 
tion may  be  made  by  either  party  for  relief.  If  too 
low  a  rate  is  secured  by  the  application  of  this  prin- 
ciple, the  company  may  apply  for  a  further  increase. 
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If  too  high  a  rate  is  the  result,  application  may  ha 
made  by  the  city  for  redaction,  in  the  consciousness 
that  even  if  a  rate  somewhat  high  is  Becared  hy  thi'i 
method  for  the  year  1921,  the  fact  remains  that  by 
reason  of  the  abnormal  and  nnuBual  pricirs  of  raw 
materials  which  have  maintained  in  1920,  the  rate 
payers  in  the  city  of  Kingston  have  at  times  secnred 
their  gas  at  a  cost  less  than  the  cost  of  production. 

The  operating  revenues  for  1919  were  $156,93257; 
for  the  same  period  the  operating  expenses,  includ- 
ing taxes  other  than  income  tax,  were  $154,407.57, 
leaving  an  income  of  $2,525.30. 

The  total  operating  expenses  of  the  company  for 
1919,  per  1,000  cubic  feet  manufactured,  was  $1,098. 
The  principal  subdivisions  of  this  item  are  as  follows, 
per  1,000  cubic  feet:  production,  .727;  transmission 
and  distribution,  .097;  commerdal,  .122;  general 
administration,  .073. 

The  gross  operation  cost,  and  the  principal  items 
composing  the  same,  are  none  of  them  so  high  in 
proportion  to  the  expenses  necessarily  incurred  gen- 
erally throughout  the  district  for  the  same  purposes 
hy  other  companies  as  to  give  rise  to  suspicion  of 
extravagance  or  suggest  the  propriety  of  detailed 
examination  as  to  their  need  or  reasonableness. 

In  order  to  secure  an  8  per  cent  return  upon  the 
above  indicated  rate  base  of  $812,460,  an  annnitl  incoma 
of  $64,996  should  be  secured,  or  an  increase  iu  revenue 
of  $62,471.50.  During  the  year  in  question  there  were 
sold  118,258,800  cubic  feet  of  gas,  and  in  order  to 
secure  the  indicated  revenue  an  additional  price  of 
fifty-three  cents  per  1,000  cubic  feet  would  be  neces- 
sary; and  the  evidence  indicates  that  there  will  be  no 
substantial  variance  from  these  sales  in  the  immediate 
future. 

This  would  indicate  a  net  charge  of  one  dollar  and 
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sixty-eight  cents  per  1,000  cabic  feet,  to  which  should 
be  added  the  increased  cost  of  freight,  as  the  proper 
rate  to  be  fixed  in  this  case,  if  no  service  charge  bu 
made.  This  is  an  increase  of  fifty-three  cents  pec 
1,000  cubic  feet  needed  for  additional  revenue  added 
to  the  rate  actually  charged  of  one  dollar  and  ffteeii 
cents  net. 

There  is  at  present  a  minimom  rate  in  effect  of  si^ 
dollars  a  year.  This  it  will  be  noted  is  not  the  usual 
monthly  rate,  but  being  spread  over  a  year's  consump- 
tion practically  resnlts  in  no  added  revenue.  The 
company  now  proposes  to  substitute  a  service  charge 
of  fifty  cents  a  month.  This  has  aroused  decided 
opposition.  The  customer  feels  that  he  is  being 
charged  something  for  nothing. 

The  so-called  "  service  charge  "  should  more  prop- 
erly be  designated  as  a  "  ready  to  serve  '*  charge. 
This  is  to  provide  a  reasonable  return  on  the  capital 
invested  in  addition  to  the  expenses  incurred  in  put- 
ting the  consimier  in  a  position  where  he  may  obtain 
gas  if  he  wishes,  and  is  to  cover  these  charges  which 
exist  by  reason  of  this  connection,  and  are  not 
influenced  by  the  amount  of  gas  consumed.  This 
charge  is  proper  in  scientific  rate  making,  but  has 
been  loudly  inveighed  against. 

The  matter  was  very  carefully  considered  in  the  very 
learned  opinion  of  Commissioner  Irvine  in  the  ease 
of  the  Bochester  Gas  and  Electric  Corporation  [case 
No.  7468,  24  St.  Dept.  Rep.  175],  decided  October  14, 
1920.  A  charge  of  this  nature  has,  after  a  study  of 
the  subject,  been  approved  by  law  making  bodies  and 
by  students  of  the  subject  generally.  It  is  believed 
that  after  consideration  it  will  be  approved  by  the 
thinking  peoplo  of  Kingston ;  and  I  know  of  no  greater 
aid  to  that  end,  even  at  the  expense  of  repetition,  than 
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to   reproduce   here   the   logic   Commiseioner   Irvine 
employed  in  the  Soohester  case,  as  follows : 

"  The  Sbbticb  Chabqe  • 
*'  The  service  charge  as  herein  used  is  a  uniform 
charge  to  all  consomers,  which  together  with  another 
charge  baaed  npon  the  amonnt  of  gas  consamed 
constitutes  the  entire  rate  to  be  paid.  The  service 
charge  is  not  new  although  it  has  not  as  yet  come 
into  general  use.  It  is  sometimes  called  a  readi- 
nees  to  serve  charge  an.d  sometimes  a  consomer's 
charge.  Its  real  nature  does  not  seem  to  be  generally 
nnderstood  by  consumers,  and  unless  it  is  understood 
it  appears  to  them  to  be  a  mere  arbitrary  impositiou 
in  addition  to  the  regular  price  also  paid  for  what 
they  consider  the  service  supplied.  It  differs  from  the 
familiar  minimum  charge  in  that  it  is  imposed  on  every 
consumer  regardless  of  the  quantity  of  gas  used,  while 
the  minimum  charge  is  practically  imposed  only  upon 
those  consumers  using  less  than  a  certain  quantity 
of  gas,  and  becomes  absorbed  in  the  meter  or  com- 
modity rate  as  soon  as  that  quantity  is  reached.  It 
was  intended  to  serve  the  same  purpose  as  the  service 
charge  but  only  did  so  to  a  limited  extent  and  in  a 
very  crude  manner.  Its  advent  was  greeted  by  an 
enormous  storm  of  disapproval  on  the  part  of  con- 
sumers. Its  injustice  was  vehemently  asserted,  and 
because  of  its  partial  and  discriminating  effect  the 
attack  was  not  without  foundation.  It  had  sufficient 
reason  behind  it  to  enable  it  to  resist  the  attack.  It 
is  now  all  but  universal  where  the  service  charge  is 
not  applied,  and  it  is  an  interesting  fact  that  those 
who  now  resist  the  service  charge  are  strenuous  advo- 
cates of  the  minimum  charge — some  of  them,  probably, 
merely  because  they  are  accustomed  to  it ;  others  for 
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reasons  worked  ont  as  applied  to  their  own  bills  by 
means  of  a  lead  pencil  and  a  pad  of  paper. 

"  The  Commission  has  in  a  nnmber  of  cases 
recognized  the  propriety  of  the  service  charge.  The 
charge  was  approved  in  the  Annual  Report  of  the 
Commission  to  the  Le^slatnre  in  1920,  page  84. 
Circmnstances  in  this  case  require  a  reexamination  of 
the  principle  involved  and  a  clear  statement  of  the 
nature  and  reasons  for  the  charge  and  for  its  adop- 
tion in  preference  to  the  prevailing  minimum  rate. 
The  Commission  having  been  unable  to  complete  its 
investigation  for  a  final  determination  of  the  case,  and 
the  urgent  need  of  the  applicant  for  additional  reve- 
nue demanding  immediate  relief,  a  preliminary  order 
'  was  made  July  1,  1920,  authorizing  the  installation 
of  the  proposed  service  charge  of  forty  cents  per 
month,  and  that  rate  is  now  in  effect.  Recently  com- 
plaints have  been  filed  s^ed  by  a  large  number  of 
consumers  protesting  against  this  charge  and  hear- 
ings have  been  accorded  the  protestants.  This  fact, 
together  with  the  conclusion  of  Commissioner  Barhite, 
contrary  to  that  of  the  other  Commissioners,  justifies 
and  demands  a  more  extended  discussion  than  would 
otherwise  be  warranted  in  view  of  the  past  acts  and 
determinations  of  the  Commission. 

**A  moment's  consideration  must  convince  any  one 
that  every  gas  company  is  subject  to  a  very  consider- 
able expense  in  the  case  of  a  person  whose  premises 
are  connected  with  the  company's  mains,  who  has  a 
meter  installed,  the  valve  open,  and  who  uses  no  gas 
whatsoever.  Suppose  in  any  community  that  no 
patrons  should  in  fact  use  gas  for  a  period  of  one 
month, —  the  plant  of  the  company  is  there  and  yield- 
ing no  return.  It  must  to  a  certain  extent  operate  in 
order  that  any  one  may  have  gas  if  he  tries  to  use  it. 
In  fact  the  expense  of  the  company  would  be  sub- 
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atantially  the  Bame  as  in  normal  timea  except  for  the 
actual  cost  of  producing  the  gas  thr.t  would  ordinarily 
be  consumed  during  that  period.  To  a  degree  this 
applies  to  the  case  of  a  single  consumer  who  is,  as 
the  phrase  goes,  "  connected  up,"  but  who  does  no'- 
use  gas  for  any  particular  period,  as,  for  example,  if 
his  bouse  be  closed  during  a  summer  vacation.  AU 
expenses  can  now  be  ascertained  through  the  accounts 
of  the  companies  required  to  be  kept  according  to  a 
uniform  system  prescribed  by  the  Commission  largely 
for  this  purpose.  In  this  way  costs  can  be  analyzed, 
and  when  so  analyzed  it  is  found  that  certain  thereof 
vary  directly  and  proportionately  with  the  niunber  of 
consumers,  that  is  to  say,  the  cost  to  the  corporation 
of  standing  ready  to  serve  is  exactly  the  same  whether 
the  consumer  and  bis  family  be  away  on  vacation  with 
the  house  closed  or  whether  he  be  a  large  industrial 
consumer  using  many  thousand  feet  a  day.  In  addi- 
tion to  these  items  there  are  others  where  undoubtedly 
a  great  part  of  the  total  is  likewise  proportioned  to  the 
number  of  consumers  and  has  no  relation  to  the 
amount  of  gas  consumed.  In  fact  the  only  item  of 
expense  clearly  and  unquestionably  dependent  upon 
the  amount  of  gas  consumed  and  not  in  any  degree 
upon  the  number  of  consumers  is  the  cost  of  produc- 
ing the  gas  and  storing  it  in  the  holder. 

"  It  is  elementary  that  the  corporation  is  entitled 
to  a  fair  return  on  the  value  of  its  property  used  and 
useful  in  the  public  service,  or  as  section  72  of  tho 
Public  Service  Commissions  Law  states  the  rule  '  a 
reasonable  average  return  upon  capital  actnally 
expended.'  The  corporation  provides  and  installs 
meters  and  it  bears  the  expense  of  the  pipe  from  the 
main  to  the  property  line.  Here  is  an  investment  upon 
which  it  is  entitled  to  a  return  and  which  is  constant 
whether  gas  is  used  or  not  used.    Meters  mast  be 
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inspected  and  kept  in  repair  and  so  must  the  service 
pipes.  Meters  mnst  be  read  whether  gas  is  used  or 
not,  acconnts  mnst  be  kept  with  the  individual  con- 
somer  and  bills  mnst  be  rendered  and  acconnts  col- 
lected. .  While  the  rendition  and  collection  of  bills  is 
not  regardless  of  whether  any  gas  is  consumed,  the 
expense  in  nowise  relates  to  the  amount  of  the  con- 
sumption, and  it  is,  therefore,  a  charge  which  shoald 
be  distributed  among  the  customers  as  a  total.  Meter.) 
and  services  depreciate  regardless  of  the  consomption 
and  t^e  total  depreciation  depends  npon  the  nimiber 
of  meters  and  number  of  services.  The  size  and  extent 
of  mains  is  largely  related  to  the  number  of  consumers, 
and  theoretically,  therefore,  some  proportion  of  the 
return  on  this  investment  and  some  proportion  of  thy 
cost  of  maintenance  and  of  depreciation  should  go 
into  the  service  charge;  but  these  items  have  also  a 
direct  relation  to  the  amount  of  gas  produced  and 
used  and  in  the  absence  of  any  satisfactory  basis  of 
apportionment  it  is  better  to  refer  them  entirely  to 
the  commodity  cost.  The  same  is  tme  of  taxes.  We 
might  extend  the  inqoiry  to  other  less  important  itemt] 
but  enough  has  been  said  to  Ulnstrate  the  principle. 

"  If  we  have  nothing  except  a  straight  charge  of  a 
given  amount  for  each  100  or  1,000  cubic  feet  of  gas 
i!onsumed,  it  is  manifest  that  those  who  consnme  the 
gaa  are  paying  not  only  the  cost  of  supplying  them 
but  tiiey  are  paying  the  expense  snstained  by  the  cor- 
poration in  holding  itself  ready  to  serve  others  con- 
nected np  who  nse  the  gas  not  at  all  or  in  very  small 
quantities.  It  should  be  of  no  concern  financially  to 
the  corporation  whether  it  receives  its  revenue  in  the 
form  of  a  straight  commodity  rate,  in  the  form  of  :i 
commodity  rate  with  a  minimum  charge,  or  in  the 
form  of  a  commodity  rate  plus  a  service  charge.    In 
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any  event  it  is  entitled  tmder  the  law  to  receive  sufTi- 
cient  revenue  in  the  aggregate  to  pay  all  its  operating 
expenses  under  reasonable  and  economic  management, 
to  pay  its  taxes,  to  pay  'a  reasonable  average  retnm 
upon  capital  actually  expended,'  and  to  make  reserva- 
tions out  of  income  for  surplus  and  contingencies. 
Public  Service  Commissions  Law,  §  72.  This  revenut; 
to  which  it  is  entitled  is  a  fixed  sum  to  he  paid  by  con- 
sumers in  one  form  of  rate  or  another,  and  the  ques- 
tion involved  is  in  nowise  a  question  of  greater  or  lesi 
revenue  to  the  company  but  a  question  of  distributing 
the  fixed  burden  among  the  consnmers  equitably  and 
without  discrimination.  From  what  has  already  been 
said  it  must  be  clear  that  a  straight  commodity  rate  h 
inequitable,  and  if  permitted  at  all  should  be  permitted 
only  under  exceptional  conditions  where  the  inequity 
resulting  is  inconsiderable.  The  static  cost  above 
referred  to  can  not,  of  course,  be  distributed  with 
absolute  justice  and  equity  among  alL  The  man  who 
uses  no  gas  but  is  connected  up  is  not  in  precisely  the 
same  situation  of  a  man  who  uses  one  hundred  feet  a 
month,  and  neither  is  in  the  situation  of  a  man  wha 
uses  one  hundred  thousand  feet  a  month.  A  general 
basis  must  be  found  which  will  result  in  a  minimum  of 
inequality.  The  question,  therefore,  resolves  itself  into 
a  consideration  as  to  which  of  the  two  remaining  rates 
is  preferable, —  the  minimum  charge  or  the  service 
charge.  The  expense  to  be  paid  being  in  great  part 
exactly,  and  in  the  rest  almost  exactly,  proportioned 
to  the  number  of  consumers,  the  service  cha^e,  made 
the  same  for  each  consumer,  is  indicated  strongly  as 
the  proper  rate.  The  indication  is  so  strong  that  it 
may  well  be  taken  as  controlling  unless  its  opponents 
can  in  some  way  demonstrate  the  superiority  of  the 
minimum  charge.  The  first  point  always  made  is  that 
it  is  unfair  to  the  small  consumer.     Commissioner 
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Barhite  aske, '  Is  it  just  or  reasonable  that  the  modest 
householder  who  requires  a  few  hundred  or  a  few 
thousand  feet  per  month  should  pay  the  same  amoimt 
to  be  applied  to  the  general  and  constant  expense  of 
the  company  as  the  business  man  who  requires  hun- 
dreds of  thousands  of  feet  in  the  same  time!'  The 
answer  to  this  question  must  be  *  No ; '  but  the  ques- 
tion involves  the  assumption  that  the  service  charge 
includes  the  entire  general  and  constant  expense  of 
the  company.  The  service  charge  should  include  on'.y 
such  parts  of  the  expense  as  are  incurred  in  maintain- 
ing the  service  proper  as  distinguished  from  supply- 
ing the  commodity,  and  only  that  part  that  is  the  same 
or  substantially  the  same  both  for  the  modest  house- 
holder and  the  large  business  man.  So  stated,  the 
answer  to  the  question  must  be  '  Yes,'  It  is  said  the 
service  charge  is  irrespective  of  the  benefit  received 
and  has  no  relation  to  it,  and  that  a  railroad  might 
as  well  charge  a  certain  sum  irrespective  of  the  num- 
ber of  miles  traveled.  There  is  a  distinct  benefit 
received  in  having  a  commodity  ready  to  use  if 
desired,  and  if  the  patron  desires  this  and  if  it  costal 
the  corporation  money  to  satisfy  his  desire  it  is  entitled 
to  compensation.  If  a  railroad  company  kept  a  special 
train  on  a  sidetrack  under  steam  ready  to  convey  a 
party  at  any  time  and  as  often  as  desired  from  point 
to  point,  it  might  well  exact  a  very  considerable  service 
charge.  It  is  said  that  a  very  large  percentage  of  the 
consumers  are  small  users  and  yet  pay  the  greater 
part  of  the  amount  which  the  service  charge  is 
intended  to  provide.  They  pay  only  their  proportion. 
They  pay  as  much  and  no  more  than  the  large  con- 
sumer. They  do  not  pay  the  greater  part  unless  they 
are  the  greater  number.  The  average  consumption 
of  gas  in  Rochester  is  2,700  feet.  With  a  minimum 
rate  of  fifty  cents  and  a  commodity  rate  of  one  dollar 
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and  forty-five  cents  the  bill  of  the  average  consumer 
would  be  three  dollars  and  ninety-one  cents.  With  u. 
service  charge  of  forty  cents  and  a  commodity  rate  of 
one  dollar  and  thirty  cents  his  bill  would  be  thre? 
dollars  and  ninety-one  cents.  In  the  case  of  the  mini- 
mum charge,  the  small  consumer,  as  pointed  out  by 
Commissioner  Kellogg  in  the  petition  of  the  Sea  Cliff 
and  Glen  Cove  Gas  Company,  decided  herewith  (24 
St.  Dept.  Kep.  Ill),  pays  the  entire  cost  of  the 
service  so  far  as  it  is  separated.  He  alone  bears  any 
burden  because  the  commodity  rate,  if  properly 
imposed,  must  be  increased  to  cover  that  portion  of 
the  service  cost  not  met  by  the  very  small  consumer 
who  pays  the  minimum  bill.  The  opponents  of  the 
service  charge  deduce  from  these  arguments  in  some 
manner  that  it  works  a  discrimination  against  the 
small  consumer,  but  every  argument  advanced  applies 
with  equal  or  greater  force  to  the  minimum  charge. 
Assume  a  commodity  rate  of  one  dollar  per  1,000 
cubic  feet  and  a  minimum  charge  of  one  dollar  per 
month.  The  man  whose  house  is  dosed  in  the  sum- 
mer pays  one  dollar  and  uses  no  gas.  The  very 
small  consumer,  probably  a  professional  man  in 
his  office,  uses,  say,  100  feet  and  pays  one  dollar. 
Another  small  consumer  uses  900  feet  and  pays  one 
dollar.  Another  uses  1,000  feet  and  pays  one  dollar. 
An  industrial  coiismner  uses  100,000  feet  and  pays 
$100.  No  part  of  the  cost  of  service  is  directly  paid 
by  any  one  who  uses  1,000  feet  or  more.  The  man 
on  vacation  pays  one  dollar  service  charge,  and  the 
assumed  professional  man  in  his  office  pays  ninety 
cents.  The  small  consumer  thus  pays  a  special  charge 
for  the  service,  and,  because  the  commodity  rate  is 
higher  than  it  would  be  under  a  service  charge,  he 
pays  in  addition  a  part  of  the  service  cost  of  the  large 
■  consumer.    If  anything  further  is  necessary  to  demon- 
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strate  the  discriimiiatioiis  worked  by  the  minimum 
rate,  the  following  Ulostration,  from  a  report  of  a 
committee  of  the  Gloversville  Chamber  of  Commerce, 
should  be  aufficient : '  The  minimum  gas  rate  is  inequi- 
table. A  sample  case  cited  is  the  best  proof.  Mr.  A. 
and  Mr.  B.  are  in  the  minimum  dass,  which  is  placed, 
say,  at  one  dollar.  Mr.  A.  uses  ninety  cents  worth  of 
gas  a  month ;  he  pays  one  dollar.  Mr.  B.  uses  twenty 
cents  worth  of  gas  a  month;  he  also  pays  one  dollar. 
If  the  interest  on  the  service  investment  to  that 
residence  or  office  is  fifty  cents,  the  company  sustains 
a  loss  from  Mr.  A.  of  forty  cents  that  must  be  made 
up  by  some  other  consumer,  while  it  has  made  a  profit 
of  thirty  cents  off  Mr.  B. ' 

"A  single  objection  muains  to  be  considered,  and 
that  is  based  on  the  law.  Section  66  of  the  Trans- 
portation Corporations  Law  provides  that  no  gas  light 
corporation  in  this  State  shall  charge  or  collect  rent  on 
its  gas  meters  either  in  a  direct  or  indirect  manner. 
In  City  of  Buffalo  v.  Buffalo  Gas  Company,  81  App. 
Div.  505,  it  was  held  that  a  so-called  minimum  charge 
was  shown  to  be  a  meter  rent  only  by  evidence  that 
it  varied  in  proportion  to  the  size  of  the  meter.  It  is 
only  by  a  straining  of  language  that  a  service  charge 
as  above  described,  uniform  among  all  classes  of  cus- 
tomerd  and  depending  upon  the  sum  of  all  the  expenses 
that  are  uniform,  could  be  distorted  into  a  rent, 
direct  or  indirect,  for  the  gas  meter.  At  the  same 
time,  it  is  possible  that  a  factor  in  the  service  charge 
covering  a  return  on  the  cost  of  the  meter  and  its 
depreciation  might  be  an  indirect  rental  and  for  that 
reason  should  be  eliminated  from  the  service  charge 
although  otherwise  it  ought  properly  to  be  included." 

Little  can  be  added  to  the  foregoing,  but  perhaps 
another  simile  may  be  helpful.  The  position  of  the 
customers  of  a  gas  plant  is  somewhat  similar  to  that 
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of  the  members  of  a  social  club.  In  order  to  connect 
one  with  the  plant,  and  to  maintain  the  equipment  and 
organization  necessary  to  render  service,  a  certain 
investment  is  expended,  and  it  is  necessary  whether 
or  not  any  gas  is  consnmed.  So  also  the  plant  main- 
tained by  a  club  requires  certain  expenditures 
irrespective  of  materials  famished  its  members.  Tu 
meet  this  cost  of  overhead,  which  is  always  present 
irrespective  of  use,  annual  dues  are  collected,  and  in 
addition  members  are  charged  for  the  actual  materials 
consumed. 

A  service  charge  was  approved  by  this  Commis- 
sion in  1918  in  Matter  of  Lockport  Light,  Heat  S 
Power  Company,  7  P.  S.  C.  2  N.  Y.  27.  It  has  been 
approved  by  other  commissions:  Betort  v.  Betort  W. 
6.  d  E.  Co.  (Wis.),  16  Wis.  R.  C.  R.  195;  Ben  Avon  v. 
Ohio  Valley  Water  Co.  (Pa.),  P.  U.  R.  1917-C  390, 
421;  Kennedy  v.  DeKalb  Sycamore  EL  Co.  (111.)  4  P. 
U.  R.  1917,  830;  Pekin  v.  Pekin  Waterworks  Co.  (111.), 
4  P.  U.  R.  1917,  784;  San  Francisco  v.  Spring  Valleij 
Water  Co.  (Cal.),  P.  U.  R.  1919-A  427;  Hartford  v. 
Hartford  City  Gas  L.  Co.  (Conn.),  P.  U.  E.  1920-F 
840,  843.  There  seems  to  be  no  decision  to  the  con- 
trary. 

In  order  to  avoid  any  question  of  a  violation  of  sec- 
tion 66  of  the  Transportation  Corporations  Law,  pro- 
hibiting direct  or  indirect  charge  for  the  rental  of 
gas  meters,  the  items  of  cost  for  installation  and 
inspection  of  such  meters,  which  would  otherwise  be 
included  in  a  scientific  computation  of  a  service  charge, 
should  be  omitted. 

Following  is  a  computation  of  the  proper  service 
charge  in  the  city  of  Kingston,  using  the  expenses  of 
the  year  1919  as  a  basis,  and  again  assuming  that  it 
wiU  hold  good  in  1921. 
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The  above  computations  do  not  include  any  allow- 
ances for  retnm  and  depreciation  on  investment  for 
meters  and  meter  installations,  nor  for  taxes. 

The  foregoing  indicates  a  proper  charge  of  sixty 
cents  a  month  for  this  readiness  to  serve.  This,  how- 
ever, is  in  excess  of  the  amount  reqnested  by  the  com- 
pany, and  in  view  of  the  opposition  to  the  charge  iu 
all  its  features,  it  will  not  be  increased  beyond  the 
amount  requested,  although  such  increase  would  cor- 
respondingly diminish  the  consumption  charge. 

There  are  5,218  gas  consuming  customers.  A 
revenue  of  $6  a  year  from  each  of  these  would 
produce  a  revenue  of  $31,308;  the  total  added  revenue 
needed  to  produce  a  proper  return  as  heretofore  stated 
is  $62,471.50;  deducting  from  this  a  service  charge  of 
$31,308,  leaves  $31,163.50  to  be  realized  from  metered 
consumption.  Assuming  again  that  the  consumption 
of  1921  equals  that  of  1919,  and  upon  which  all  com- 
putations above  are  based,  of  118,258,800  cubic  feet  and 
making  the  reasonable  assmnption  that  any  increase 
of  consumption  due  to  increase  of  population  or  other 
local  activities  will  offset  any  loss  of  consumption  from 
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loss  of  patronage  due  to  increaeed  prices,  the 
propriety  of  an  added  consumption  diarge  of  twen^- 
sis  cents  per  1,000  cubic  feet  is  indicated. 

A  further  increase,  however,  should  be  made  and 
allowed  to  cover  the  increased  freight  charges  now  in 
effect,  and  which  undoubtedly  will  prevail  in  1921,  aa 
indicated  by  the  following  computation: 

Coal  carbonized  1919 6,422.72  net  tons 

Total  sales  of  gas 118,258,800  cu.  ft. 

M  cubic  feet  sales  per  net  ton  of 

'   coal  carbonized 18.45 

Freight  rate  1919  per  net  ton $2.14 

Increase  of  present  rates  per  net 

ton .86 

Increase  of  present  rates  per  1,000 

cubic  feet .0465 

Gas  oil  used  in  1919 221,510  gala. 

M  cubic  feet  sales  per  gallon. .535 

Freight  rate  1919  per  gallon .0109 

Increase  per  gallon .0044 

Increase  per  1,000  cubic  feet .0083 

Fonr  and  sixty-five  one-hundredths  cents  increased 
freight  on  coal,  plus  eighty-three  one-hundredths  cents 
increased  freight  on  oil,  per  1,000  cubic  feet  produces 
an  added  cost  on  those  two  main  items  of  five  and 
forty-eight  one-hundredths  cents  per  1,000  cubic  feet. 
Added  costs  of  transportation  on  minor  supplies  indi- 
cate that  the  proper  consumption  charge  to  be  fixed 
here  should  be  an  increase  of  thirty-five  cents  pei 
1,000  cubic  feet  over  present  rates. 

An  order  should  therefore  be  entered  fixing  as  a 
maximum  rate  for  the  consumption  of  gas  furnished 
by  this  company  for  the  year  1921,  an  addition  to 
the  present  rate  for  gas  consimiption  of  thirty-fivo 
centj  per  1,000  cubic  feet  to  each  of  the  established 
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blocks,  with  the  same  discount  for  prompt  payment, 
together  with  a  monthly  service  charge  of  fifty  cents 
for  each  customer's  connection. 

Ib7iiie,  Commissioner. — I  concur  with  Cominissioner 
Kellogg  in  his  conclusions  upon  the  merits  of  this  case 
and  in  the  reasoning  by  which  he  reaches  those  con- 
clusions, except  in  one  particular.  I  do  not  think  that 
the  Commission  is  warranted  in  aBsumlng. that  oper- 
ating expenses  other  than  freight  will  be  the  same  in 
1921  as  they  were  in  1919.  While  there  is  constant 
talk  of  declining  prices  and  some  tendency  in  that 
direction  has  actually  appeared,  there  is  nothing  in 
the  general  industrial  situation  of  which  the  Commis- 
sion may  take  notice  to  warrant  the  assumption  that 
there  will  be  in  the  near  future  such  a  general  readjust- 
ment to  the  prices  of  1919,  or  of  any  other  particular 
period,  as  would  make  the  experience  of  1919  or  such 
other  particular  period  a  standard  by  which  to 
measure  1921  operations.  There  is  nothing  in  the 
evidence  in  this  case  to  warrant  such  an  assumption. 
Wages  were  higher  in  1920  than  in  1919.  There  may 
be  some  decline  in  the  course  of  1921,  but  when  it  will 
occur  or  whether  it  will  occur  at  all  is  a  matter  solely 
of  conjecture.  It  is,  however,  equally  probable  that 
greater  efficiency  wUl  manifest  itself  and  that  the  rate 
of  wage  will  remain  the  same ;  that  is  to  say,  that  with 
the  prevailing  rates  of  wage  the  labor  costs  per  unit 
may  approximate  the  1919  figure.  There  has  been  a 
decline  in  the  cost  of  some  materials.  In  the  absence 
of  better  evidence,  I  am  of  the  opinion  that  no  sub- 
stantial injustice  will  be  caused  to  either  the  public 
or  the  company  by  using  operating  expenses  for  1919 
aside  from  the  items  of  coal  and  oil  and  the  freight 
thereon.  Commissioner  Kellogg  has  made  due  allow- 
ance for  the  increased  freight  rates. 
9 
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It  is  recognized  by  Commieeioner  Kellogg  that  in 
November  the  price  of  bituminous  coal  was  about  five 
dollars  a  ton  at  the  mines.  If  it  be  allowable  to  nse 
the  information  gained  in  the  investigation  of  other 
cases,  and  it  is  difficult  if  not  impossible  to  ignore  in 
dealing  with  this  case  what  we  officially  know  in  other 
matters,  it  may  be  said  that  $5  is  still  about  the  pre- 
vailing figure  for  gas  coal  to  be  obtained  by  contract 
deliveries  from  responsible  dealers,  although  "spot 
coal  "  can  doubtless  be  purchased  just  now  at  a  lower 
price.  I  do  not  think  that  a  utility  should  be  expected 
to  put  its  operations  at  the  hazard  of  hand-to-mouth 
promiscuous  pnrchases.  Five  dollars  a  ton  should, 
therefore,  be  assumed  as  the  cost  of  gas  coal  for  at 
leafit  a  few  months  to  come.  The  average  cost  in  1919 
to  this  company  was  three  dollars  and  ninety-seven 
cents  a  ton.  Applying  this  increase  to  the  number  of 
tons  carbonized  iu  1919,  6,422.75,  we  find  that  the  pro- 
duction cost  has  increased  five  and  fifty-seven  one- 
hundredths  cents  per  1,000  cubic  feet.  As  to  oil,  tiie 
cost  in  1919  was  seven  and  forty-five  one-hundredtha 
cents  per  gallon.  During  1920  it  rose  to  fourteen  cents 
or  above,  and  during  a  large  part  of  the  year  it  was 
difficult  to  obtain  it  at  any  price.  There  has  been  now 
some  recession  in  price,  and  again  the  difference 
between  chance  purchases  in  open  market  and  pur- 
chases on  contract  from  responsible  dealers  must  be 
considered.  No  price  lower  than  twelve  and  one- 
quarter  cents  a  gallon  can  be  safely  estimated  for  the 
latter  method  of  purchase.  This  is  f.  o.  b.  Kingston. 
Using  the  1919  figures  for  quantity,  221,510  gallons, 
we  find  an  increase  over  1919  of  eight  and  one-tenth 
cents  per  1,000  cubic  feet.  Commissioner  Kellogg's 
calculations  indicate  an  increased  production  cost  of 
tihirty-one  and  forty-eight  one-hundredths  cents  per 
1,000  cubic  feet  disregarding  increased  freight   on 
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minor  supplies.  If  to  this  we  add  five  and  fifty-seven 
one-hundred ths  cents  for  coal,  and  eight  and  one-tenth 
cents  for  oil,  we  find  an  increase  of  forty-five  cents 
per  1,000  cubic  feet.  I  think  the  order  should  fix  the 
maximum  rate  for  gas  consumed  at  forty-five  cents  per 
1,000  cubic  feet  in  addition  to  the  rate  on  each  of  the 
established  blocks,  preserving  the  discount  for  prompt 
payment,  and  providing  a  service  charge  of  fifty  cents 
for  each  consumer.  This  rate  should  not,  however, 
be  fixed  for  the  entire  year.  There  is  sufficient  prob- 
ability of  an  early  end  to  the  present  uncertain  condi- 
tion as  to  prices  to  demand  that  opportunity  be  given 
at  the  end  of  six  months  for  a  re-examination. 

Hill,  Chairman,  and  Van  Namee,  Commissioner, 
concur  in  this  opinion. 

BABHrTE,  Commissioner. —  I  concur  in  the  able  opin- 
ion of  Commissioner  Kellogg,  except  that  portion 
which  criticises  the  act  of  the  Kingston  Gas  and  Elec- 
tric Company  in  applying  to  this  Commission  for 
relief,  and  that  portion  which  assumes  that  prices  in 
1919  may  be  used  as  a  basis  in  estimating  prices  for 
1921.  It  is  conceded  that  the  company  comes  here 
under  the  permission  of  the  law  which  allows  this 
Commission,  representing  the  people,  to  ignore  any 
contract  as  to  rates  made  by  the  company.  If  the 
act  of  the  company  is  legally  right,  then  it  can  only  be 
condemned  on  moral  grounds.  If  the  act  of  the  com- 
pany is  legally  wrong,  then  its  application  ought  to  be 
denied.  I  have  never  been  able  to  appreciate  the  argu- 
ment which  attempts  to  make  a  distinction  between 
morality  and  the  law.  Laws  are  made  by  the  repre- 
sentatives of  the  people :  their  Legislatures  and  their 
courts.  To  brand  ao  act  authorized  by  the  law  as 
immoral  is  to  place  the  stigma  of  immorality  upon. 
t2ie  law  itself.    It  is  true  that  in  the  past  laws  have 
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been  enacted  which  offended  the  moral  sense  of  the 
people,  but  experience  has  tanght  that  snch  laws  have 
little  chance  of  enforcement  or  of  long  life.  The  law 
under  which  the  company  brings  its  proceeding  asking 
for  higher  rates  has  been  in  force  for  many  years  and 
was  made  for  the  protection  of  the  people.  Public 
service  corporations  are  given  their  powers  for  the 
pnrpose  of  rendering  efficient  service  to  the  public. 
This  service  cannot  be  rendered  without  a  proper 
amount  of  income.  If  they  cannot  receive  this  income, 
then  the  people  themselves  suffer;  and  the  State  has 
said  that  if  a  public  utility  company  'has  been  foolish 
enough  to  agree  to  charge  only  a  certain  rate  which 
subsequent  and  imexpected  conditions  make  insuffi- 
cient to  enable  it  properly  to  serve  its  customers,  then 
the  State  itself  will  step  in,  and  while  not  permitting 
the  company  to  determine  for  itself  whether  the  stipu- 
lated rate  shall  be  increased,  determines  the  question 
for  the  benefit  of  the  company  and  the  people,  and  if 
necessary  ignores  the  contract. 

With  regard  to  using  the  prices  of  1919  as  a  basis  in 
estimating  the  prices  for  1921,  my  views  are  those 
expressed  by  Commissioner  Irvine  in  his  admirable 
opinion,  and  it  is  unnecessary  to  repeat  what  he  has 
said. 

The  proposed  order  allows  a  service  charge.  I  have 
expressed  my  views  upon  this  matter  in  ease  No.  7468, 
supra.  It  is  unnecessary  to  repeat  what  I  then  said. 
With  all  due  respect  to  those  who  oppose  my  views,  I 
have  not  yet  heard  any  argument  which  convinces  me 
that  this  charge  is  either  just  or  equitable  when  fixed 
at  the  same  figure  for  all  customers.  I  am  informed 
that  in  one  State  a  service  charge  is  not  allowed  by 
law.  I  do  not  vote,  however,  against  the  allowance  of 
the  proposed  order  because  it  makes  provision  for  a 
service  charge. 
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!Di  the  Matter  of  the  Petition  or  Complaint  of  Rock- 
land LiQHT  AND  Power  Coupaht  nnder  Sections  71 
and  72,  Public  Service  Commissions  Law,  Asking 
This  Commisfiion  to  Permit  a  Service  Charge  by  Said 
Company  to  the  Public  for  Gas  (Manof actor ed)  and 
to  Fix  Higher  Maximmn  Prices  to  be  Charged  the 
Pablic  by  Said  Company  for  Electricity;  also,  under 
Subdivision  12,  Section  66,  Public  Service  Commis- 
aions  Law,  that  the  Proposed  New  Prices  may  be 
Put  in  Effect  on  Short  Notice 

Case  No.  7919 

(PnbHfl  ScarviM  Commiiaioii,  Seeand  District,  Jannary  11,  1921) 

Qu  and  fllMtrio  llfMliig  comptnlM  —  ntea  —  period  of  npow 
la  ordar  flxlnc  fu  ntn. 

When  an  order  has  heen  nude  by  thia  Commission  finng  i 
mazimam  prica  to  be  charged  for  gaa  for  a  specified  period, 
as  required  by  section  73  of  the  Public  Service  Commissions 
Law,  which  period  has  not  expired  and  the  order  is  still  m 
foil  force  and  efFect,  an  applieatioii  tia  an  increaw  in  sndi 
maiinmin  price  shonld  be  denied. 

H.  C.  Hopson,  for  petitioner. 

D.  E.  Manson,  as  president  of  petitioner. 

J.  F.  McFarlane,  for  town  board  of  Orangetown, 
and  also  for  village  of  South  Nyack. 

Herman  J.  Wagner,  for  consumers  in  South  Nyadt. 

Frank  B.  Crumbie,  as  president  of  the  village  of 
Upper  Nyaek. 
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John  D.  Dnnlop,  president,  A.  M,  Voorhis,  J.  C. 
Traphagen,  and  John  W.  Daily,  as  committee  of  Nyaek 
Chamber  of  Commerce. 

John  T.  North  and  B.  H.  Hand,  in  person. 

Kellogo,  Commissioner. — In  this  case  the  petitioner 
requests  relief  from  this  Commission  and  prays  for 
orders  which  wiU  increase  its  revenue,  both  in  the 
manafactare  of  gas  and  the  production  of  electricity. 
These  industries,  of  course,  should  be  separately 
considered. 

This  company  has  frequently  been  before  this  Com- 
mission of  late  years  in  capitalization  and  rate  cases. 
Its  affairs  have  so  recently  been  considered  that  in  the 
present  instance  it  is  only  necessary  to  continue  studies 
previously  made. 

The  relief  requested  by  the  company  in  its  endeavor 
to  increase  its  revenue  from  gas  manufactured  is  that 
it  be  permitted  to  collect  a  service  charge  in  addition 
to  the  consumption  charge  now  in  effect.  Its  present 
charge  for  gas  consumption  is  fixed  upon  a  block  rate, 
varying  from  two  dollars  per  cubic  feet  for  the  first 
20,000  cubic  feet  per  month  consumed,  to  one  dollar 
and  forty  cents  per  1,000  cubic  feet  for  all  excess 
consmnption  per  month  over  70,000  cubic  feet 
";  The  order  fixing  this  rate  was  made  by  this  Commis- 
sion on  June  24, 1920  [case  No.  7542].  The  proceeding 
in  which  it  issued  this  order  was  under  sections  71  and 
72  of  the  Public  Service  Commissions  Law.  The  latter 
section  provides  that  the  prices  fixed  shall  be  the 
maximum  price  to  be  charged  for  gas  to  be  furnished 
"  for  a  period  to  be  fixed  by  the  commission  in  the 
order,  not  exceeding  three  years  except  in  the  ease  of 
a  sliding  scale,  and  thereafter  until  the  commission 
shall,  upon  its  own  motion  or  upon  t^e  complaint  of 
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any  corporation,  person  or  municipality  interested, 
fix  a  higher  or  lower  maximmn  price  of  gas  or  elec- 
tricity to  be  thereafter  charged." 

The  statute  evidently  contemplates  a  period  of 
repose.  Following  the  direction  of  the  statute,  the 
order  provides  that  the  maximum  fixed  price  to  be 
charged  for  gas  shall  continue  until  July  21,  1921,  and 
thereafter  unless  otherwise  ordered  by  the  Commis- 
sion.   This  order  is  still  in  full  force  and  effect. 

As  long  as  it  is  outstanding,  it  would  seem  that 
no  further  increase  of  rates  could  proi>erly  be  made. 
The  addition  of  a  service  charge  to  the  consumption 
charge  is,  of  course,  an  increase  of  rates  to  each  con- 
sumer. This  Commission  has  power  only  to  impose 
or  approve  a  service  charge  under  the  theory  that  it 
is  in  the  nature  of  a  rate.  It  is  a  rate  based  upon  an 
apportionment  of  those  costs  which  should  be  borne 
equally  by  all  consumers. 

During  the  period  provided  for  by  the  order,  pur- 
suant to  the  statute,  the  rate  cannot  properly  be 
increased.  The  order  reserves  a  right  to  munici- 
palities and  consumers  to  move  for  a  reduction,  but 
no  right  is  reserved  to  the  company  to  move  for  an 
increase  within  the  limited  period. 

Ah  to  the  rate  for  electricity,  a  different  situation 
exists.  Orders  were  made  in  four  separate  proceed- 
ings instituted  by  municipalities,  complaining  against 
rates  established  by  this  company  effective  August  1, 
1918.  Cases  Nos.  6517,  6526,  6529,  and  6532.  Orders 
were  entered  in  each  of  these  cases  dismissing  the 
complaints,  and  deciding  that  each  of  the  rates  fixed 
by  the  existing  tariff  was  just  and  reasonable,  and 
should  be  charged  until  July,  1920,  and  thereafter  until 
otherwise  ordered.  This  period  has  expired,  and  the 
petitioner  is  entirely  within  its  rights  in  applying  for 
an  increase  of  rate. 

AlUiongh  making  application  for  an  order,  the  peti- 
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tioner  expressly  claims  that  such  proceeding  is  not 
necesBary,  and  that  it  has  the  right  to  file  a  tariff.  It 
claims  that  the  power  to  fix  a  rate  is  limited  to  those 
oases  where  it  is  first  found  that  the  rates  established 
by  the  company  are  unjnst  and  unreasonable. 

The  language  of  subdivision  5  of  section  66  is  urged 
in  support  of  thi?  contention.  But  even  if  there  be  a 
limitation  in  a  proceeding  under  that  section,  the  lan- 
guage of  section  72  already  quoted  has  no  such  limita- 
tion, and  is  sufficiently  broad  to  cover  any  order  made 
by  the  Commission  fixing  the  maximum  price  of  gas 
or  electricity.  And  an  order  made  in  a  proceeding 
under  that  section  is  effective  for  the  period  specified 
therein,  and  thereafter  until  further  order  made  by 
the  Commission. 

It  would  seem,  therefore,  that  the  claim  of  the  com- 
pany of  the  right  to  file  a  tariff,  after  an  order  has 
been  made  by  this  Commission  under  section  72  fixing 
the  price  for  electricity,  should  not  be  allowed. 

It  appears  from  the  evidence  as  to  the  cost  of  pro* 
dnction  of  electricity  by  ateam  by  this  company,  that 
the  conditions  which  have  been  quite  generally  existent 
throughout  the  State,  and  which  have  been  repeatedly 
called  to  our  attention  in  other  matters,  exist  as  to 
its  operations.  Costs  of  production  have  decidedy 
increased,  and  very  materially  so  during  the  year  1920. 

-The  company  claims  that  the  rate  should  be  fixed 
upon  the  high  prices  prevaihug  in  the  year  1920.  Com- 
putations have  been  made  upon  the  more  conservative 
basis  of  the  operating  costs  of  1919.  In  view  of  the 
result,  it  is  not  necessary  in  this  case  to  consider  what 
if  any  consideration  should  be  given  to  the  costs  of 
1920  in  fixing  future  rates. 

Existing  rates  became  effective  prior  to  December 
31,  1918,  and  were  in  effect  the  entire  year  of  1919, 
with  the  following  results: 
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The  proposed  schedules  increase  the  commercial 
metered  lighting  {classification  No.  1)  one-half  cent 
per  kilowatt  hoar,  and  eliminate  the  one  cent  per  kilo- 
watt honr  discount  for  prompt  payment,  or  a  total  of 
one  and  one-half  cents  per  kilowatt  hour,  assuming 
that  everyone  took  advantage  of  the  discount. 

The  power  rates  are  increased  one-half  cent  per 
kilowatt  hour  on  all  blocks,  with  various  increases  for 
the  so-called  miscellaneous  sales,  and  this  average 
increase  has  been  assomed  as  one  cent  per  kilowatt 
hour,  which  is  believed  reasonably  accurate. 

In  order  properly  to  estimate  tiie  probable  added 
revenae  from  the  rates  requested,  as  applied  to  the 
operations  of  1919,  we  ehonld  therefore  — 
Add  to  the  actual  amount  of  such  revenue  $347,682  44 
One  and  one-hitlf  cents  per  kilowatt  hour 

for  metered  lighting 20,454  81 

One-half    cent   per   kilowatt    hoar    for 

metered  power 10,717  38 

Bevenne  if  prices  now  requested  do  then 

prevail $378,854  63 

Deduct  operating  expenses  of  1919 201,516  98 

$177,337  65 
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The  operating  expenses  as  re- 
ported included  only  a  re- 
serve for  accmed  deprecia- 
tion of  $25,646  43 

It  was  shown  by  the  petitioner 
that  the  proper  allowance 
per  annnm  for  amortiza- 
tion on  the  present  fixed 
capital  of  the  company,  un- 
der standards  approved  by 
this  Commission,  is 41,883  87 

This  indicates  that  there  should  be  al- 
lowed in  operating  expenses,  to  cover 
the  deficiency  on  accrued  depreciation, 
the  sum  of $16,237  44 


$161,100  21 


It  is  further  apparent  that  the  company 
will  be  required  to  pay  an  increase  in 
freight  rates  now  established  through- 
out the  country :  this  will  add  85  cents 
per  ton  to  the  cost  of  coal  to  be  con- 
sumed in  the  following  year;  this 
would  indicate  an  added  cost  of  coal  of.       12,314  80 


Farther  deducting  these  items  leaves  an 
indicated  income  of  $148,785  41 

The  rate  base  as  shown  by  the  Commis- 
sion in  the  rate  cases  decided  in  July, 
1919,  was  1,714,575  61 

This  was  stated  to  be  an  "  irreducible 
minimum." 

This  has  since  been  increased  by  addi- 
tions to 1,930,617  00 
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Upon  this  rate  base  the  above  indicated  income 
would  produce  an  annual  return  of  .075. 

Withont  considering  the  increased  costs  of  1920, 
which  now  appear  to  be  peak  costs,  from  which  a 
recession  is  indicated,  and  taking  the  costs  of  1919  as 
an  average  of  lately  prevailing  high  costs,  we  still  find 
that  the  rates  claimed  by  the  company  are  not 
excessive,  and  that  the  prices  asked  for  may  be  prop- 
erly fixed  as  a  maztmnm  to  be  charged  for  electric 
lighting,  power,  and  heating. 

An  order  shonld,  therefore,  be  made  fixing  these 
rates  for  electricity  upon  the  schedules  requested  by 
the  company;  and  in  view  of  the  present  Bomewhat 
unsettled  conditions,  the  practice  which  has  been  fol- 
lowed as  to  this  company  in  reference  to  the  period 
of  time  for  which  the  order  should  be  effective  may 
properly  be  continued,  and  such  period  fixed  should 
approximate  one  year,  or  until  February  1, 1922. 

All  concur. 


In  the  Matter  of  the  Petition  (or  Complaint)  of 
LocKpoBT  Light,  Heat  ahd  Powbe  Company,  under 
Sections  71  and  72,  Public  Service  Commissions 
Law,  Asking  This  Commission  to  Fix  Higher  Maxi- 
mum Prices  for  Qas  (Manufactured)  to  Be  Charged 
the  Public  by  Said  Company  in  the  City  of  Lock- 
port,  To  Be  Put  in  Effect  on  Short  Notice 

Case  No.  7916 

(Pnblie  Serriee  Commiasion,  Seeond  District,  Janaary  18,  1921) 

Oas  compuilea  —  Tktes  cannot  be  Inoaued  dnring  period  of  reposo 
flzed  In  order  of  Uie  OommiBsIoii  —  Public  Senrlce  Oommia- 
aioni  Law,  §§  71,  72. 

Tbe  Commission  having  established  rates  to  be  charged  for 
manufactured  gas,  effective  for  a  fixed  period  and  thereafter 
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unto  changed  b;  order  of  the  Conmiissian,  and  the  period  of 
repose  fixed  in  the  order  not  having  expired,  the  GoinmiBsion 
is  without  authority  under  sections  71  and  72  of  the  Public 
Service  Commissiona  Law  to  increase  the  rate  ao  estahlished 
nntil  after  the  expiration  of  the  period  of  repose. 
Irvine  and  Barhita,  CtHnmisaioners,  dissenting. 

Storrs  &  Storrs  (by  William  W.  Storrs),  for 
petitioner. 

William  A.  Gold,  corporation  connsel,  for  city  of 
Lockport. 

Paul  B.  Scholtz,  Charles  E.  Camall  and  Martin  S. 
Judge,  aldermen  of  the  city  of  Lockport. 

Hill,  Chairman. —  Pursuant  to  the  provisions  of 
sections  71  and  72  of  the  Pablic  Service  Commiesionfl 
Law,  this  Commission  duly  made  its  order  on  June 
15,  1920  (Case  No.  7497),  fixing  the  maximiun  prices 
for  gas  which  might  be  charged  by  the  complainant, 

"  For  a  period  of  one  year  on  and  after  July  1, 
1920,  and  after  said  period  of  one  year  until  the 
further  order  of  this  commission  made  to  apply  after 
said  period,  as  follows : 

Gross 

"  First  3,000  cubic  feet  $1.60  per  1,000  cubic  feet 

*'  Next  7,000  cubic  feet  $1.45  per  1,000  cubic  feet. 

"  ExccsB  of  10,000  cubic  feet  $1.20  per  1,000  cubic 
feet. 

**A  discount  of  ten  cents  per  1,000  cubic  feet  from 
the  said  gross  prices  shall  be  allowed  on  all  bills  paid 
within  ten  days  after  the  rendering  of  the  bill,  so  that 
the  new  prices  shall  be  when  the  bill  is  paid  within 
said  ten  day  period,  as  follows : 
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Net 

"  First  3,000  cnbic  feet  $1.50  per  1,000  cabio  feet. 

**  Next  7,000  cubic  feet  $1.35  per  1,000  cubic  feet. 

"  Eiceea  of  10,000  cubic  feet  $1.10  per  1,000  cubic 
feet. 

"  There  may  be  no  industrial  rate. 

"  There  may  be  a  miaimmn  chaise  of  fifty-five 
cents  gross  per  month  per  meter  calling  for  a  discount 
of  five  cents  if  the  bill  is  paid  within  ten  days  of  its 
being  rendered." 

This  provision  of  the  order  was  based  on  the  author- 
ity of  that  part  of  section  72  which  preecribes  the 
effect  of  the  order.  The  statute  provides:  "The 
price  fixed  by  the  commission  under  this  section  or 
under  subdivision  5  of  section  66  shall  be  the  maxi- 
mmu  price  to  be  charged  by  such  person,  corporation 
or  municipality  for  gas  or  electricity  for  the  service 
to  be  furnished  within  the  territory  and  for  a  period 
to  be  fixed  by  the  commission  in  the  order,  not  exceed- 
ing three  years  •  •  •  and  thereafter  until  the 
commission  shall,  upon  its  own  motion  or  apon  the 
complaint  of  any  corporation,  person  or  municipality 
interested,  fix  a  higher  or  lower  maximum  price  of 
gas  or  electricity  to  be  thereafter  charged." 

Although  the  period  fixed  in  the  order  has  not 
expired,  the  complainant  now  files  a  further  com- 
plaint, alleging  that  the  maximum  prices  made  effect- 
ive by  the  order  of  June  15,  1920,  are  unreasonably 
low  and  do  not  yield  even  operating  expenses,  and 
asks  that  higher  prices  be  fixed.  Counsel  for  the  local 
authorities  of  the  city  of  Lockport  opposes  the  appli- 
cation on  the  groand,  among  others,  that  no  higher 
rates  can  be  granted  in  this  proceeding,  the  order  of 
Jane  fifteenth  being  still  in  effect  and  the  period  fixed 
therein  for  the  rates  established  thereby  not  having 
expired. 
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The  complainant  presented  evidence  which  in  my 
opinion  clearly  entitles  it  to  increased  rates  at  this 
time  if  the  Commiflsion  has  the  power  to  make  an 
order  fixing  rates  higher  than  those  now  eifeotive, 
and  the  question  presented  is  solely  that  of  the  power 
of  the  Commission  under  the  statute. 

In  my  opinion  the  language  of  the  statute  in  this 
hehalf  is  eo  clear  and  explicit  as  to  call  for  little  dis- 
cussion. It  is  clear  that  a  period  of  repose  was 
intended  to  be  fixed  by  the  Commission's  order,  and 
the  language  has  been  so  construed  by  the  Court  of 
Appeals.  In  the  case  oif  Village  of  Saratoga  Springs 
V.  Saratoga  G.  <&  E.  Co.,  191  N.  Y.  123,  149,  that  court 
per  CuUen,  Ch.  J.,  discussed  the  meaning  and  effect 
of  a  similar  provision  in  the  Gas  and  Electricity  Act, 
Lawe  of  1905,  chapter  437,  section  17.  The  court 
there  said:  "  "We  have  no  diEBculty  in  upholding  the 
provision  that  the  rate  shall  remain  as  established 
for  the  term  of  three  years.  It  is  urged  that  circum- 
stances might  so  alter  that  before  the  expiration  of 
three  years  a  rate  which  was  reasonable  at  the  time 
it  was  established  would  become  unreasonable.  This 
is  possible.  Nevertheless,  we  think  the  legislature  was 
justified  in  enacting  some  period  of  repose  during 
which  the  rate  should  remain  stable.  In  answer  to 
this  objection  we  cannot  do  better  than  quote  the 
reply  made  by  Chief  Justice  Holmes  to  a  similar 
objection  In  the  Massachusetts  case  cited  {Matter  of 
Janvrin).  He  said:  '  But  supposing  a  party 
a^rieved  should  obtain  an  injunction,  obviously  the 
decree  would  be  drawn  so  as  to  bind  the  defendant 
for  a  reasonable  time,  or  if  it  were  drawn  in  the  com- 
mon form,  subject  to  review  on  a  change  of  circum- 
stances, the  court  would  not  be  likely  to  grant  leave 
to  file  a  bill  of  review  until  a  reasonable  time  had 
elapsed,   and  if   the  legislature  should  flay  that  in 
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these  eases  five  yeara  was  a  reasonable  time,  we  oonld 
not  say  that  it  was  wrong.'  " 

The  decision  of  the  court  was  that  the  statute  as 
then  enacted  was  anconstitational,  because  after  the 
expiration  of  the  term  fixed  by  the  CommisS'ion  in  its 
order  the  utility  was  not  given  an  equal  right  with 
the  representatives  of  the  public  to  apply  for  a 
revision  of  the  rates.  The  reasoning  in  the  opinion 
clearly  implies  that  during  the  term  none  of  the  par- 
ties may  so  apply,  and  with  respect  to  the  rights  of 
the  parties  during  the  term  the  effect  of  the  statute 
remains  unchanged. 

Clearly  that  cannot  be  called  repose  which  may  be 
broken  at  will.  If  the  utility  may  break  the  repose 
the  public  representatives  may  do  likewise.  If  either 
party  is  at  liberty  during  the  term  fixed  to  file  a  new 
complaint  in  disregard  of  the  fixation  of  the  term, 
then  there  is  no  repose,  and  the  language  of  the 
statute  becomes  meaningless. 

An  order  should  be  made  dismissing  the  complaint. 

Kellogg  and  Van  Namee,  Commissioners,  concur; 
Irvine  and  Barhite,  Commissioners,  dissent,  filing 
opinions. 

Ibvinb,  Commissioner  (dissenting). — ^I  cannot  be- 
lieve that  the  effect  of  section  72  of  the  Public  Service 
Commissions  Law  is  to  preclude  absolutely  the  Com- 
mission from  changing  the  rates  for  gas  or  electricity 
daring  the  period  fixed  by  the  ortier  regardless  of 
possible  changes  in  conditions  occnrring  during  the 
period  and  causing  the  rates  so  fixed  under  other  con- 
ditions to  become  an  unreasonable  and  extortionate 
diarge  on  consumers  or  so  low  as  to  threaten  the 
ability  of  the  corporation  to  continue  its  service.    In 
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Saratoga  Springs  v.  Saratoga  Q.,  etc.,  Co.,  191  N.  T. 
123,  the  court  was  considering  the  law  creating  the 
Commission  of  Qae  tind  Electricity.  The  Pnblic  Serv- 
ice Commissions  Law  expressly  authorizes  the  Com- 
mission  to  grant  rehearings  and  to  abrogate  or  change 
its  orders.  Pub.  Serv.  Com.  Law,  §  22.  This  power 
has  been  exercised  because  of  facts  arising  after  the 
original  order  as  well  as  in  cases  where  the  original 
order  was  foimd  to  be  erroneous  on  re-examination 
of  the  original  record. 

The  present  petition  is  not  in  form  for  a  rehearing 
of  the  former  case  or  for  a  modification  of  the  order 
entered  therein.  In  substance  that  is  the  relief  called 
for  and  the  practice  of  this  Commi-ssion  should  not 
he  so  technical  as  to  deprive  a  complainant  of  the 
appropriate  relief  merely  because  his  prayer  was  for 
other  relief.  After  answering  even  a  plaintiff  in  the 
courts  is  free  from  euch  peril.  I  think  the  petition 
should  be  treated  as  an  application  for  a  rehearing. 
The  Commission  has  a  rule  of  practice,  in  order  to 
prevent  undue  delay  in  seeking  judicial  review, 
requiring  a  petition  for  rehearing  to  be  filed  within 
thirty  days  after  service  of  the  final  order,  but  the 
Commission  expressly  reserves  its  right  at  any  time 
on  its  own  motion  to  reopen  a  case  or  grant  a  rehear- 
ing in  the  interest  of  justice. 

As  a  majority  of  the  Commission  is  of  the  opinion 
that  we  are  without  power  to  grant  relief  in  the  cir- 
cumstances I  do  not  consider  whether  a  case  was  made 
on  the  merits  entitling  the  complainant  to  relief. 
Belief  should  not  be  given  within  the  period  fixed 
except  on  a  clear  showing  of  such  decided  changee  in 
conditions  as  to  render  the  continued  enforcement  of 
the  order  unjust.  In  the  case  of  the  Rockland  Light 
and  Power  Company  recently  decided  there  was  no 
such  showing. 
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Babhite,  Commissioner  (dissenting). — This  ie  an 
application  by  the  Loekport  Light,  Heat  and  Power 
Company  for  permission  to  increase  its  rates  for 
manufactured  gas.  By  an  order  of  this  Commission 
dated  June  15, 1920,  such  rates  were  fixed  for  a  period 
of  one  year  on  and  after  July  1,  1920,  and  thereafter 
until  dianged  by  order  of  the  Commission.  The  com- 
pany alleges  that  actual  operation  has  shown  that  the 
rates  fixed  by  the  Commission  are  insnfBcient  to  repay 
the  actual  cost  of  manufacture,  to  say  nothing  of 
return  upon  capital,  and  asks  that  these  rates  be  fixed 
at  a  proper  amount  by  a  new  order.  The  chairman, 
in  an  opinion  approved  by  the  majority  of  the  Com- 
mission, holds  that  while  the  company  has  presented 
evidence  which  clearly  entitles  it  to  higher  rates,  yet 
because  the  period  named  in  the  order  of  June  15, 
1920,  has  not  expired  the  Commission  has  no  power  to 
change  its  own  order  and  take  such  action  as  the  facta 
justify.  I  cannot  accept  this  view  of  the  powers  of 
the  Commission.  It  must  be  remembered  that  the 
very  purpose  of  the  statute  in  giving  to  the  Commis- 
sion control  over  rates  is  to  promote  justice,  to  protect 
the  company  against  an  insufficient  rate  and  tiie  public 
against  an  exorbitant  rate.  Unless  it  be  conceded  that 
omniscience  is  an  attribute  of  the  Commission,  then  to 
hold  that  the  Commission  cannot  change  or  supersede 
one  of  its  own  orders  until  the  so-called  period  of 
repose  has  passed  although  it  may  clearly  appear  that 
the  order  was  based  upon  a  wrongful  view  of  the 
facts  or  the  law  or  that  conditions  not  in  existence  at 
the  time  the  order  was  made  and  which  could  not  be 
reasonably  contemplated  at  that  time  are  now  in  con- 
trol, is  to  make  the  Commission  not  an  instrument  of 
justice  but  of  injustice. 

Such  a  construction  of  a  statute  should  be  avoided 
as    will   lead    to    absurdity    or   manifest    injustice. 
10 
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O'Grady  v.  New  York  Mutual  Live  Stock  Ins.  Co., 
16  App.  Div.  567.  A  reasonable  construction  of  a 
statute  should  be  adopted  when  there  is  doubt  of  the 
intention  of  the  law  makers.  MtUer  v.  Maujer,  82  App. 
Div.  419.  If  the  Commiasion  has  no  power  to  iDcrease 
a  rate  fixed  by  its  previous  order,  it  has  no  power 
to  decrease  that  rate.  Ordinarily  a  public  service 
corporation  has  the  right  to  file  and  to  put  Into  effect 
a  new  schedule  of  rates  as  often  as  it  may  desire  but 
the  statute,  section  72  of  liie  Public  Service  Commis- 
sions  Law,  provides  that  the  Commisaioa  may,  after 
iiearing,  fix  a  rate  which  shall  continue  for  a  definite 
period  and  thereafter  until  the  Commission  changes 
it.  So  far  as  the  power  of  the  company  is  concerned, 
to  change  the  rate  during  the  period  fixed  in  the  order, 
that  period  is  one  of  repose,  but  that  is  far  different 
from  the  claim  that  during  the  same  period  of  time 
tiie  Commis«on  is  helpless. 

In  the  case  of  Village  of  Saratoga  Springs  v. 
Saratoga  G.,  E.  L.  <&  P.  Co.,  191  N.  Y.  123,  cited  in  the 
majority  opinion,  the  only  question  discussed  was  as 
to  the  constitutionality  of  the  law,  which  gives  power 
for  the  appointment  of  a  commission  with  power  to 
determine  rates.  The  court  says :  "  This  appeal,  how- 
ever, presents  only  the  question  of  the  validity  of  the 
statute  in  so  far  as  it  confers  upon  the  Commission 
the  power  to  fix  maximum  rates  "  *  "  it  is  the 
validity  of  such  provisions  alone  that  we  shall  consider 
on  thie  appeal."  With  the  question  considered  in  the 
case  cited  we  are  not  here  interested.  Whether  the 
Commission  should  or  would  diMurb  an  order  M'hich 
it  had  made  after  careful  consideration  and  within 
the  period  stipulated  in  the  order  is  not  under  dis- 
cussion. 

The  case  of  Petition  of  Rockland  Light  <t  Power 
Co.,  No.  7919,  25  St.  Dept.  Rep.  133,  rceentty  decided 
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by  this  CommissioiL,  is  not  a  auanimoaB  authority  for 
the  contention  of  the  majority  in  this  case.  In  the 
Rockland  case  a  very  careful  reading  of  the  opinion 
indicates  that  the  language  is  capable  of  a  constroction 
which  would  indicate  that  the  action  of  the  Comnus- 
sion  might  have  been  based  upon  a  want  of  power  in 
the  Commission,  bnt  such  was  not  the  understanding 
of  all  the  members  when  the  vote  in  that  case  was 
taken. 

In  accordance  with  the  foregoing  majority  opinion, 
the  Commission  on  the  same  day  made  the  following 
order; 

Bt  the  Commission. —  This  is  a  complaint  by  "Lock- 
port  Light,  Heat  and  Power  Company  that  the  rates 
for  gas  now  lawfully  chargeable  by  it  in  the  city  of 
Lo(Aport  are  unjustly  and  unreasonably  low,  and 
praying  that  it  be  permitted  to  fix  a  higher  maximum 
price,  etc. 

A  study  of  the  evidence  presented  hae  at  the  request 
of  the  Commission  been  prepared  for  it  under  date 
of  January  10, 1921,  by  C.  A.  Volz,  diief  of  its  division 
of  light,  heat  and  power,  which  indicates  that  the. 
higher  rates  prayed  for  by  the  evidence  would  seem 
to  be  justified,  but,  while  the  need  for  additional 
revenue  may  be  genuine,  the  counsel  for  the  city  points 
out  that  the  existing  ratee  were  fixed  by  order  of  this 
Commission  bearing  date  June  15, 1920,  "  for  a  period 
of  one  year  on  and  after  July  1,  1920,  and  after  said 
period  of  one  year  until  the  farther  order  of  this 
commission  made  to  apply  after  said  period." 

There  was  no  qualification  of  this  feature  of  the 
order,  which  was  made  in  pursuance  of  sections  71 
and  72  of  the  Public  Service  Commissions  Law,  upon 
the  complaint  of  the  lighting  company.    The  latter 
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section  provides  that  the  price  fixed  by  the  Conunie- 
sioQ  tinder  this  flection  or  under  subdivision  5  of  sec- 
tion 66  of  the  same  law,  *'  shall  be  the  maximum  price 
to  be  diarged  •  •  •  for  a  period  to  be  fixed  by 
the  commission  in  the  order  not  exceeding  three  years 
and  thereafter  until  the  commission  shall  upon  its 
own  motion  *  "  •  fix  a  higher  or  lower  maximum 
price    •    •    •    to  be  thereafter  charged." 

It  seems  clear  from  this  language  and  the  positive 
provision  of  the  order  that  the  Commission  is  without 
power  to  authorize  a  higher  rate  to  be  made  effective 
until  the  period  fixed  in  the  order  now  in  effect  has 
expired,  and  the  Commission  has  so  held  in  the  recent 
case  of  Rockland  Light  and  Power  Company  (No. 
7919),  decided  January  11, 1921,  svpra,  upon  the  opin- 
ion of  Conunissioner  Kellogg. 

It  may  be  that  the  Commission  has  power  to  enter- 
tain a  complaint  against  existing  rates  prior  to  the 
expiration  of  their  effective  period,  with  a  view  to 
authorizing  an  increase  to  become  effective  at  or  after 
such  expiration,  but  here  the  date  of  expiration  is 
nearly  six  months  in  the  future.  In  the  intervening 
period  conditione  affecting  costs  may  alter  materially, 
and  the  Commission  cannot  reasonably  make  an  order 
on  the  present  record  effective  at  a  date  so  far  in  the 
future. 

Now,  upon  this  record,  it  is 

Ordered:  That  the  complaint  herein  be  and  the 
same  is  hereby  dismissed,  without  prejudice  to  a  later 
'  application  not  in  conflict  with  the  terms  of  the  order 
J  of  June  15, 1920,  above  referred  to. 
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In  the  Matter  of  the  Petition  (or  Complaint)  of 
Empibb  State  Raiueioad  Corporation,  under  Sub- 
division 1,  Section  49,  Public  Service  Commissions 
Law,  and  Section  181,  Eailroad  Law,  for  Permission 
to  Increase  Passenger  Fare  Within  the  Limits  of 
the  City  of  Oswego 

Case  No.  7922 

(PnUio  Serriee  Commission,  Seeond  District,  January  25,  1921) 

Street  railw^B  —  fares  —  franchise  restrictions. 

A  fare  restriction  contained  only  in  a  franchise  granted  in 
the  year  1909  does  not  deprive  the  Commission  of  power  to 
fix  a  reasonable  fare. 

Where  a  company  has  operated  for  only  two  months  under 
a  substantially  increased  fare  and  during  that  period  has  been 
subjected  to  extremely  high  costs  of  materials  necessarily  nsed, 
it  would  not  seem  proper  upon  this  very  brief  experience  at 
peak  cost  to  fix  a  higher  rate. 

Nottingham,  Nottingham  &  Edgecomb  (by  Ernest  I. 
Edgecomb),  J.  C.  Nelson,  president,  and  L.  L.  Odell, 
general  manager,  for  the  petitioner. 

John  Fitzgibbons,  mayor,  John  R.  Pidgeon,  cor- 
poration counsel,  and  Francis  E.  CuUen,  attorney,  for 
the  city  of  Oswego. 

Kellogg,  Commissioner. —  By  order  of  this  Com- 
mission made  October  17,  1919,  the  petitioner  herein 
was  authorized  to  increase  the  fare  to  be  charged  for 
passengers  on  its  Oswego  city  lines  from  five  cents  to 
seven  cents. 

The  city  of  Oswego  had  waived  the  restrictions  of 
a  franchise  limiting  the  fare  to  five  cents,  and  had 
imposed  as  a  condition  of  such  waiver  the  duty  upon 
the  company  of  operating  its  cars  upon  a  ten-miaute 
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headway  upon  certain  lines  In  the  city  during  certain 
hours  of  the  day.  It  now  appears  that  the  fare  restric- 
tion in  question  was  contained  only  in  a  franchise 
granted  in  the  year  1909,  whidi,  under  the  late  deci- 
sions of  the  Court  of  Appeals,  does  not  deprive  this 
Commission  of  jurisdiction  to  fix  a  reasonable  fare. 

The  company  was  also  allowed  by  order  of  this 
Commission  to  operate  one-man  cars  on  the  city  lines. 
For  various  reasons,  principally  on  account  of  the 
controversy  which  arose  over  the  propriety  of  the  use 
of  the  one-man  cars,  without  which  cars  the  company 
did  not  care  to  put  into  eifect  the  new  schedule,  and 
further  on  account  of  the  destruction  of  some  of  its 
equipment  by  fire  at  its  car  bam  and  its  inability  to 
procure  one-man  cars  at  an  earlier  date,  the  increased 
fare  was  not  put  in  operation  until  September  10, 
1920,  over  eleven  months  after  the  order  of  this  Com- 
mission granting  permission  to  that  effect.  About  two 
months  thereafter,  and  on  November  20,  1920,  Uie 
company,  basing  its  claim  upon  its  operations  during 
the  timited  period  from  September  tenth,  applied  to 
this  Commiseion  for  an  increase  in  fare,  and  upon  the 
hearings  asserted  that  a  ten-cent  fare  was  necessary 
and  even  that  would  not  yield  an  adequate  return  upon 
its  investment.  The  month  of  October  showed  an 
operating  deficit  of  $1,565.  The  earnings  per  car  mile 
for  the  months  of  October  and  November  were  seven- 
teen and  one-half  cents.  Since  the  hearing  a  state- 
ment has  been  submitted  to  the  Commission  showing 
that  the  earnings  per  ear  mile  in  December,  1920,  were 
twenty-one  and  eight-tenths  cents,  and  for  the  first 
nineteen  days  of  January  were  nineteen  and  seven- 
tenths  cents.  The  advance  to  seven  cents  over  the 
previous  five-cent  fare  which  it  maintained  for  years 
was  a  substantial  increase,  and  the  experience  of 
operation  thereunder  has  been  very  brief  indeed,  and 
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dnring  much  of  that  period  the  extremely  high  costs 
of  materials  necessarily  used  in  the  operation  of  this 
railroad  maintained.  It  vould  not  seem  proper,  baaed 
upon  this  very  brief  experience  at  peak  costs,  to  fix  a 
higher  rate.  Kings  County  Lighting  Co.  v.  Lewis, 
110  Misc.  Eep.  204  and  cases  cited.  The  present  rate 
should  be  given  a  more  extended  trial.  Based  upon 
so  short  an  experience  at  top  prices  rates  of  fare 
should  not  be  increased  now  when  other  costs  of  living 
are  diminishing. 

But  more  than  all  this,  it  is  qnite  probable,  under 
present  conditions,  that  an  increase  in  fare  in  the  city 
of  Oswego  would  not  perceptibly  increase  the  revenue 
of  this  company.  It  would  only  result  in  depriving 
many  of  the  use  of  this  utility  who  ought  not  to  be 
so  deprived.  Certain  of  the  industries  in  the  city  have 
closed  down,  people  are  unemployed,  and  under  such 
conditions,  in  a  city  situated  as  Oswego,  somewhat 
compactly  built  with  the  lines  of  trolley  car  operation 
short  in  length,  it  is  more  than  probable  that  any 
increase  in  the  rate  of  fare  would  be  oifset  by  diminu- 
tion of  the  number  of  passengers  carried.  Many  of 
them  can  and  probably  would  walk  rather  than  pay 
the  increased  charges,  and  those  who  still  rode  would 
be  the  long  haul  passengers,  thus  adding  to  the  coert 
per  passenger  to  the  company  for  transportation.  I 
can  see  no  practical  relief  in  this  situation  by  adding 
to  the  local  fares  in  the  city  of  Oswego  under  condi- 
tions at  present  prevailing.  The  applicati<»i  should 
now,  at  least,  be  denied. 

All  concnr. 
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In  the  Matter  of  the  Complaint,  under  Sections  71  and 
72,  Public  Service  Commissions  Law,  of  Samuel 
Beskin,  as  Mayor  of  the  City  of  Beacon,  against 
SoDTHBBN  Dutchess  Gas  and  Elbctejc  Compaht,  as 
to  Increased  Price  for  Gas  (Manufactured)  Fur- 
nished the  Public 

Case  No.  7753 

(Pnblio  Serriee  Commission,  Second  Diatriot,  Jannary  27,  1921) 

Ou  companies  —  rates  —  profits  front  electric  operatioiiB  cannot 
be  considered. 

In  fiziag  gas  rates  the  Commiesion  cannot  conBider  the 
profits  earned  by  the  company  in  its  electric  operations.  Each 
branch  must  be  treated  by  itself. 

Increased  production  costs,  chiefly  in  the  prices  of  coal 
and  oil,  found  aufficient  to  justify  an  increase  in  rates  for 
manufactured  gas  from  two  dollars  to  two  dollars  and  forty 
cents  per  1,000  cubic  feet 

Kellogg  and  Van  Namee,  Commissioners,  dissent;  Kdlo^, 
Commissioner,  fllii^  opinion. 

John  T.  Kelly,  city  attorney  of  Beacon,  N.  T.,  and 
Walter  S.  Archibald  (Ainsworth,  Carlisle,  Sullivan 
&  Archibald,  of  counsel),  for  complainant. 

Samuel  Beskin,  as  mayor,  complainant,  in  person. 

E.  F.  Haight,  as  commissioner  of  accounts  and  John 
T.  Cronin,  as  commissioner  of  public  safety,  of  the 
city  of  Beacon,  N.  Y. 

Dr.  R.  F.  C.  Kieb,  as  president,  and  Harold  M.  Ereh, 
as  secretary,  of  the  chamber  of  commerce  of  Beacon, 
N.  Y. 
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M.  Siegel  and  D.  Alper,  for  tailors  of  Beacon,  N.  Y. 

James  G.  Meyer,  for  respondent. 

W.  J.  Conklin,  as  president,  and  W.  K.  Conklin,  aa 
general  manager  of  respondent. 

Ibvinb,  Commissioner. —  The  mayor  of  Beacon  com- 
plains against  the  tariffs  effective  August  31,  1920, 
whereby  the  Southern  Dutchess  Gas  and  Electric  Com- 
pany increased  its  rates  for  gas.  The  rate  for  domestic 
consumption  was  increased  from  two  dollars  to  two 
dollars  and  forty  cents  per  1,000  cubic  feet.  The  rate 
where  prepayment  meters  are  installed  was  increased 
from  one  dollar  and  ninety  cents  to  two  dollars  and 
thirty  cents.  The  company  has  maintained  distinct 
rates  for  gas  used  for  manufacturing  and  there  was 
also  an  increase  in  these  rates. 

The  Commission  is  again  urged  in  this  case  to  con- 
sider, in  fixing  gas  rates,  the  profits  earned  by  the 
company  in  its  electric  operations.  In  the  case  of 
Municipal  Gas  Co.  v.  Pub,  Serv.  Comm.,  225  N.  Y.  89, 
it  was  distinctly  held  that  each  branch  must  be  treated 
by  itself.  The  fact  that  this  company  is  the  lessee  and 
not  the  owner  of  the  electric  light  plant  grounds  no 
distinction. 

The  company  defends  the  increase  on  the  ground  of 
increased  production  costs  chiefly  in  the  prices  of  coal 
and  oil.  As  to  other  expenses  it  is  safe  to  assume  in 
estimating  for  the  inmiediate  future  a  continuation  of 
the  costs  of  1919.  While  the  production  costs  on  the 
whole  are  high  compared  with  the  costs  of  larger  and 
more  modern  plants  they  are  not  abnormal  for  a  plant 
of  this  character  and  distribntion  and  general  expenses 
are  low.  We  cannot  assume  that  the  prices  of  coal  or 
oil  will  revert  at  once  to  the  1919  figures.  Petition  of 
Kingston  Gas  <&  Electric  Compatvy,  25  St.  Dept.  Bep. 
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106,  decided  January  11,  1921.  On  the  other  hand, 
we  cannot  accept  as  controlling  evidence  as  to  prices 
paid  during  the  latter  half  of  1920.  These  ran  as 
high  on  a  monthly  average  as  fifteen  dollars  and 
eighty-one  cents  for  generator  coal,  eleven  dollars 
and  ninety-five  cents  for  boiler  coal  and  over  fif- 
teen cents  a  gallon  for  oil.  The  company  either  from 
choice  or  necessity  had  no  contracts  for  continuing 
deliveries  but  purchased  in  open  market  and  from 
local  dealers.  Spot  coal  in  the  latter  half  of  1920 
■was  abnormally  high.  It  may  now  be  bought 
occasionally  at  a  very  low  price.  A  public  utility 
should  not  unless  compelled  by  circumstances  depend 
upon  hand  to  mouth  purdiases  and  we-  should,  there- 
fore, estimate  the  cost  of  these  materials  on  the  theory 
of  purchases  on  contract  for  considerable  periods  and 
from  responsible  dealers.  It  must  be  admitted  thnt 
this  record  is  absolutely  devoid  of  evidence  directly 
tending  to  show  the  probable  cost  of  coal  and  oil  dur- 
ing the  current  year  or  for  any  future  period.  We 
must  either  accept  the  evidence  of  actual  prices  at 
the  time  of  the  hearing,  which  would  be  grossly  unfair 
to  the  consumers,  or  base  our  estimates  upon  informa- 
tion obtained  by  the  Commission  in  the  recent  investi- 
gation of  other  cases.  The  plant  is  a  water  gas  plant. 
It  uses  anthracite  dust  as  generator  fuel  and  bitumi- 
nous coal  as  boiler  fuel.  There  has  as  yet  been  no 
marked  decline  in  anthracite  coal  but  it  should  be 
obtainable  for  seven  dollars  a  ton  at  the  mines. 
Bituminous  coal  should  now  be  had  at  not  to  exceed 
four  dollars  a  ton  at  the  mines.  Freight  is  three 
dollars  a  ton  and  the  cost  of  hauling  and  handling  at 
Beacon  one  dollar  a  ton.  This  gives  a  cost  for  gener- 
ator coal  of  eleven  dollars  a  ton  and  boiler  coal  eight 
dollars  a  ton. 

The  last  purchase  of  oil  by  the  company  was  at 
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eleven  and  one-quarter  cents  a  gallon  f.  o.  b.  Beacon. 
Ko  lower  rate  can  be  aasomed  for  the  immediate 
future.  Assuming  gas  manufactured  to  equal  that  in 
1919  and  quantities  required  for  production  to  be  the 
same  we  find  that  there  were  manufactured  24,198,000 
cubic  feet  requiring  649  tons  of  generator  fuel.  This 
gives  a  total  cost  for  generator  coal  of  $7,139,  which, 
divided  by  24,198,  equals  twenty-nine  and  one-half 
cents  per  1,000  cubic  feet.  Two  hundred  and  seventy- 
five  tons  of  boiler  fuel  were  used  or  nine  and  one-tenth 
cents  per  1,000  cubic  feet.  There  were  used  87,386 
gallons  of  oil  which,  at  eleven  and  one-quarter  cents  a 
gallon,  wonid  cost  $9,831  or  forty  and  six-tenths  cents 
per  1,000  cubic  feet.  Production  expenses  other  than 
coal  and  oil  amounted  to  thirty-two  and  nine-tenths 
cents.  Adding  these  for  fuel  and  oil  we  have  a  total 
production  expense  of  $1,121  per  1,000  cubic  feet.  Dis- 
tribution and  other  expenses  amounted  to  forty-nine 
and  one-half  cents  per  1,000  cubic  feet,  giving  a  total 
operating  expense  of  $1,616. 

In  reaching  a  rate  base,  while  the  company  con- 
tends for  figures  much  higher  than  its  fixed  capital 
as  reported  to  the  commission  there  is  no  other  com- 
petent evidence.  It  may  be  as  contended  that  the 
fixed  capital  accounts  do  not  represent  the  capital 
iuvestment,  but  in  the  absence  of  other  evidence  of 
value  the  company  must  bear  the  burden  caused  by 
careless  accounting  in  past  years.    We  find 

Fixed  capital  $121,943  03 

Depreciation  reserve  . . .       33,570  50 


Materials  and  supplies . .       $6,638  12 
Cash  about  two  months 
revenues   6,000  00 


$88,372  53 


12,638  12 
$101,010  65 


DigiLizedbyGoOglc 


156  State  Department  Befobts 

[Vol.  25]    Public  Service  CommjsBion,  Second  Diatrict 

There   were   sold   in   1919   22,115,000 

cubic  feet  realizing  a  revenue  of . . . .         $40,075  19 
An  increase  of  40  cents  to  each  class 

of  consumers  should  add 8,846  00 


Or  a  total  revenue  from  gas  sold  of. . .         $48,921  19 
Add  to  this  other  revenue  244  89 


Gives  a  total  gross  revenue  of $49,166  08 

The    operating    expenses 

on  the  basis  of  $1,616 

per  1,000  cubic  feet  of 

manufacture  would  be.     $39,122  15 

Taxes   2,156  90 

Total  expenses 41,279  05 


Leaving  an  income  of $7,887  03 


This  gives  a  return  of  7.8  per  cent  which  is  certainly 
not  too  great.  The  rate  proposed  for  manufactured 
gas  is  less  than  forty  cents  per  1,000  cubic  feet  so 
that  if  this  rate  is  to  be  continued  the  income  would 
be  reduced.  While  a  lowtr  rate  may  properly  be 
made  for  large  consumption  than  for  small  it  is  a 
serious  question  whether  a  lower  rate  may  be  made 
for  different  uses  of  similar  quantities.  No  question 
has  been  raised  as  to  this  practice  and  its  propriety 
is  not  at  this  time  determined.  The  rates  as  an 
entirety  should  be  sustained  and  the  complaint  dis- 
missed. 

Hill,  Chairman,  and  Barhite,  Commissioner,  con- 
cur; Kellogg  and  Van  Namee,  Commissioners,  dissent; 
Kellogg,  Commissioner,  filing 'an  opinion. 
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Kellogg,  Commissioner. —  By  tariff  filed  July  22, 
1920,  effective  Angnst  31,  1920,  this  respondent 
increased  its  rates  charged  for  gas  in  the  city 
of  Beacon.  This  increase  in  rates  took  various 
forma.  The  rate  for  domestic  consumption  was 
increased  from  two  dollars  to  two  dollars  and 
forty  cents  per  1,000  cabic  feet,  with  a  discount  in 
each  case  of  ten  cents  per  1,000  cubic  feet  for  prompt 
payment;  a  minimnm  charge  of  seventy-five  cents 
per  month  was  established;  the  rate  for  gas  con- 
sumed where  prepayment  meters  were  instaUed  was 
increased  from  one  dollar  and  ninety  cents  to  two  dol- 
lars  and  thirty  cents  per  1,000  cubic  feet;  the  charge 
for  gas  used  for  manufacturing  was  increased  from 
one  dollar  and  fifty  cents  per  1,000  cubio  feet  to  two 
dollars  per  1,000  cubic  feet  for  the  first  100,000  cubic 
feet  per  month  consumed,  and  one  dollar  and  seventy 
cents  per  1,000  cubic  feet  for  all  excess  above  that 
amount,  with  a  discount  for  prompt  payment.  In 
addition  to  this  a  guarantee  of  a  consumption  of 
15,000  cubio  feet  per  month  is  now  required,  resulting 
in  a  minimum  charge  of  thirty  dollars  per  month  for 
gas  used  for  manufacturing.  Against  the  prices  in 
the  tariff  so  filed  a  complaint  has  been  lodged  by  the 
mayor  of  the  municipality  affected. 

Counsel  for  the  complainant  on  the  hearing  in  his 
argument  and  in  the  production  of  evidence  con- 
tended that  the  income  of  this  company  from  electric 
light  operations  which  it  conducts  should  be  consiJ- 
ered.  It  appears  that  the  company,  in  addition  to 
mannfacturing  gas,  leases  and  operates  an  electric 
li^t  plant.  It  has  no  fixed  capital  invested  in  that  ven- 
ture, and  for  this  reason  it  was  asserted  that  the  case 
is  to  be  distinguished  from  the  case  of  Municipal  Gas 
Co.  v.  Pub.  Serv.  Comm.,  225  N.  T.  89.  This  electric 
lighting,  however,  is  a  separate  activity  and  it  cannot 
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be  properly  distingnished  from  the  case  ated  by 
reason  of  the  fact  that  the  company  does  not  own 
the  plant  it  operates  in  the  production  of  electric 
light. 

Each  industry  mast  stand  upon  its  own  feet.  If  there 
is  an  excesmve  revenue  from  the  operations  of  the 
electric  light  plant  the  public  consmning  that  commod- 
ity should  obtain  the  proper  relief  and  not  the  gas 
consumers.  For  this  reason  the  experience  of  this 
company  in  such  electric  light  producing  operations 
is  not  considered  in  this  opinion,  as  it  has  no  bearing 
on  the  problem. 

The  principles  governing  a  rate  which  should  be 
fixed  for  manufactured  gas  under  present  abnormfil 
conditions  have  been  fully  discussed  in  the  opinion 
of  this  Commission  lately  considered,  in  the  case  of 
Kingston  Gas  £  Electric  Company,  supra.  The 
same  rules  which  were  invoked  in  that  ease,  involv- 
ing gas  supplied  in  a  neighboring  municipality,  are 
all  applicable  here.  The  principle  there  asserted 
that  the  present  abnormal  prices  in  operating 
expenses  in  the  gas  manufacturing  industry  and  in 
reproduction  values  form  no  safe  guide  for  rates  in 
the  future,  should  be  again  here  invoked,  and  follow- 
ing the  reasoning  in  that  case,  the  conditions  and 
experiences  of  the  year  1919  may  be  taken  as  a  guide 
for  the  establishment  of  rates  effective  for  the  year 
1921.  As  in  that  case,  the  order  should  be  effective 
for  the  period  of  one  year  only,  and  as  the  expiration 
of  that  period  approached,  if  either  party  feels 
aggrieved  as  a  result  of  the  actual  experience  encoun- 
tered, application  may  be  made  for  a  further  change 
of  rates.  Suffice  it  to  say  for  the  present  that  in  view 
of  the  downward  tendency  of  prices,  in  some  com- 
modities somewhat  marked,  so  far  as  provision  can 
be  applied,  the  probability  is  that  prices  in  the  down- 
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ward  sweep  the  year  1921  may  approximate  those  of 
the  year  1919. 

The  company  here  hases  its  contention  very  largely 
npon  high  costs  encoantered  in  this  year,  1920,  which 
were  very  iinusaal  and  the  repetition  thereof  not 
reasonably  to  be  anticipated. 

There  is  no  indication  that  either  in  amount  of 
production  or  in  any  substantial  item  affecting  the 
same  will  there  be  a  marked  difference  in  the  experi- 
ence of  this  company  sufficient  to  render  improper  the 
assumption  that  conditions  of  1919  will  practically  be 
repeated.  The  experience  of  that  company  during 
that  year  showed  a  net  operating  income  of  $6,125.69, 
produced  as  follows: 
Revenue : 

Gas  sales  $40,075  19 

Merchandise  244  89 

$40,320  08 
Expenses: 

Direct  $27,346  88 

General   4,690  61 

32,037  49 

$8,282  59 
Tax  charges 2,156  90 


$6,125  69 


An  analysis  of  the  operating  expenses  of  this  com- 
pany indicates  in  some  respects,  as  in  the  production 
costs,  that  they  are  scnnewhat  high,  but  in  other 
respects,  as  In  the  general  office  expenses,  they  are 
quite  low.  As  a  whole  they  are  not  subject  to  just 
criticism.  The  amount  of  these  various  expenses  per 
1,000  cubic  feet  are  as  follows ; 
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Production  expenees   $0,941 

Transmission  and  distribution 136 

Commercial 053 

General  administration  .039 

General  and  miscellaneona 195 

General  amortization 072 


The  amount  allowed  as  the  operating  expenses  in 
1919  for  general  amortization  or  depreciation  was 
$1,728,  or  about  2  per  cent  of  the  fixed  capita  This 
allowance  is  not  unreasonable. 

There  Is  a  claim  made  In  behalf  of  the  company 
that  it  should  be  allowed  in  its  rate  base  for  fixed 
capital  a  sum  substantially  in  advance  of  that  indi- 
cated by  the  annual  reports.  It  is  claimed  that  one 
Barrett,  who  is  said  to  have  represented  the  city  for 
the  purpose,  made  a  valuation  on  the  property  of  this 
company,  as  of  December  31,  1913,  of  $136,780.  At 
the  same  time,  the  capital  as  reported  to  this  Com- 
mission was  $80,836.  Barrett  was  not  produced,  and 
the  correctness  of  his  figures  was  not  testified  to. 

The  additions  made  since  that  time  as  shown  by 
the  books,  are  added  to  the  requested  rate  base.  This 
evidence  is  altogether  too  shadowy  to  overthrow  the 
figures  contained  in  the  sworn  reports  of  the  com- 
pany to  this  CommiBsion,  and  to  its  predecessor,  the 
Commission  of  Gas  and  Electricity,  covering  a  period 
of  eleven  years,  and  for  the  purposes  of  this  proceed- 
ing it  would  be  an  error  for  this  Commission  to 
increase  by  so  pronounced  a  percentage  the  fixed 
capital  of  the  company  where  the  same  has  been  for- 
mally repeatedly  reported  to  it  under  oath.  This  fixed 
capital,  as  indicated  in  the  report  of  the  company  at 
the  close  of  the  year  1919,  was  $121,943.03.  This  ia 
not  disputed  by  the  complainant  and  may,  therefore, 
be  taken  as  established  for  the  purposes  of  this  pro- 
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oeeding.  The  company  has,  however,  a  reserve  for 
accmed  depreciation  collected  from  the  rate  payers, 
amounting  to  $33,570.50.  Deducting  this  amount 
from  the  fixed  capital  as  stated,  leaves  $88,372.53. 
This  somewhat  exceeds  the  amount  of  capital  securi- 
ties outstanding  (capital  stock  $15,000  and  bonds 
$50,000)  but  the  company  has  followed  the  practice  of 
passing  dividends  and  adding  income  to  corporate 
surplus.  A  fair  allowance  for  working  capital  may 
be  indicated  by  the  materials  and  supplies  on  hand  of 
$6,638.12,  plus  revenue  for  two  months  of  $6,679.20, 
equalling  $13,317.32.  Tabulating  the  foregoing  we 
have: 

Fixed  capital  $121,943  03  ; 

Amortization   33,570  50 

$88,372  53 
Working      capital — material 

and  supplies  $6,638  12 

One-half  of  revenue 6,679  20 

. 13,317  32 

Bate  base   $101,689  85 


To  produce  a  return  of  8  per  cent  will  require  an 
annual  income  of  $8,135.19,  or  an  excess  of  $2,009.50 
'  over  the  gross  income  of  1919.  As  has  been  noted, 
the  total  sales  of  gas  of  that  year  were  $40,075.19, 
approximately  ten  cents  per  1,000  oubic  feet.  An 
iocrease  of  5  per  cent  would  produce  $2,003.72,  or 
almost  exactly  the  amount  required  to  provide  a  return 
of  8  per  cent. 

However  it  is  necessary  to  consider  the  effect  of 
increased  freight  rates  on  coal  and  oil  applied  to  1919 
costs.    These    freight   rates    will   probably   not  be 
11 
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redaced  in  1921.    The  following  computation  ia  made 
to  cover  this  subject: 

Total  sales  gas  1919 22,115,400  cubic  feet 

Generator  fuel  (anthracite) 649  net  tons 

Boiler  fuel  (bituminous) 214  net  tons 

Boiler  fuel  (anthracite  dust) 61  net  tons 

Total  coal 924  net  tons 


22,115.4 
1,000  cubic  feet  sales  per  net  ton  coal ^^ — =  24.00 

Gas  oil  used  1919 87,386     gallons 

1,000  cubic  feet  sales  per  gallon  oil 

used  22,116.4 

87,386 
Gallons  oil  per  1,000  cubic  feet  sales ^  3.95 


Applying  the  freight  rate  on  coal  of  $2.40  per  gross 
or  $2.14  per  net  ton  prior  to  the  40  per  cent  increase 
effective  about  August  26,  1920,  this  increase  would 
amount  to  $.096  per  gross  ton  or  $.086  per  net  ton. 
Dividing  this  amount  ($.086)  by  the  1,000  cubic  feet 
sales  per  ton  gives  $0.0356  as  the  increase  per  1,000 
cubic  feet  of  sales  due  to  the  increased  freight  rates 
on  coal. 

On  appljring  to  the  oil  the  present  freight  rate  of 
$0.0225  per  gallon,  as  compared  to  a  rate  of  $0.0135 
prior  to  the  increase,  would  indicate  an  increase  of 
$0.0090  per  gallon. 

Dividing  this  amount  ($0.0090)  by  the  1,000  cubic 
feet  sales  per  gallon  oil,  gives  $0.0354  as  the  increase 
per  1,000  cubic  feet  of  sales  due  to  increased  freight 
rate  on  oiL 

The  increase  in  cost  of  production  due  to  increased 
cost  of  freight  on  coal  and  oil  will  amount  therefore 
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to  .0356^  plus  .0354^  or  .071^  per  1,000  cubic  feet 
Add  to  thiB  the  added  cost  of  transportation  and  war 
tax  which  it  is  now  impossible  to  exactly  determine 
and  it  is  quite  clearly  indicated  that  a  still  farther 
increase  of  ten  cents  per  1,000  cnbio  feet  is  warranted 
by  the  increased  freight  rates.  This  authorizes  an 
increase  of  twenty  cents  per  1,000  cubic  feet  in  all. 

It  would  seem,  therefore,  that  the  ends  of  jastice 
would  be  served  by  making  an  order  reinstating  the 
tariff  rates  of  1919  in  all  respects  except  to  increase 
the  charge  for  manufactured  gas  to  domestic  con* 
samers  from  $2  to  $2.20  per  1,000  cubic  feet  with  the 
prompt  payment  discount  then  in  efFect,  and  the 
charge  for  gas  consmned  where  prepayment  meters 
are  installed  from  $1.90  to  $2.10  per  1,000  cubic  feet, 
and  the  charge  for  gas  used  for  manufacturing  from 
$1.50  to  $1.70  per  1,000  cabio  feet,  net.  It  would  be 
well  also  to  add  to  this  latter  an  additional  charge  of 
10  cents  which  should  be  discounted  for  prompt  pay- 
ment, making  the  gross  charge,  $1.80  per  1,000  cubic 
feet. 

It  will  be  noted  that  a  lower  price  is  charged  for 
gas  used  for  manufacturing  purposes  than  that 
charged  for  gas  used  for  domestic  purposes.  This 
custom  seems  to  have  prevailed  in  this  community,  and 
is  not  challenged  here. 

The  order  to  be  made,  however,  otherwise  effective 
to  December  31, 1921,  should  contain  an  express  reser- 
vation of  power  to  this  commiMion  to  equalize  the 
rates  as  between  the  two  classes  of  customers  if 
application  should  be  made  to  that  effect  later. 

There  is  doubt  both  as  to  the  power  and  propriety 
of  charging  a  different  rate  for  manufactured  gas 
dependent  upon  the  use  made  thereof  by  the  consumer, 
and  this  question  is  not  intended  to  be  adjudicated 
in  this  proceeding,  but  is  left  open  for  farther  con- 
sideration should  occasion  require. 
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In  the  Matter  of  the  Complaint  of  Cohmtttebs  on 
BocHE&TBB  AND  Stbacuse  Bailboad,  and  Others, 
(Bochester  and  Other  Points),  against  Bochestbe 
AND  Sybacusb  Railroad  Company,  Inc.,  as  to  In- 
crease in  50  Trip  Commntation  Book  Rate  from 
One  and  One-half  Cents  to  Two  Cents  a  Mile 

Case  No.  7813 
XPnblic  Servi«  Commission,  Second  District,  Janaary  27,  1921) 
Electric  raUwaya  —  commutation  rates  —  reaeonable  return. 

A  pnblio  ntility  company  is  entitled  to  receive  a  fair  return 

upon  each  class  of  baainess  conducted  bj  it,  notwithstanding 

the  fact  that  aggregate  reanlta  of  all  of  its  business  may  give 

meh  a  return. 

Rate  of  two  cents  per  mile   for  commntation  fares   not 

I         anreasoaahle. 

James  B.  Harris,  for  Edward  R.  Parker  and  other 
petitioners. 

S.  D.  Anderson,  for  Mary  Cleveland. 

P.  J.  Graver,  for  commuters  between  Port  Gibson 
and  Newark,  short  haul  riders. 

A.  H.  Cowie,  for  the  Rochester  and  Syracuse  Rail- 
road Company. 

Baehite,  Commissioner. —  This  case  is  baaed  upon 
objections  made  by  patrons  of  the  defendant  railroad 
to  an  increase  in  commntation  rates  from  one  and 
one  half  cents  to  two  cents  fiat  rate.  The  company 
has  been  operating  its  railroad  since  October  1,  1917, 
and  is  the  resalt  of  a  reorganization  of  the  Empire 
United  Railway  Company  by  the  bondholders  of  that 
company.  The  plan  of  reorganization  was  approved 
by  this  Commission  which  found  that  the  road  and 


DigiLizedbyGoOglc 


CohflazntaoaiitstBochbstbb&S.B.  B.Co.,Ino.     166 

Pnblifl  BerviM  CommiMicHi,  Seoond  District    [VdL  26] 

equipment  transferred  to  the  reorganized  company 
actually  cost  $7,237,473.45  and  that  the  reproductive 
cost  would  be  a  much  higher  figure.  The  capitalization 
of  the  road  was  fixed  at  $6,500,000,  composed  of  first 
mortgage  bonds  to  the  amount  of  $2,500,000,  bearing 
interest  at  the  rate  of  5  per  cent,  $2,500,000  of  non- 
cnmulative  preferred  stock  with  interest  at  six  per 
cent,  and  $1,500,000  common  stock.  There  is  no  dis- 
pute as  to  the  value  of  the  investment  of  the  company 
in  this  proceeding  and  no  circumstance  appears  which 
would  not  justify  the  Commission  in  accepting  its 
former  determination  as  to  values  at  the  present  time. 
The  qaeation  here  is  solely  over  commutation  rates, 
and  the  Commiaeion  has  so  thoroughly  discussed  the 
principles  which  must  guide  its  deliberations  in  lixing 
rates  of  this  character  in  Case  No.  6424,  Complainta 
against  Rochester  £  Syracuse  Railroad  Company,  Inc., 
17  St.  Dept.  Eep.  399,  it  is  unnecessary  to  further 
enlarge  upon  the  subject. 

The  cost  to  the  company  per  car  mile  to  carry  a 
passenger  is  two  and  five  hundred  and  twenty-five 
one-thousandths  cents.  If  the  commutation  rate  is 
fixed  at  two  cents  the  company  still  will  not  receive 
enough  to  pay  the  actual  expense  of  this  kind  of 
traffic.  Wittiout  proceeding  further  it  is  sufficient  for 
the  decision  of  this  case  to  call  attention  to  the  law 
that  a  public  utility  company  Is  entitled  to  receive  a 
fair  return  upon  each  class  of  business  conducted  by 
it,  notwithstanding  the  fact  that  the  aggregate  results 
of  all  of  its  business  may  give  such  return,  but  the 
record  of  the  company  indicates  that  upon  its  entire 
business  it  is  not  and  will  not  with  commutation  rates 
increased  to  two  cents  per  mile  receive  the  amount  to 
which  it  is  entitled. 

The  following  is  a  statement  of  the  business  of  the 
company  for  the  years  1918,  1919,  and  the  first  eight 
months  of  1920: 
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By  the  foregoing  table  it  appears  that  the  net 
profits  for  the  first  eight  montha  of  1^0  were  $74,- 
783.83,  or  at  the  r»te  of  $112,175.74  for  the  year,  which 
will  pay  no  return  upon  the  common  stock  and  is 
insofScient  by  $37,824.26  to  pay  the  legal  return  upon 
the  preferred  stock.  Upon  the  basis  of  the  commnta- 
tion  business  for  the  montha  of  July  and  August,  1920, 
the  income  for  the  entire  year  was  $124,962.72  at  one 
and  one-half  cents  per  mile.  At  the  new  rate  of  two 
cents  per  mile  the  income  would  have  been  increased 
$41,654.24,  giving  the  company  sufficient  income  to 
pay  the  stipulated  dividend  upon  its  preferred  stock 
and  in  addition  $3,829.98  to  apply  upon  an  aggre- 
gate dividend  of  $80,000  at  6  per  cent  upon  the  com- 
mon Stock.  It  is  evident  that  a  rate  of  two  cents  per 
mile  for  commutation  fares  is  not  unreasonable. 

Certain  residents  of  the  village  of  Port  Gibson 
whose  place  of  business  is  either  in  Newark  or  Pal- 
myra make  complaint  against  the  commutation  rate 
between  Port  Gibson  and  the  two  towns  named.  Prom 
Port  Gibson  to  Palmyra  is  four  miles,  and  from  Port 
Gibson  to  Newark  is  five  miles.  A  commutation  book 
to  be  used  from  Port  Gibson  to  eitJier  Palmyra  or 
Newark  costs  exactly  the  same  amount,  seven  dollars. 
If  used  between  Port  Gibson  and  Palmyra  the  book 
is  good  for  only  200  miles  travel ;  if  used  between  Port 
Gibson  and  Newark  it  is  good  for  250  miles  travel. 
The  difficulty  of  which  complaint  is  made  arises  from 
the  minimum  price  at  which  the  commutation  tickets 
are  sold,  viz.,  seven  dollars.  Under  this  rate  no  advan- 
tage is  gained  by  purchasing  a  commutation  ticket 
unless  the  passenger  rides  at  least  five  miles  each 
trip.  The  minimum  price  for  which  a  commutation 
ticket  is  sold  should  be  reduced  to  five  dollars.  A  sug- 
gestion was  also  made  that  the  time  limit  on  commn- 
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tation  rates,  viz.,  thirty  days,  ihonld  be  increased.  A 
time  limit  on  this  class  of  ticket  is  proper  and  thirly 
dayfl  is  not  nnreaeonable  or  too  ^ort. 

Hill,  Chairman,  and  Irvine  and  Van  Namee,  Com- 
missionera,  concur;  Kellogg,  Conomissioner,  concurs 
in  result  only. 


In  the  Matter  of  the  Petition  of  the  Empibb  Gas  and 
Blectbic  Company  under  Section  71  of  the  Public 
Service  Commissions  Law  as  to  Price  to  be  Charged 
for  Gas  and  for  Consumer's  Charge  in  the  City  of 
Auburn 

Case  No.  5960 

In  the  Matter  of  the  Complaint  of  Reuben  H.  Galtin, 
as  Mayor  of  the  City  of  Geneva,  against  Empire 
Qas  and  Elbcibic  Company  as  to  Prices  Charged 
tiie  Public  (Private  Consumers)  for  Electricity  and 
Gas;  and  as  to  Installation  Charge  for  Electricity, 
etc. ;  also  Complaint  of  the  Company  Asking  that  its 
Bates  may  be  Ijicreased  (Included  in  Answer) 

Case  No.  5998 

En  the  Matter  of  the  Complaint  of  the  Tbustebs  or 
THE  Ingorpobated  VnxAGE  OF  Phblps,  Ontario 
County,  against  Empibb  Gas  and  Elbotbio  Company 
as  to  Prices  Charged  tiie  Public  (Private  Con- 
sumers) for  Electricity  and  Gas;  and  as  to  Installa- 
tion Charge  for  Electricity,  etc.;  also  Complaint 
(Included  in  Answer)  of  the  Company  as  to  Bates 

Case  No.  5999 
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In  the  Matter  of  the  Complaint  of  the  Tbdstees  of  the 
Jncorforated  Vn.iiA.GB  OF  Seneca.  Faixs,  Seneca 
Connty,  against  Emfulb  Gab  and  Electric  Oohfanx 
as  to  Prices  Charged  the  Public  (Private  Con- 
sumers) for  Electricity  and  Gas;  and  as  to  Installa- 
tion Charge  for  Electricity,  etc.;  also  Complaint 
(Licluded  in  Answer)  of  the  Company  as  to  Bates 

Case  No.  6000 

In  the  Matter  of  the  Complaint  of  the  Tbobtees  of 
THE  Incobporated  Villaqe  of  Watbeloo,  Seneca 
County,  against  Eupibe  Gas  and  Elbctbic  Coupant 
as  to  Prioefl  Charged  the  Public  {Private  Con- 
sumers) for  Electricity  and  Gas;  and  as  to  Installa- 
tion Charge  for  Electricity,  etc. ; .  also  Complaint 
(Included  in  Answer)  of  the  Company  as  to  Bates 

Case  No.  6002 

In  the  Matter  of  the  Complaint  of  the  Tbustebs  of 
THE  Incorporated  Village  op  Newark,  Wayne 
County,  against  Empire  Gas  and  Electric  Company 
as  to  Prices  Charged  the  Public  (Private  Con- 
sumers) for  Electricity  and  Gas;  and  as  to  Installa- 
tion Charge  ,for  Electricity,  etc.;  also  Complaint 
(Included  in  Answer)  of  the  Company  as  to  Bates 

Case  No.  6003 

(PsbUfl  Serrico  Commisuon,  Second  Distriet,  Febmar;  1,  1921) 

Om  eompuiles  —  nttm — wnral  cosmmnltlM  tnited  m  a  unit 
for  rate  nukiiig  pnrpraei. 

Where  &  gas  company  serveB  MTeral  commnnitieB,  nn 
attempt  to  execute  adjustment  of  ratee  as  among  the  different 
communities  would  reqnire  among  other  things  an  allocation 
of  capital  with  m  apportionment  of  some  items  npon  a 
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tiona  involving  snch  margins  of  error  that  the  errors  involved 
in  the  assumptions  might  lead  to  differences  greater  than  can 
possibly  exist  between  a  uniform  rate  and  rates  adjoated  to 
each  community,  provided  an  accurate  adjustment  eould  be 
reached.     (Pp,  171,  172.) 

Where  the  proposed  ratea  would  yield  a  reinm  of  only  about 
7  per  cent  on  a  rate  base  from  which  all  intangibles  have  been 
excluded,  the  full  depreciation  reserves  deducted  and  the  work- 
ing capital  reduced  as  to  materials  and  supplies  from  the 
actual  inventory  to  a  theoretically  reasonable  amount,  the 
petition  should  be  granted.     (Pp.  177,  178.) 

Lansing  C.  Noskins,  attorney,  and  Henry  0.  Palmer, 
vice-president,  for  the  petitioner. 

William  S.  Elder,  city  attorney,  for  the  city  of 
Auburn  and  the  mayor  of  the  city  of  Anbum. 

Earle  S.  Warner,  for  the  village  of  Phelps. 

George  S.  Stubbs,  mayor,  and  Arthur  J.  Hammond, 
corporation  connsel,  for  the  city  of  Geneva. 

Ibvikb,  Commissioner. — The  Empire  Gas  and  Elec- 
tric Company  supplies  gas  and  electric  service  in  the 
cities  of  Aubnm  and  Geneva,  and  +he  villages  of 
Seneca  Falls,  Waterloo,  Phelps,  Newark  and  Clyde. 
In  1918  an  order  was  made  fixing  rates  for  both  gas 
and  electricity  for  a  period  of  six  months  from  Jane 
11,  1918,  and  thereafter  until  the  Commission  should 
fix  a  higher  or  lower  rate.  Permission  was  given  to 
reopen  at  any  time  after  the  expiration  of  the  six 
mon&B  period.  The  company  now  asks  to  be  per- 
mitted to  increase  its  rates  in  each  of  the  communities 
in  which  it  supplies  gas.  The  increase  songht  ie 
stated  in  units  of  100  cubic  feet.  While  there  is  no 
objection  to  this  method  of  stating  rates,  it  is  moro 
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convenient  for  purpose  of  computation  and  com- 
parison to  translate  the  increase  into  units  of  1,000 
cubic  feet.  The  increases  sought  amount  to  thirty-five 
cents  on  each  block  per  1,000  cubic  feet,  making  the 
rate  for  the  first  1,000  cubic  feet  per  month  one  dollar 
and  eighty-five  cents,  for  the  next  1,000  cubic  feet 
one  dollar  and  sixty  cents  and  for  all  over  2,000  cubic 
feet  one  dollar  and  forty-five  cents.  These  blocks  are 
small  and  the  fall  in  rates  sharp  but  they  were  agreed 
upon  between  the  company  and  representatives  of 
the  consumers  at  the  time  the  previous  order  was 
made,  and  as  the  company  imposes  no  service  charge 
and  a  minimum  charge  of  only  fifty  cents  a  month 
the  general  structure  of  the  rates  is  not  to  be  con- 
dinned. 

It  was  urged  in  the  hearings  in  the  former  cases 
and  it  is  again  contended  that  the  rates  should  not  be 
uniform  in  all  the  communities ;  particularly  the  city 
of  Auburn  believes  that  it  is  entitled  to  a  lower  rate 
than  the  smaller  communities.  The  company  main- 
tains a  large  coke  plant  at  Geneva  and  from  this  all 
the  communities  are  supplied  except  for  small  quanti- 
ties of  water  gas  from  a  local  plant  in  Auburn.  In 
1919  only  10,433,000  cubic  feet  of  water  gas  was  made. 
This  water  gas  plant  is  used  for  stand-by  purposes 
only.  While  Auburn  is  the  largest  commanity  served 
there  is  no  evidence  to  indicate  that  the  costs  of 
rendering  service  are  less  than  those  in  Geneva.  On 
the  contrary,  the  scanty  evidence  before  us  indicates 
a  slight  difference  in  favor  of  Geneva.  Manifestly  the 
smaller  communities  are  not  entitled  to  a  lower  rate 
than  either  Auburn  or  Geneva.  To  attempt  to  execute 
adjustment  of  rates  as  among  the  different  oommuni- 
ties  would  require  among  other  things  sn  allocation 
of  capital  with  an  apportionment  of  some  items  upon 
assumptions  involving  such  margins  of  error  that  the 
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errors  luvolved  in  the  assamptions  might  lead  to  dif- 
ferences greater  than  can  possibly  exist  between  a 
uniform  rate  and  rates  adjusted  to  each  community, 
provided  an  accurate  adjustment  conld  be  readied. 

This  application  is  based,  of  course,  on  increased 
costs  of  production  and  distribntion  but  the  diief 
factor  instead  of  being  the  price  of  coal,  as  has  been 
the  case  during  the  past  year  in  InTestigations  of  the 
rates  of  coal  gas  plants,  turns  out  to  be  increased 
labor  costs  amounting  to  over  $71,000  in  1920  as  com- 
pared with  1919. 

Formerly  the  coke  plant  at  Geneva  which  supplies 
nearly  all  the  gas  was  owned  by  the  Empire  Coke 
Company.  There  was  a  community  of  interest  between 
the  Empire  Coke  Company  and  the  Empire  Gas  and 
Electric  Company  and  the  gas  was  treated  by  the  coke 
company  practically  as  a  residual  and  sold  to  the  gas 
and  electric  company  frequently  at  less  than  would 
have  been  the  cost  of  its  production  had  it  been  treated 
as  the  main  product  and  the  coke  as  a  residual.  While 
this  case  was  in  progress  authority  was  given  to  the 
gas  and  electric  company  to  purchase  the  physical 
property  of  the  coke  company.  It  is,  therefore,  now 
necessary  to  treat  the  two  concerns  as  one.  In  obtain- 
ing a  rate  'base  the  evidence  was  presented  as  to  each 
company  separately  and  the  figures  now  have  to  be 
combined.  The  effect  of  the  combination  as  to  its 
result  on  the  rate  base  is  favorable  to  the  conununi- 
ties  as  it  brings  about  a  reduction  in  some  of  the 
factors  particularly  in  working  capital  The  effect  of 
the  operation  of  the  two  plants  whether  by  one  com- 
pany or  by  two  is  to  reduce  the  importance  of  the  price 
of  coal  because  the  prices  of  coke  and  coal  have  usually 
a  common  trend.  As  coal  advances  coke  advances.  As 
coal  declines  coke  declines.  Sometimes  the  decline  in 
the  price  of  ooal  is  correspondingly  less  than  in  that 
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of  coke.  In  anch  ease  while  the  aetnal  production  cost 
of  gas  decreaaes,  there  is  a  much  smaller  credit  from 
the  sale  of  residuals  so  that  the  net  production  cost 
may  be  increased.  Something  of  this  kind  has 
happened  since  this  application  was  filed.  Indeed  the 
determination  of  the  case  has  been  somewhat  delayed 
because  of  known  uncertainties  in  the  coal  and  coke 
market  and  a  further  hearing  was  held  on  January 
14,  1921,  in  order  to  obtain  the  most  recent  informa- 
tion available  on  the  subject  involved.  When  the 
application  was  filed  the  existing  contracts  for  coal 
gave  an  average  cost  per  ton  of  eight  dollars  and 
twenty-seven  cents.  Freight  at  that  time  amounted 
to  two  dollars  and  five  cents  a  ton  so  that  the  cost  of 
coal  at  the  mines  was  six  dollars  and  twenty-two  cents. 
At  the  time  of  the  last  hearing  the  company  had 
bought  a  small  quantity  of  spot  coal  as  low  as  two 
dollars  and  seventy-five  cents  and  has  contracts  run- 
ning from  three  dollars  and  twenty-five  cents  to  four 
dollars.  These  contracts  all  expire  by  April  first  and 
the  evidence  tends  to  show  it  is  impracticable  to  obtain 
contracts  beyond  that  time  for  less  than  four  dollars 
a  ton.  Freight  rates  were  increased  one  dollar  a  ton 
August  27,  1920.  We  calculate  the  cost  of  coal  for 
the  brief  period  of  the  order  about  to  be  made  at 
three  dollars  and  thirty-five  cents  a  ton  plus  three 
dollars  and  five  cents  freight,  or  six  dollars  and  forty 
cents.  Coke  was  assumed  in  the  application  at  ten 
dollars  and  fifty  cents  a  ton.  The  company  now  asserts 
that  an  average  figure  of  eight  dollars  a  ton  is  the 
highest  that  can  be  expected  for  coke.  In  the  follow- 
ing computations  this  figure  has  been  used.  The  Com- 
mission is  informed  that  the  company  is  advertising 
the  sale  of  coke  to  domestic  consumers  in  Anbum  at 
thirteen  dollars  a  ton.  It  does  not  appear  whether 
sales  are  made  at  that  rate.    Moreover  the  produc- 
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tion  is  so  great  that  large  consQmers  must  be  depended 
npon  for  a  market.  Any  underestimate  we  may  make 
in  asing  eight  dollars  as  the  price  of  coke  is  quite 
certain  to  be  offset  by  assuming  the  price  of  coal  to 
be  three  dollars  and  thirty-five  cents.  Operating 
expenses  in  other  respects  except  as  to  labor  and 
taxes  remain  about  as  in  1919. 

So  far  as  the  Empire  Coke  Company  is  concerned 
the  'fixed  capital  creates  no  difficulty.  It  is  all 
employed  in  the  gas  industry.  The  Commission  has 
before  it  and  in  evidence  in  this  case  an  excellent 
inventory  and  appraisal  of  the  property  which  has 
been  checked  and  approved  by  the  Commission  and 
used  for  capitalization  purposes.  This  gives  fixed 
capital  as  of  January  1,  1920,  $1,219,874.44.  When 
the  property  was  sold  to  the  Empire  Coke  Company 
it  was  understood  that  a.  difference  of  $119374.44 
between  the  purohase  price  and  the  appraisal  would  be 
set  up  as  a  reserve  for  amortization  of  capital.  This 
results  in  a  fixed  capital  of  $1,100,0CXJ.  There  is  as 
yet  no  such  complete  inventory  and  appraisal  of  the 
original  Empire  Gaa  and  Electric  property  but  in 
capitalization  cases  the  accounts  have  been  closely 
examined  and  adjustments  made  whereby  the  tangible 
fixed  capital  as  of  December  31,  1919,  stands  for  the 
gas  property  at  $1,573,921.29.  The  general  fixed 
capital  adjusted  amounts  to  $1,094,971.75  of  which 
$127,403.20  is  in  general  structures  and  equipment  and 
:  $967,400.56  is  carried  as  "  other  intangible  capital." 
■  It  may  be  on  a  complete  inventory  and  appraisal,  that 
•  some  or  much  of  this  item  should  be  allowed  as  repre- 
senting actual  investment,  bnt  for  the  purposes  of  this 
case  the  entire  item  is  rejected.  Fixed  capital,  gas, 
is  to  fixed  capital,  electric  and  steam,  as  forty  to  sixty. 
We,  therefore,  allocate  of  the  $127,463.20,  40  per  cent, 
or  $30,993.28,  to  gas.   The  reserve  for  amortization  of 
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capital  Jaaoary  1,  1920,  was  $79,689.20.    We  have, 
therefore : 

Empire  Coke  Company,  fixed  capital. .     $1,100,000  00 
Empire  Que  and  Electric 

Company   $1,573,921  29 

40   per   cent   of  general 

capital   50,993  28 

$1,624,914  57 
Less    40    per    cent    of 

$79,689.20  31,835  68 

1,593,078  89 

Total  toed  capital $2,693,078  89 

The  floating  capital  of  the  Empire  Coke  Company 
as  of  January  1,  1920,  was  as  follows: 

Cash   $6,667  59 

Other  accounts  receivable 197,902  30 

Total  current  assets   $204,669  89 

Materials  and  supplies 287,188  57 

Working  capital  $491,758  46 

The  floating  capital  of  the  Empire  Gas  and  Electric 

Company  was  as  follows : 

Cash    40%i     5,936.32=      $2,374  53 

Other  bills  receivable  40%  I     3,890.00=        1,556  00 

Accounts  receivable 
with  Syst.  Corps. .  40%  i  97,110.42=       38,844  17 

Other  accounts  re- 
ceivable   40%  X  191,230.07  =       76,492  03 
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Current  assets  allocated  to  gas  depart- 
ment      $119,266  73 

Materials    and    sup- 
plies   409&X  180,171.63=      72,068  61 

Total  allocated  to  gas  department  (work- 
ing capital)  $191335  34 

Total  both  companies $683,093  80 


By  combining  the  accounts  of  the  two  companies 
and  applying  the  prices  we  have  already  indicated  on 
coal  and  coke  to  the  materials  and  supplies  on  hand 
and  assnming  one  month's  storage  of  coal,  coke  and 
other  residnals  as  a  reasonable  allowance  we  get  the 
following ; 

Empire  Gas  and  Electric  Company : 

Accounts  receivable  (gas) $58,600  00 

Accounts  receivable  (residuals) 78,000  00 

Materials  and  supplies 68,972  06 

Materials  and  supplies  (coke  plant) . . .  211,900  00 

$417,472  06 


This  added  to  the  fixed  capital  gives  a  rate  base  of 
$3,110,550.95.  To  set  out  the  actual  and  prospective 
income  accounts  in  detail  would  serve  no  oseful  par- 
pose.  The  operating  expenses  for  1919  have  been 
examined  and  found  to  be  of  reasonable  tipplication 
when  adjustments  are  made  on  account  of  coal,  labor 
and  tax  increases,  the  credit  to  residnals  reduced  to 
the  basis  of  eight  dollars  a  ton  of  coke.  Following 
is  a  forecast  of  expenses  for  1921: 


DigiLizedbyGoOglc 


Pktitioit  of  Emfibb  Oas  ft  Electric  Co.      1 77 
Pnblie  Swrioe  ConuniBsioii,  Second  District    [Vol.  26] 
SUMUABY,   1921,   FOBECAST 

Empire  Gas  and  Electric  Company,  oper- 
ating expense,  1919   $184,995  56 

Empire  Coke  Company,  operating  ex- 
pense, 1919  123,625  76 

Increased  labor  71,257  26 

Increased  taxes  4,657  76 

Decrease  in  prodnction  credit 60,722  90 

$445,259  24 
Unallowable  taxes 24,123  74 

$421,135  50 
7  per  cent  retnm  on  investment 217,738  56 

$638,874  06 
Merchandise  and  jobbing  (Exhibit  4) . . .       14,702  99 

$624,171  07 
Industrial  sales,  1919 90,473  76 

$533,697  31 
Increase  indnstrial,  1921 33,723  50 

Necessary  revenue  from  commercial 
lighting  sales,  1919,  299,444,000  cnbic 
feet   $499,973  81 

Average  revenue  necessary $1  67 


Under  the  old  rates  the  average  revenue  from  com- 
mercial metered  lighting  was  one  dollar  and  thirty- 
five  cents  per  1,000  cubic  feet.  The  proposed  increase 
should  yield  approximately  en  average  of  one  dollar 
and  seventy  cents  per  1,000  cubic  feet  and  this  rate 
as  appears  from  the  above  figures  would  yield  a  return 
12 
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of  only  about  7  per  cent  on  a  rate  base  from  which 
all  intangibles  have  been  ezdnded,  the  fnll  depreda- 
tion reeerres  deducted  and  the  working  capital 
reduced  as  to  materials  and  supplies  from  the  actual 
inventory  to  a  theoretically  reasonable  amount.  The 
petition  should,  therefore,  be  granted. 

The  company  maintains  a  separate  service  dassi- 
fieation  for  industrial  and  power  use  of  gas.  These 
rates  have  never  been  the  subject  of  investigation  and 
were  increased  by  tariffs  filed  May  28,  1920,  effective 
June  30,  1920.  The  result  of  such  increase  is  the  item 
in  the  summary  above  "  increase  indastrial,  1921, 
$33,723.50.*'  The  rates  for  the  first  2,000  feet  are  the 
same  as  now  proposed  for  general  lighting  service. 
The  rate  for  the  next  18,000  feet  is  one  dollar  tmd 
forty-five  cents,  the  same  as  the  general  rate  for  all 
quantities  over  2,000  cubic  feet  a  month.  Certain  of 
the  industrial  consumers  filed  with  the  coqimission 
an  informal  complaint  against  the  industrial  rates 
and  requested  that  the  investigation  of  their  com- 
plaint should  be  considered  with  the  application  we 
are  determining.  No  evidence  was  offered  relating 
specially  to  the  industrial  rates.  Our  investigation  of 
the  general  rates  sustains  the  industrial  rate  up  to 
20,000  cubic  feet.  There  is  at  this  point  a  marfced  drop 
in  the  industrial  rates  from  one  dollar  and  forty-five 
cents  to  ninety-five  cents  and  the  increase  in  the  indns- 
trial  rates  for  large  consumers  is  only  twenty-five  cents 
per  1,000  cubic  feet.  It  is  somewhat  doubtful  whether 
in  the  case  of  gas  a  discrimination  is  justifiable  based 
upon  the  use  to  which  the  gas  is  put,  and  not  upon 
the  quantity  used  or  the  cost  of  the  service.  These 
rates  do  not  discriminate  between  consumers  of  the 
.same  quantity  unless  general  consumers  use  more 
thwi  20,000  cubic  feet  a  month.  It  would  seem  from 
our  investigation  that  the  increase  in  production  costs 
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justifies  an  increase  of  twenty-fire  cents  per  1,000 
cubic  feet  to  the  large  consumers.  We  do  not  feel, 
however,  that  we  have  sufficient  information  to  justify 
a  final  determination  upon  this  point  and  therefore 
leave  the  matter  open  so  that  the  industrial  consumers 
may,  if  they  see  fit,  institute  a  new  proceeding  and 
present  other  evidence. 

Hill,  Chairman,  and  Barhite  and  Kellogg,  Commis- 
sioners, concur;  Van  Namee,  Commissioner,  not 
present. 


In  the  Matter  of  the  Complaint  of  F.  Sibgbist  of  294 
Carolina  Street,  in  the  City  of  Buffalo,  against 
Iroquois  Natural  Gas  Company,  as  to  Combining 
in  One  BiU  Charges  for  Natural  Gas  used  Through 
Meters  in  Three  Adjoining  Houses 

Case  No.  7995 

(PnUie  Service  Commission,  Second  District,  February  1,  1921) 

Natural  fu  compuiiM — snjvrt  and  nnreasonaUe  metbodB  of 
chargisK  and  liilliiis> 

Wh«e  complaiaaDt  is  the  owner  of  tliree  adjoining  houses 
which  are  supplied  bj  separate  service  pipes  of  a  natural  gas 
company,  the  proposal  of  the  company  to  treat  the  three  ac- 
counts as  one  for  the  purpose  of  adjusting  the  charge  tor  gas  is 
nnjust  and  unreasonable. 

Frank  Siegrist,  for  complainant. 

Daniel  J.  Kenefick,  for  respondent. 

By  the  Commission.^ — Complainant  owns  three 
houses  in  the  city  of  Buffalo,  which  adjoin  each  other 
and  are  known  as  294  Carolina  street,  296  Carolina 
street,  and  11  Garden  street.  He  has  acquired  title 
in  fee  to  these  houses  by  separate  d?ed9  at  different 
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times,  from  varions  parties,  and  lets  them  oat  to 
difFerent  tenants,  there  being  several  tenants  in  each 
building,  the  complainant  occnpying  an  apartment 
in  one  of  the  buildings.  The  complainant  in  his  deal- 
ings with  his  tenants  is  under  obligation  in  all  cases 
to  heat  the  houses,  the  cost  of  the  heat  being  absorbed 
in  the  regular  rental.  Each  of  the  houses  is  connected 
with  respondent's  natural  gas  main  by  its  own 
independent  service  pipe  and  was  originally  so  con- 
nected. Complainant  says  he  would  not  want  to 
change  that  method  of  connection  because  he  might 
dispose  of  the  property  at  any  time,  and  then  he 
would  not  want  to  have  one  service  pipe  furnishing  the 
three  houses.  Each  service  connection  terminates  at 
a  meter,  and  all  of  these  meters  stand  on  the  books 
of  the  company  in  the  name  of  complainant. 

Prior  to  December,  1920,  the  houses  were  treated 
as  separate  accounts  on  the  books  of  the  company, 
but  in  the  December  bills  rendered  for  the  November 
gas  the  company  added  to  one  of  the  bills  a  charge  of 
twelve  dollars  and  Sfty  cents  for  use  in  ezcegs  of 
40,000  cubic  feet  daring  various  months  since  the  let 
of  October,  1918,  at  the  rate  of  forty-two  cents  per 
1,000.  This  would  have  been  the  correct  charge  had 
the  three  properties  been  properly  treated  as  one  dur- 
ing all  of  that  priod.  The  regnlation  of  the  charge 
as  defined  in  the  filed  rate  schedule  of  the  company 
applicable  to  the  case  reads  as  follows ;  ' '  For  gas 
consumed  as  sho^vn  by  bills  rendered  monthly,  37 
cents  per  thousand  cubic  feet  for  each  1,000  cubic  feet 
up  to  and  including  40,000  cubic  feet,  and  42  cents 
per  thousand  cubic  feet  for  each  1,000  cubic  feet  in 
excess  of  40,000  cubic  feet." 

The  complainant  complains  that  this  method  of 
charging  for  gas  in  these  houses  is  unjust  and  unrea- 
sonable. 
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The  company  states  that  the  object  of  making  this 
excess  charge  u  not  to  get  the  additional  money  but 
to  protect  itself  against  the  possible  charge  of  dis- 
crimination by  reason  of  the  legal  requirement  that 
it  shall  give  like  treatment  to  all  charges  of  like 
character. 

The  CommisBion  is  of  the  opinion  that  it  would  bo 
unjust  and  unreasonable  for  the  company  to  change 
the  original  method  of  charging  for  the  gas  used  in 
these  three  houses  and  treat  it  all  as  one  item.  The 
houses  were  constructed  at  different  times,  acquired 
at  different  dates,  and  we  assume  connected  with  l.ie 
gas  lines  at  different  periods.  The  three  houses  are 
occupied  by  different  tenants,  as  they  always  have 
been;  they  are  separate  houses  and  are  apt  to  be 
again  separately  owned  at  any  time.  The  fact  that 
they  happen  to  be  under  common  ownership  for  the 
present  would  seem  to  be  of  no  consequence  and  to 
be  no  more  controlling  than  if  other  houses  intervened 
so  as  to  separate  them  more  completely  from  each 
other. 

The  company  states  that  by  going  on  to  the  private 
property  and  connecting  up  the  various  service  pipes 
one  meter  would  answer  for  all  three  houses.  It  does 
not  propose  to  do  this  but  says  that  it  could  be  done 
at  Mr.  Siegrist's  expense.  We  do  not  see  how  it 
could  be  done  without  Mr.  Siegrist's  consent,  and  if 
it  were  done  an  expensive  rearrangement  would  be 
necessary,  Involving  a  further  rearrangement  when 
any  of  the  houses  should  he  again  sold. 

The  Conunisaion  therefore  finds  that  the  proposal 
of  the  company  to  treat  the  three  accounts  as  one  for 
the  purpose  of  adjusting  the  charge  for  gas  is  unjust 
and  unreasonable,  and  orders  that  the  previous  prac- 
tice as  to  charging  and  billing  be  restored. 
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In  the  Matter  of  the  Proceeding  for  the  Removal  of 
Avert  T.  Campbell,  aa  Collector  of  School  District 
No.  10  of  the  Town  of  Middleburgh,  Schoharie 
County 

Ca«e  No.  653 

(Education  Department,  February  1,  1921) 

Facts  estabUihod  In  proceeding  insnfflclent  to  warrant  remonl  of 
district  officer  —  proceedinK  dlBmissed. 

Edgar  Jackson,  for  petitioner, 

F.  Walter  Bliss,  for  respondent. 

Gilbert,  Acting  Commissi  oner. —  The  respondent 
was  duly  elected  collector  of  district  No.  10  of  the 
town  of  Middleburgh  for  the  sdiool  year  1919-1920. 
Shortly  before  the  expiration  of  his  term  of  office  this 
proceeding  was  instituted  for  his  removal  because  of 
failure  to  report  in  writing  at  the  annual  district 
meeting  all  of  his  collections,  receipts  and  disburse- 
ments as  required  by  section  255  of  the  Education 
Law.  The  respondent  alleges  that  he  had  purposed 
to  attend  the  annual  meeting  but  that  through 
unavoidable  delays  he  was  unable  to  do  so.  It  appears 
that  prior  to  the  expiration  of  his  term  of  office  he 
filed  with  the  district  superintendent,  the  supervisor 
of  the  town  of  Middleburgh,  the  then  trustee  of  dis- 
trict No.  10  of  the  town  of  Middleburgh  and  also  with 
the  newly  elected  trustee  of  said  district  a  detailed 
report  of  his  receipts  and  disbursements  as  collector 
of  such  district.  While  there  seem  to  be  slight  dis- 
crepancies in  certain  items  of  these  reports  no  allega- 
tion is  made  that  the  respondent  has  failed  to  account 
for  all  moneys  of  the  district  that  have  come  into  his 
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hands.  The  facts  established  in  this  proceeding  were 
insufficient  to  warrant  an  order  removing  this  district 
officer. 

The  proceeding  is  dismiBsed. 


In  the  Matter  of  the  Application  for  the  Reopening  of 
the  Decision  on  the  Appeal  Belative  to  the  Altera- 
tion of  the  Boundary  Line  Between  Union  Free 
School  District  No.  6  of  the  Town  of  Portland,  Chau- 
tauqua County 

Case  No.  654 

(Ednoation  Department,  Febmary  7,  1921) 

Bchool  districts  —  consolidation  —  application  to  reopen  dodslon 
of  Oommissioner  denied. 

Consolidation  of  a  common  school  district  and  a  union  free 
school  district  ordered  where  aneh  consolidation  will  not  only 
result  in  increased  educational  advantages,  but  will  equitably 
distribnte  the  tax  burden  over  the  territory  that  is  neceBsarily 
and  properly  served  by  a  village  school. 

John  L.  Heider,  for  petitioners. 

William  S.  Steams,  for  board  of  education. 

Gilbert,  Acting  Commissioner. — On  March  28, 1919, 
a  preliminary  order  was  made  by  the  district  snper- 
intendent  of  the  fifth  supervisory  district  of  Chautau- 
qua county,  altering  the  boundaries  of  union  free 
school  district  No.  6  of  the  town  of  Portland  and  com- 
mon school  district  No.  9  of  said  town  by  transferring 
about  seventy  acres  of  land  including  the  property  of 
the  Paul  DeLaney  Company  and  certain  public  serv- 
ice corporations  from  said  district  No.  9  to  said  union 
free  school  district  No.  6.  The  properties  thus  trans- 
ferred lie  within  the  boundaries  of  the  village  of  Broc- 
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ton  and  the  effect  of  this  order  was  to  bring  such 
properties  also  mthin  the  boondarles  of  the  village 
school  district.  The  asBessed  valuation  of  the  proper- 
ties thuB  transferred  amounted  to  $136,667,  of  which 
the  Paul  DeLaney  Company  was  asBesaed  for  $87,000. 
A  preliminary  order  of  the  diatriot  superintendent 
was  affirmed  after  notice  and  hearing  as  provided  by 
Bection  125  of  the  Education  Law  by  vote  of  the 
district  superintendent  and  the  town  clerk  of  the  town 
of  Portland,  the  supervisor  not  joining  in  the  order. 
An  appeal  was  regularly  taken  by  the  Paul  DeLaney 
Company  and  by  the  trustee  of  said  district  No.  9. 
On  April  8,  1920,  a  decision  was  rendered  (See  Deci- 
sion No.  591,  22  State  Dept.  Bep.  677),  and  the  appeal 
was  dismissed.  It  was  pointed  out  in  the  decision 
that  the  entire  property  transferred  lies  within  the 
village  of  Brocton  and  properly  belongs  to  the  village 
district  which  has  been  struggling  under  the  burden  of 
maintaining  a  high  school  that  has  inured  to  the  bene- 
fit of  the  village  and  the  surrounding  territory.  It  was 
showu  that  the  school  tax  rate  in  the  village  district 
was  'five  timcB  as  great  as  that  in  the  adjoining  com- 
mon school  district  No.  9  which  maintained  a  one- 
room  school  with  one  teacher.  It  was  obviously  unfair 
that  large  properties  lying  within  the  village  of  Broc- 
ton should  continue  to  escape  the  just  burden  of  taxa- 
tion for  the  maintenance  of  the  Brocton  school.  It 
was,  therefore,  held  that  union  free  school  district 
No.  6  was  entitled  "  to  the  financial  support  resulting 
from  the  taxation  of  those  properties  at  least  which 
lie  within  the  village  .limits  and  naturally  form  a  part 
of  the  village  district." 

The  appellants,  the  Paul  DeLaney  Company  and 
the  trustee  of  district  No.  9,  bave  made  application 
for  the  reopening  of  such  decision.  Additional 
affidavits  have  been  filed,  briefs  submitted  and  argu- 
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mente  heard.  The  Paul  DeLaney  Company  ia  inter- 
ested in  having  the  decision  reopened  and  the  orders 
altering  the  boundary  set  aside  since  the  taxes  in 
union  free  school  district  No.  6  will  be  unavoidably 
higher  than  the  taxes  in  district  No.  9.  This,  how- 
ever, has  never  been  regarded  as  a  sofficient  reason 
for  settii^  aside  an  order  changing  district  boand- 
aries.  The  trustee  of  district  No.  9  complains  that  the 
order  has  taken  so  much  of  the  assessed  valnatioo 
of  his  district  and  transferred  the  same  to  the  adjoin- 
ing union  free  sohool  district  as  to  seriously  wetiken 
the  resources  of  his  district  so  that  it  can  not  bear 
the  cost  of  enlarging  the  school  building  and  employ- 
ing an  additional  teacher  rendered  necessary  by  the 
increasing  school  population.  There  may  be  force  in 
his  argument.  I  am  not  convinced,  however,  that  the 
remedy  lies  in  setting  aside  the  order  and  returning 
the  property  in  question  to  district  No.  9.  The  remedy 
rather  lies  in  the  consolidation  of  the  entire  territory 
of  district  No.  9  with  union  free  school  district  No.  6. 
The  Brocton  school  has  facilities  for  the  accommoda- 
tion of  the  additional  number  of  pupils  residing  in 
district  No.  9  and  no  great  hardship  would  result  if 
the  pupils  were  required  to  attend  school  in  the 
villf^e.  It  may  be  necessary  to  convey  some  of  the 
pupils  living  in  remote  parts  of  the  district  or  to 
contract  for  their  instruction  in  an  adjoining  district. 
It  may  be  found  desirable  to  maintain  a  branch  school 
for  the  youi^i^er  diildren  living  outside  of  the  village 
.  limits.  This,  however,  is  not  a  serious  obstacle  to  the 
consolidation.  The  educational  advantages  afforded 
in  the  village  school  with  its  high  school  department 
are  unquestionably  superior  to  the  facilities  that  can 
be  furnished  in  district  No.  9.  Brocton  is  the  natural 
community  center  for  the  entire  territory  included  in 
such  district  and  the  consolidation  will  not  only  result 
in  inoreued  educational  advantagei  for  the  children 
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bnt  will  equitably  distribute  the  tax  burden  over  the 
territory  that  ia  necessarily  and  properly  served  by 
the  village  school. 

The  order  changing  the  district  boundaries  will  not 
be  disturbed.  The  district  superintendent  should 
proceed  to  issue  his  order  under  section  129  of  the 
Education  Law,  dissolving  district  No.  9  and  annex- 
ing its  territory  to  union  free  school  district  No.  6, 
but  should  postpone  the  taking  effect  of  such  consoli- 
dation  order  until  August  1,  1921. 

The  application  for  the  reopening  of  the  decdsion 
is  denied. 


In  the  Matter  of  the  Appeal  of  Minnie  C.  Cotisiks 
From  the  Action  of  the  Superintendent  of  Schools 
and  Board  of  Education  of  the  City  of  New  York 
in  Discontinuing  her  Services  as  Teacher  in  the 
PubUc  Schools  of  Said  City 

Case  No.  655 

(Ednoation  Department,  February  7,  1921) 
Tflachen  —  dtlzenahip  —  Edncatlon  Law,  S  ^60. 

A  teacher  in  the  public  schools  who  is  not  a  citizen  of  the 
United  States  btit  who  has  duly  filed  her  declaration  of  inten- 
tion to  become  a  citizen,  cannot  be  removed  until  after  ths 
expiration  of  the  time  within  whieh  ehe  can  make  her  final 
petition  for  citizenship.    Education  Law,  f  550. 

John  p.  O'Brien,  corporation  counsel,  attorney,  for 
respondents. 

QiLBEKT,  Acting  Commissioner. —  The  appellant  is 
a  Canadian  by  birth  and  a  subject  of  Great  Britain 
In  April,  1901,  she  was  employed  as  a  teacher  of  the 
public  schools  of  the  city  of  New  York  and  continued 
in  such  employment  until  on  or  about  September  14, 
1920,  when  she  was  notified  of  the  termination  of  her 
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services  pursuant  to  the  provisions  of  section  550  of 
the  Gdncation  Law.  This  section  prescribes  the  mini- 
mum qualifications  of  teachers  in  the  public  schools  of 
this  State.  Among  other  things,  it  provides  that  no 
person  shall  be  employed  or  authorized  to  teach  in 
such  schools  who  is  not  a  citizen.  The  requirement 
of  citizenship  was  added  by  chapter  158  of  the  Laws 
of  1918  but  was  qualified  by  later  amendments.  Chap- 
ter 120  of  the  Laws  of  1919  declares  that:  "  The  pro- 
visions of  this  subdivision  shall  not  apply  to  alien 
teachers  who  are  citizens  of  countries  that  were  allied 
with  this  country  in  the  prosecution  of  the  war  with 
Germany  and  who  were  employed  as  teachers  in  this 
state  on  or  before  April  fourth,  nineteen  hundred  and 
eighteen,  provided  such  teacher  make  application  to 
become  a  citizen  before  the  first  day  of  September, 
nineteen  hundred  and  twenty,  and  within  the  time 
thereafter  prescribed  by  law  shall  become  such 
citizen." 

The  appellant  ehowa  that  she  took  out  her  "first 
citizenship  papers  "  on  June  21,  1917.  She  contends 
that  her  employment  was  unlawfully  terminated  on 
September  14,  1920,  for  the  reason  that  under  section 
550  of  the  Education  Law  as  amended  she  was  not 
required  at  that  time  to  complete  her  citizenship. 

Under  the  naturalization  laws  of  the  United  States 
an  applicant  for  citizenship  has  seven  years  from  the 
date  of  his  declaration  of  intention  to  become  a  citizen 
within  which  to  make  and  file  his  petition  for  natural- 
ization. Section  4  of  chapter  3592  of  the  United  States 
Statutes  enacted  June  29,  1906  {34  U.  <S.  Stat,  at 
Large,  g  4,  p.  596)  as  amended  by  the  act  of  May  9, 
1918,  provides  that:  *'  Not  less  than  two  years  nor 
more  than  seven  years  after  he  has  made  such  declara- 
tion of  intention  he  shall  make,  and  file,  in  duplicate, 
a  petition  in  writing    *    ■    *." 

The  declaration  of  intention  to  become  a  citizen  may 
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be  made  at  any  time  after  the  aUen  becomeB  eighteen 
years  of  age.  The  making  of  such  declaration  is  often 
referred  to  aa  taking  out  of  first  citizenship  papers. 
This  first  step  toward  becoming  a  citizen  was  evidently- 
intended  by  the  legislature  when  it  provided  that  an 
alien  teacher  of  an  allied  country  should  *'  make  appli- 
cation to  become  a  citizen "  prior  to  September  1, 
1920,  if  such  teacher  was  to  be  continued  in  the  teach- 
ing service.  It  was  not  intended  that  final  application 
for  citizenship  must  have  been  made  by  such  teachers 
prior  to  such  date.  Under  this  construction  it  appears 
that  the  appellant  had  complied  with  the  terms  of  the 
statute  since  she  had  made  application  to  become  a 
citizen  prior  to  September  1,  1920.  While  it  is  true 
that  the  appellant  had  the  right  to  make  and  file  her 
final  petition  for  citizenship  at  the  expiration  of  the 
required  time  after  making  her  declaration  of  inten- 
tion {she  having  resided  within  the  United  States  for 
more  thfin  five  years)  she  was  not  required  to  do  so. 
She  could  lawfully  make  her  petition  at  any  time 
within  seven  years  from  the  date  of  expiration.  She 
therefore,  had  until  June  20,  1^4,  to  complete  her 
citizenship. 

Having  complied  with  the  provisions  of  section 
550  of  the  Education  Law  in  so  far  as  was  required 
of  her  prior  to  September  1,  1920,  the  notice  given 
the  appellant  of  the  termination  of  her  services  under 
the  provisions  of  said  section  was  void.  Any  expres- 
sions, oral  or  written,  made  by  the  appellant  in  regard 
to  her  future  intention  to  return  to  Canada  were 
immaterial. 

The  appeal  is  sustained. 

It  is  ordered  that  the  action  of  the  superintendent 
of  schools  and  of  the  board  of  education  of  the  city 
of  New  York  in  terminating  the  services  of  Minnie 
C.  Cousins  as  teacher  in  the  public  schools  of  said  city 
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on  the  14th  day  of  September,  1920,  be  and  the  sams 
is  hereby  set  aside,  and 

It  is  further  ordered  that  the  said  superintendent 
of  schools  and  board  of  education  proceed  forthwith 
to  reinstate  the  said  Minnie  C.  Consins  as  a  teacher 
in  the  public  schools  of  said  city  and  to  pay  her  the 
compensation  that  she  would  have  received  as  teacher 
under  the  salary  schedules  adopted  by  the  board  of 
education  of  the  city  of  New  York  had  her  services 
not  been  terminated  on  September  14,  1920. 


In  the  Matter  of  Construing  STJBDtnsioN  3  or  SBcnoir 
360  of  the  Tax  Law  in  Relation  to  Taxes  Accrued 
and  Payable  Prior  to  January  1, 1919,  but  Aetnally 
Paid  Thereafter 

(Attorney-OeDeral,  Febroaiy  4,  1921) 

Liofflu  Uz  Isttw  —  dffdnctlon  for  tazM  iccrned  prior  to  Janniry  1, 
1910,  Impropn. 

Itenn  whieh  would  have  been  proper  deductions  in  computing 
profit  and  loss  for  1918  Bhonld  not  be  carried  over  and  deducted 
from  1919  income. 

Hon.  James  A.  Wendell,  State  Comptroller,  sub- 
mitted an  inquiry,  together  with  a  request  for  an 
opinion  thereon,  and  in  compliance  with  such  request 
the  following  reply  was  transmitted : 

Nbwton,  Attomey-G-eneral,  by  Ivins,  Deputy. —  I 
have  examined  the  question,  raised  by  attorneys  for 
two  different  taxpayers,  which  you  have  referred  to 
ine,  of  the  deductibility  under  subdivision  3  of  section 
360  of  the  Tax  Law  of  taxes  accrued  and  payable  prior 
to  January  1, 1919,  but  actually  paid  thereafter. 

The  taxpayers  in  these  cases,  paid  taxes  in  1919 
which  were  overdue  —  which  had  accrued  and  were 
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payable  in  prior  years.  They  deducted  them  in  com- 
pnting  their  net  incomes  for  1919.  Yon  mle  that  these 
deductions  were  improper. 

I  consider  your  ruling  quite  correct.  The  income 
tax  is  based  on  a  scheme  which  contemplates  a  fresh 
start  on  January  1,  1919.  Income  and  increment  were 
all  considered  accrued  on  that  date  —  what  had  been 
income  is  regarded  as  having  then  become  capital,  in 
order  that  the  tax  will  not  be  in  effect  levied  on  income 
accrued  prior  to  January,  1919,  and  that  income  com- 
ing into  existence  thereafter  shall  not  escape  taxation. 
The  general  plan  is  clearly  indicated  in  such  sections 
as  353,  355  and  360,  paragraph  9,  where  the  basis  of 
ascertaining  gains  or  losses  is  established  as  market 
value  on  January  1,  1919. 

To  my  mind  it  is  perfectly  clear  that  the  statute  con- 
templated a  general  liquidation  and  balancing  of  books 
as  of  January  1,  1919.  Items  of  income  properly 
belonging  to  1918  were  to  be  regarded  as  capital  on 
January  1,  1919.  And  similarly  deductions,  which  on 
a  proper  accounting  basis  were  chargeable  against 
1918  income,  effected  a  reduction  of  capital  as  of 
January  1,  1919.  In  neither  case  should  the  items 
enter  into  income  account  for  1919,  even  if  receipt  or 
payment  did  happen  to  be  delayed  until  that  year. 

You  have  ruled,  and  I  believe  correctly,  that  income 
earned  and  accrued  in  1918,  hut  not  actually  received 
until  1919,  is  not  taxable  as  income  for  the  year  1919. 
Similarly  items  which  would  have  been  proper  deduc- 
tions in  computing  profit  and  loss  for  1918,  should  not 
be  carried  over  and  deducted  from  1919  income. 

The  statute  was  drawn  for  permanent  use  —  after  a 
few  years  the  situation  on  January  1,  1919,  will  cease 
to  be  a  factor  in  computing  current  income  taxes.  So 
it  would  be  a  mistake  to  clutter  up  every  section  and 
subdivision  with  a  specific  reference  to  January  1, 
1919. 
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Tour  correspondents  insist  that  "  taxes,  other  than 
income  taxes,  paid  or  accrued  within  the  taxable 
year  "  means  all  taxes  paid  within  the  year,  regard- 
less of  date  of  accmal.  They  insist  that  there  is  no 
limitation  by  January  1,  1919,  as  in  the  case  of  gain 
or  loss  from  sale  of  property.  But  if  they  are  r^ht, 
then  it  is  also  true  of  the  items  enumerated  in  sub- 
divisions 1,  2,  7  and  8.  If  you  permit  the  deduction 
of  taxes  which  were  due  before  January  1,  1919,  you 
must  also  allow  the  deduction  of  old  accounts  for 
ordinary  and  necessary  expenses,  if  paid  after  Janu- 
ary 1,  1919,  even  if  due  years  before  then;  yon  must 
allow  the  deduction  of  interest  accrued  in  1918  but  not 
paid  until  1919  (and  by  the  same  token  you  must  make 
the  recipient  thereof  return  it  as  1919  income) ;  you 
must  allow  the  deduction  of  debts  charged  off  in  1919 
even  if  suspected  of  being  worthless  for  years  before, 
regardless  of  their  actual  value  on  January  1,  1919; 
and  yon  must  allow  deductions  for  exhaustion,  wear 
and  tear,  and  obsolescence  covering  the  period 
between  the  acquisition  of  any  property  (even  if  in 
1890)  and  the  end  of  the  taxable  year  1919.  The 
absurdity  is  obvious, 

I  advise  you  to  enforce  the  ruling  first  mentioned 
above  until  the  courts  hold  otherwise. 


Id  the  Matter  of  Conbtbthng  the  Income  Tax  Law  in 
Relation  to  Sales  of  Real  Estate  Consummated  after 
January  1,  1919,  Though  Contracted  for  Prior  to 
that  Date 

(Attorney-General,  February  9,  1921) 

Inoomo  tiz  latter  —  deduction  for  low  npon  sale  of  real  prop- 
erty contracted  In  1818  and  conmininated  in  1819,  Improper. 
Where  the  owner  of  a  parcel  of  real  property  contracted  for 
its  sale  in  191S  and  thereafter  and  in  1919  consomtnated  the  sale 
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at  the  eontTMt  price,  he  eannot  clAim  a  deduction  for  loss  by 
attempting  to  show  that  the  property  vm  of  greater  valne  on 
January  1, 1919,  than  the  sale  price. 

Hon.  James  A.  Wendell,  State  Comptroller,  sub- 
mitted an  Inquiry  with  a  request  for  an  opinion 
thereon,  and  in  compliance  with  sach  request  the  fol- 
lowing reply  was  transmitted : 

Newton,  Attorney-General,  by  Itikb,  Deputy. —  I 
have  considered  the  question  raised  in  the  audit  of  one 
of  the  income  tax  returns  for  1919,  sid}mitted  to  me 
by  the  Income  Tax  Bureau. 

A  taxpayer  being  the  owner  of  certain  real  property, 
made,  in  November  or  December,  1918,  a  contract  to 
sell  the  same.  The  price  fixed  in  the  contract  was 
$50,000  of  which  $1,000  was  paid  when  the  contract 
was  signed,  and  the  balance  when  the  title  was  closed 
in  January  or  February,  1919.  The  vendor  submitted 
an  appraisal  of  the  property  as  of  January  1, 1919,  at 
$60,000  and  claims  a  deduction  for  loss  of  $10,000. 

In  my  opinion  you  were  right  in  disallowing  the 
deduction. 

If  we  look  at  the  transaction  from  the  standpoint 
of  the  courts  of  equity,  we  have  a  sale  contracted  for 
in  1918.  All  the  taxpaper  owned  on  January  1, 1919, 
was  a  lien  upon  the  premises  for  the  balance  of  the 
purchase  price  —  the  equitable  title  was  in  the  vendee. 
Since  the  balance  of  purchase  price  was  paid  in  full, 
ao  deductible  loss  occurred  in  1919. 

And  if  we  take  th«  common-law  standpoint,  over- 
looking the  right  of  the  vendee  to  specific  perform- 
ance, the  result  is  much  the  same.  The  best  evidence 
of  market  value  is  the  price  paid  by  a  willing  buyer 
to  a  willing  seller.  In  November  or  December,  1918, 
this  taxpayer,  a  willing  seller,  agreed  with  the  vendee, 
a  willing  buyer,  that  the  property  was  worth  $50,000. 
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A  few  raontha  later  he  sells  it  to  him  for  that  (anleas 
the  sale  was  in  1918,  in  which  case  there  could  be  no 
loss  in  1919).  Eeal  estate  does  not  fluctuate  in  value 
80  quickly  as  to  go  up  20  per  cent  in  a  couple  of 
months,  and  then  down  again  in  a  like  time.  Tha 
courts  regularly  accept  as  evidence  of  real  estate 
values  the  prices  which  have  been  paid  for  similar 
property  for  several  years.  If  the  prices  paid  for 
similar  property  are  competent  evidence,  the  price 
agreed  upon  and  paid  for  the  property  itself  is  even 
more  competent.  In  my  mind  the  price  agreed  upon 
in  1918  and  paid  in  1919  for  a  parcel  of  realty  is 
better  evidence  of  its  value  on  January  1,  1919,  than 
is  the  nunc  pro  time  appraisal  of  a  real  estate  agent 
whose  testimony  would  not  have  been  produced  had 
it  not  been  favorable  to  the  taxpayer. 


In  the  Matter  of  the  Application  of  the  Viujage  of 
TuppER  Lake,  Franklin  County,  N.  T.,  for  the  Ap- 
proval of  its  Acquisition  of  a  Source  of  Water  Sup- 
ply and  of  Its  Financial  Plans  for  Purchasing  and 
Managing  Said  Water  Supply  System 

Water  Supply  Application  No.  261 

(Conserratian  Cominiasion,  Febraai?  14,  1921) 

i^plleatioa  approTad  m  modiiled. 

By  the  Commission. —  T.  E.  Bruce,  acting  in  the 
name  and  on  behalf  of  the  village  of  Tupper  Lake,  of 
the  board  of  trustees  of  which  municipality  he  is  the 
president,  on  January  19,  1921,  made  application  to 
this  Commission  for  its  approval  of  tiie  project  of  said 
13 
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village  for  the  acquisition  of  a  source  of  water  snpply 
and  a  water  supply  system.  This  application  was  filed 
in  the  office  of  the  Conservation  Conunission  January 
21, 1921. 

After  due  notice  published  in  the  Tupper  Lake 
Herald,  a  hearing  on  this  petition  was  held  in  the  town 
hall  of  the  town  of  Altamont,  in  the  village  of  Tupper 
Lake,  on  February  4,  1921,  at  9  o'clock  in  the  fore- 
noon. At  this  hearing  the  Commiesion  considered  the 
petition,  maps  and  plans  submitted,  examined  wit- 
nesses and  heard  arguments  for  the  project,  as  shown 
by  the  minutes.  The  petitioner  was  represented  by 
T.  E.  Bruce,  village  president,  and  Ralph  Hastings, 
village  attorney.  No  objections  were  filed  and  no  one 
appeared  in  opposition. 

The  village  of  Tupper  Lake  proposes  to  purchase 
for  the  sum  of  $100,000,  the  sources  of  water  supply, 
all  the  property  and  the  entire  plant  and  business  of 
the  Tupper  Lake  Water  Company  and  thereafter  to 
operate  the  system  as  a  municipally  owned  enterprise 
for  the  supply  of  water  to  the  inhabitants  of  the  vil- 
lage of  Tupper  Lake  and  outlying  district  uow  supplied 
from  it.  No  changes  in  the  system  or  sonrces  of  sup- 
ply, nor  the  schedule  of  rates  are  contemplated. 

After  due  study  of  the  petition  and  its  exhibits,  the 
evidence  and  ai^nments  given  at  the  hearing  and  the 
report  of  the  engineers  of  the  Commission  on  this  ap- 
pKcation,  it  appears  as  follows : 

Tupper  Lake  is  an  incorporated  village  in  the  town 
of  Altamont,  Franklin  county.  It  is  situated  in  the 
southwesterly  comer  of  the  county  on  Raqoette  pond. 
It  is  traversed  by  the  Adirondack  division  of  the  New 
York  Central  railroad  and  is  the  terminus  of  the 
Ottawa  division  of  that  railroad.  This  village 
contains  important  manufacturing  industries  utiliz- 
ing forest  products;  it  is  also  a  popular  snnuner 
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resort.  According  to  the  petition,  the  estimated 
population  of  the  village  proper  is  3,500  and  of  the 
outlying  districts  1,500.  By  the  last  roll  the  total  as- 
sessed valnation  of  property  in  the  village  was  $511,- 
075.  The  village  has  a  total  outstanding  bonded 
indebtedness  of  $45,500,  none  of  which  was  incurred 
for  water  supply  purposes. 

In  1899  a  waterworks  system  was  installed  by  the 
Tupper  Lake  "Water  Company  to  supply  this  village 
and  the  inhabitants  thereof  and  of  the  snrrounding 
district  with  water.  This  system  has  been  in  contin- 
uous operation  since  that  time.  The  greater  part  of 
the  stock  of  this  company  is  now  owned  by  the  estate 
of  the  late  William  Barbour.  The  executors  of  this 
estate  wish  to  close  it  up  and  to  sell  this  property. 
The  people  of  Tapper  Lake  consider  that  this  is  a 
favorable  opportunity  for  them  to  acquire  the  prop- 
erty and  thus  enable  them  to  control  it  The  matter 
has  been  amicably  arranged  between  the  village  and 
the  company  and  the  price  agreed  upon. 

On  November  4,  1920,  certain  taxpayers  filed  witb 
the  board  of  trustees  of  the  village  a  petition  asking 
that  a  proposition  for  the  purchase  of  the  water  system 
for  the  sum  of  $100,000  and  the  bonding  of  the  village 
in  that  amount  be  submitted  to  the  voters  at  a  special 
election.  The  said  board  of  trustees,  by  resolution 
adopted  November  5,  1920,  called  such  an  election. 
The  election  was  held  November  23, 1920,  and  the  prop- 
osition was  carried  in  the  affirmative  by  a  vote  of 
fifty-four  to  thirty-nine.  The  making  of  the  present 
petition  to  the  Conservation  Commission  was  author- 
ized by  resolution  of  the  said  board  of  trustees  adopted 
January  18,  1921. 

Water  for  the  supply  of  this  system  is  obtained  from 
certain  small  streams  and  springs  formerly  tributan- 
to  Crauberry  pond,  which  is  located  on  Mt.  Morris 
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abont  two  and  one-half  miles  south  of  the  center  of  the 
village.  This  water  is  collected  in  a  small  masonry- 
settling  basin  and  carried  by  a  pipe  to  a  reservoir 
approximately  367  feet  long  by  100  feet  wide  by  8  feet 
deep  with  an  estimated  capacity  of  90,000  gallons. 
Prom  this  reservoir  water  is  fed  to  the  village  by  grav- 
ity through  a  ten-inch  cast-iron  pipe.  A  pimiping  sta- 
tion has  been  erected  near  the  pipe  line  on  the  shores 
of  Big  Simon  pond,  which  pumps  water  from  that  pond 
into  the  supply  pipe.  This  station  is  equipped  with 
two  gasoline  engines  and  a  Rumsey  triplex-plunger 
pump  of  750  gallons  per  minute  capacity.  On  the 
right  bank  of  the  Baquette,  abont  three-quarters  of  a 
mile  ^ove  the  outlet  of  Big  Simon  pond,  there  is  a 
second  pumping  station  which  takes  water  from  the 
Baquette  river  and  forces  it  into  the  supply  pipe.  This 
station  is  equipped  with  a  fifty  horsepower  electric 
motor  and  a  750  gallon  per  minute  centrifugal  pump. 
There  is  also  installed  in  this  pumping  elation  ap- 
paratus for  sterilizing  the  water  pumped  from 
Raquette  river  with  liquid  chlorine. 

In  the  streets  and  roads  of  the  district  supplied  by 
water  there  have  been  laid  about  fifteen  miles  of  cast- 
iron  distribution  piping  varying  in  diameter  from  . 
four  to  ten  inches.  Attached  to  this  system  there  are 
fifty-one  fire  hydrants.  Connected  to  the  system,  on 
high  ground  east  of  the  village,  there  is  a  steel  stand- 
pipe,  fifty  feet  in  diameter  by  forty  feet  high,  holding 
630,000  gallons.  This  standpipe  is  at  an  elevation  such 
as  to  give  a  pressure  of  about  seventy  pounds  per 
square  inch  on  the  distribution  pipes  in  the  village. 

A  system  meter  la  in  place  on  the  supply  main,  which 
measures  all  the  water  used  by  the  patrons  of  this 
system,  except  those  in  the  hamlet  of  Moody.  The 
maximum  consumption  of  water  occurs  in  the  coldest 
weather  and  amounts  to  about  300,000  gallons  per  day. 
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The  sources  on  Mt.  Morris  are  able  to  supply  the  needs 
of  this  district  except  dnring  periods  of  high  demand. 
No  difficulty  has  been  experienced  by  the  company  in 
meeting  all  demands  and  the  new  pmnping  station  on 
Kaquette  river  was  installed  to  guard  against  a  break 
in  the  river  crossing  of  the  supply  pipe  rather  than 
because  the  older  station  was  not  capable  of  delivering 
snfficient  water.  The  sources  of  supply  now  in  use 
will  yield  practically  unlimited  quantity  of  water. 

The  watershed  of  Little  Cranberry  pond  is  unin- 
habited wooded  country  and  there  is  no  reason  to  fear 
contamination  of  this  water.  Big  Simon  pond  appears 
to  be  a  safe  source  of  water  supply.  There  are  but  a 
few  camps  on  its  watershed  and  suitable  sanitary 
arrangements  have  been  made  for  these  camps.  The 
water  of  the  Baquette  river  is  subject  to  pollution, 
particularly  by  the  camps  and  communities  on  Long 
lake  and  the  boats  operating  on  that  lake.  This  pollu- 
tion, however,  cannot  be  very  strong  and  by  the  use  of 
liquid  chlorine  the  water  from  this  source  will  be  suit- 
able for  drinking  purposes.  It  will,  however,  be  re- 
quired that  it  continuously  be  sterilized  in  a  satisfac- 
tory manner. 

The  village  proposes  to  acquire  this  water  supply 
system  for  the  sum  of  $100,000,  which  amounts  to  an 
expenditure  of  about  $20  per  capita.  Even  at  pre-war 
prices  this  wottld  be  considered  quite  a  low  figure  for 
the  installation  of  a  new  water  supply  system.  It, 
therefbre,  appears  that  the  village  is  in  a  position 
to  make  an  excellent  bargain  in  acquiring  these  works. 

This  water  supply  system  appears  to  be  safe  and 
adequate ;  both  safety  and  adequacy  have  been  proven 
by  long  years  of  use. 

The  village  proposes  to  acquire  only  those  lands  now 
owned  by  the  Tupper  Lake  Water  Company  and  nsed 
by  it  for  water  supply  purposes. 
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Many  altemative  sonrceB  of  supply  exist,  none  of 
which  appear  to  offer  greater  advantages  than  t^ose  in 
use.  It  seems  that  the  village  anthorities  might  be 
justified  in  attempting  a  greater  development  of  the 
watershed  of  Cranberry  pond,  which  would  give  water 
of  imdoubted  purity  without  expenditure  for  pamping. 
This  would  be  desirable,  as  the  quality  of  the  Raquette 
river  water  is  not  of  the  best.  There  are,  however, 
certain  insurance  features  in  the  pumping  station  on 
Raquette  river  which  are  of  importance. 

The  present  waterworks  system  supplies  all  of  the 
inhabitants  of  the  immediate  neighborhood  with  water. 
There  is  no  other  community  which  should  properly  be 
supplied  from  Cranberry  pond  and  the  carrying  out 
of  Uiis  project  will  have  no  effect  on  the  water  supply 
interests  of  any  otiier  municipality  or  civil  division  of 
the  State. 

The  legal  damages  which  may  be  caused  by  the  exe- 
cution of  the  plans  of  the  petitioner  do  not  appear  to 
be  such  as  to  require  any  special  consideration  or  legis- 
lative enactment  in  order  that  they  may  be  equitably 
determined  and  paid. 

In  consideration  of  the  above,  and  subject  to  the 
conditions  hereafter  stated,  the  Commission  therefore 
finds  and  determines : 

Firs*. —  That  the  plans  proposed  are  justified  by 
public  necessity. 

Second. —  That  the  plans  provide  for  the  proper  and 
safe  construction  of  all  work  connected  tJierewith. 

Third. —  That  said  plans  provide  for  the  proper  pro- 
tection of  the  supply  and  the  watershed  from  con- 
tamination and  for  the  proper  purification  of  such 
additional  supply. 

Fourth. —  That  said  plans  are  just  and  equitable  to 
the  other  municipalities  and  civil  divisions  of  the  State 
affected  thereby  and  to  the  inhabitants  thereof,  par- 
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licular  consideration  being  given  to  their  present  and 
future  necessities  for  sources  of  water  supply. 

Fifth.—  That  said  plans  make  fair  and  equitable 
provisions  for  the  determination  and  payiaent  of  any 
and  all  legal  damages  to  persons  and  property,  both 
direct  and  indirect,  which  will  result  from  the  execu- 
tion of  said  plans  or  the  acquiring  of  said  lands. 

Provided,  however,  that  said  application,  maps  and 
plans  as  submitted  shall  be  modified  and  the  Commis- 
sion does  hereby  determine  that  they  be  modified  and 
that  the  system  be  operated  under  the  following  condi- 
tions ; "  No  water  from  Raquette  river  shall  be  pumped 
into  the  distribution  mains  owned  by  the  village  of 
Tupper  Lake  until  it  shall  have  been  sterilized  by 
liquid  chlorine  or  other  means  in  a  manner  satisfac- 
tory to  this  Commission." 

Wherefore,  the  Conservation  Commis.9ion  does 
hereby  approve  the  said  application  of  the  Village  of 
Tupper  Lake  as  thus  modified. 

In  Witness  Whereof,  the  Conservation  Commis- 
sion has  caused  this  determination  and  ap- 
proval to  be  signed  by  the  Deputy  Commis- 
sioner and  has  caused  its  official  seal  to  be 
[l.  b.]  affixed  hereto  and  has  filed  the  same  with  all 
maps,  plans,  reports  and  other  papers  relat- 
ing thereto  in  its  office  in  the  city  of  Albany 
this  14th  day  of  February,  1921. 
Conservation  Commission 

A.  Macdonau) 
Attest :  Deputy  Commissioner 

Warwick  S.  Carpenter 

Secretary  to  the  Commission 
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In  the  Matter  of  the  Complaint  of  Aijfbed  C.  Datis  and 
Others  of  Jamestown  under  Section  71,  Public  Serv- 
ice Commissions  Law,  against  Pehnstlvania  Gas 
Company  as  to  Price  of  Natural  Gas  Charged  Pri- 
vate Consumers 

Case  No.  6040 

(Public  Berrice  Cdnunisaion,  Second  Diatriet,  December  23,  192t>) 

Kktnral  (as  compuiies  —  jnrisdiction  of  Oonuniasion  to  Sz  ntM 
for  fM  snpplled  br  forBlfn  corpomtion — rate  bue — ^Inverted 
block  nte. 

The  CommissioD  in  determiniiig  the  proper  rates  for  gu  in 
Jamestown  shonld  not  base  its  decision  npon  the  entire  property 
and  business  of  the  company  both  in  Pennsylvania  and  New 
York,  but  should  limit  its  investigations  to  the  property  in 
Hew  York,  and  to  the  income  and  the  expenses  of  the  business 
in  that  State,  and  the  value  of  such  a  percentage  of  the  com- 
pany's property  in  Pennsylvania  as  may  be  used  to  supply 
gas  in  New  York.    (P.  207.) 

Rates  must  be  based  upon  the  actual  value  of  the  property 
lued  in  the  business  and  it  is  immaterial  whether  that  property 
was  acquired  by  selling  new  stock  out  of  income  or  otherwise. 
(Pp.  208,  209.) 

A  company  is  not  entitled  to  a  return  upon  a  reserve  fund 
accumulated  ont  of  its  profits  to  make  good  the  depletion  of 
its  fixed  cspital  even  though  such  fund  has  been  invested  in 
the  Axed  capital  of  the  company  or  added  to  corporate  snrplna. 
(Pp.   219,   220.) 

In  applying  the  sliding  scale  upward,  or  inverted  block  rate 
it  would  seem  that  the  first  step-up  of  the  price,  allowing  a 
sufficient  amount  for  economical  consumption,  should  be  soffl' 
eieut  to  disoourage  any  unnecessary  use.    (P.  224.) 

Concurring  opinion  Kellogg,  Commiasioner,  p.  216. 

Thrasher  &  Clapp,  for  complainants. 

Marion  H.  Fisher  and  John  E.  Mullin,  for  defendant 
company. 

Babhite,  Commissioner. — This  proceeding  is  brought 
against  the  Pennsylvania  Gas  Company,  and  is  based 
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Upon  the  complaint  of  a  number  of  the  citizens  of  the 
city  of  Jamestown  who  protest  against  an  increase  in 
the  price  of  natnral  gas  from  thirty-two  cents  per  1,000 
cubic  feet  to  thirty-seven  cents  per  1,000  cubic  feet, 
with  a  disconnt  in  each  case  of  two  cents  per  1,000 
cnbic  feet  if  the  bills  are  paid  before  a  certain  date. 

A  large  amount  of  time  has  been  taken  in  this  con- 
troversy by  reason  of  the  contention  of  the  gas  com- 
pany that  it  is  a  Pennsylvania  corporation,  that  all  of 
its  gas  is  obtained  from  weUs  in  that  State,  and  that 
the  gas  used  in  Jamestown  is  brought  in  pipes  over  the 
State  line  which  constitutes  an  act  of  interstate  com- 
merce over  which  this  Commission  has  no  jurisdiction. 
After  the  Commission  had  denied  the  contention  of  the 
company,  the  matter  was  carried  through  the  various 
courts  of  the  State  to  the  Court  of  Appeals,  and  thence 
to  the  Supreme  Court  of  the  United  States,  that  court 
sustained  this  Commission  in  its  claim  to  jurisdiction; 
and  the  case  was  ready  for  a  hearing  upon  the  meritp, 
although  further  and  unusual  delay  was  occasioned 
by  the  fact  that  the  defendant  company,  after  it  had 
sued  out  a  writ  of  error  to  the  Supreme  Court  of  the 
United  States,  made  application  to  the  AppeUate  Divi- 
mon  of  the  Supreme  Conrt  of  the  State  of  New  York 
for  a  stay  of  proceedings  pending  the  review  by  the 
court  of  last  resort. 

The  Pennsylvania  Gas  Company  was  incorporated 
under  the  laws  of  the  State  of  Pennsylvania  on  July 
8, 1881,  under  the  name  of  the  Warren  Light  and  Heat 
Company,  for  the  purpose  of  supplying  light  and  heat 
to  the  inhabitants  of  the  borough  of  Warren  and  its 
vicinity,  in  Warren  county,  Penn.  The  present  name 
was  adopted  on  October  27, 1885. 

At  various  times  the  company  purchased  the  proper- 
ties and  franchises  of  other  Pennsylvania  companies 
which  had  been  incorporated  for  the  purpose  of  sup- 
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plying  light  and  heat  to  varions  communitieB  in  that 
State.  In  1885  the  properties  and  frandiises  of  sev- 
eral New  York  companies  were  purchased.  All  of 
these  various  companies  appear  to  have  been  merged 
with  the  Pennsylvania  Gas  Company.  At  the  time  of 
its  incorporation  the  authorized  capital  stock  of  the 
company  was  $10,000,  which  was  increased  from  time 
to  time  until  it  amounted  to  $2,000,000.  The  par  value 
of  the  shares  was  $25.  In  1893  and  subsequent  thereto 
the  stockholders,  upon  the  recommendation  of  the 
board  of  directors,  reduced  the  capital  stock  to  $1,600,* 
000,  by  purchasing  at  par  11,600  aharoa,  and  4,400 
shares  at  $40  per  share,  an  amount  equal  to  160  per 
cent  at  par.  At  a  still  later  period,  at  the  request  of 
the  stockholders,  the. capital  stock  was  rtduced  from 
$1,600,000  to  $800,000,  each  stockholder  surrendering 
one-half  of  the  number  of  shares  held  by  him  and  re- 
ceiving in  exchange  for  each  share  a  debenture  $100 
bond  payable  in  twenty  years  with  interest  at  the  rate 
of  6  per  cent  These  bonds  were  paid  off  during  the 
next  ten  years. 

By  the  purchases  noted  the  company  purchased  and 
retired  48,000  shares  of  the  par  value  of  $1,200,000, 
for  which  the  company  paid  to  stockholders  $3,666,000, 
or  $2,466,000  more  than  par  value.  In  addition,  the 
company  paid  $881,000  interest  on  the  debenture  bonds 
issued  in  payment  of  stock. 

In  1911  the  capital  stock  was  increased  from  $800,000 
to  $4,800,000  and  the  amount  of  the  increase  was  issued 
to  the  stockholders  as  a  stock  dividend. 

In  1916  the  capital  stock  was  increased  from  $4300,- 
000  to  $7,200,000,  and  the  amount  of  the  increase  paid 
to  the  sto<^ho1ders  as  a  stock  dividend. 

Only  one  instance  appears  in  which  the  Rtockholders 
have  been  asked  to  pay  anything  into  the  treasary 
for  the  benefit  of  the  company.  In  1885  an  assessment 
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of  seventy-five  cents  per  share  was  levied  on  the  capi- 
tal stook.  This  assessment,  amounting  to  $9,(X)0,  was 
credited  to  "  Property  and  franchise  accjunt." 

The  annual  reports  of  the  company  filed  with  this 
Commission  from  the  year  1913  to  the  year  1919,  both 
inclusive,  show  that  a  dividend  of  10  per  Ciint  per  year 
has  been  paid.  These  dividends  are  exclusive  of  a  stock 
dividend  of  50  per  cent  paid  in  1916,  to  which  reference 
has  heretofore  been  made. 

The  foregoing  general  statements  show  that  the 
company  has  been  and  is  in  a  very  prosp.irous  condi- 
tion, and  attention  is  called  to  them  because  the  com- 
plainants and  the  company  differ  as  to  the  theory 
upon  which  this  case  must  be  decided;  the  complain- 
ants urging  that  the  Commission  must  consider  the 
entire  business  of  the  company  both  in  Pennsylvania 
and  New  York,  while  the  company  insists  that  the 
Commission  is  limited  in  its  investigations,  as  to  a 
proper  rate  for  New  York  State,  to  that  portion  of 
the  business  conducted  in  New  York. 

It  must  be  conceded  that  this  Commission,  as  one  of 
the  departments  of  the  government  of  the  State  of 
New  York,  has  no  control  or  authority  over  the  busi- 
ness of  the  Pennsylvania  Gas  Company  in  the  State  of 
Pennsylvania  and  conducted  under  the  laws  of  that 
State.  But  whether  this  Commission  may  not  make  an 
examination  of  the  business  conducted  in  and  the 
the  property  owned  by  the  company  within  the  foreign 
State  is  a  different  question. 

There  are  authorities  which  may  be  cited  upon  the 
point  under  review.  In  the  case  of  Smyth  v.  Ames, 
169  U.  S.  466,  the  question  arose  as  to  whether  a  statute 
of  the  State  of  Nebraska  which  fixed  the  rates  to  be 
charged  for  the  transportation  of  freight  from  any 
point  in  the  State  to  any  other  point  in  the  State  was 
constitutionaL    In  other  words,  whether  the  amounts 
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fixed  ander  the  terms  of  the  statute  were  reasonable  in 
amount.  The  controversy  arose  over  interstate  rail- 
roads and  roads  controlled  by  them  whose  business 
was  not  confined  exclusively  to  the  State  of  Nebraska. 
As  here,  the  question  arose  whether  the  reasonable- 
ness of  the  rates  established  by  the  Nebraska  statute 
was  to  be  determined  by  the  result  upon  the  rates  alone 
affected  by  it,  or  whether  the  entire  business  of  the 
company  was  to  be  taken  into  consideration.  Upon 
this  question  the  court  says :  "  It  is  further  said  in 
behalf  of  the  appellants,  that  the  reasonableness  of 
the  rates  established  by  the  Nebraska  statute  is  not  to 
be  determined  by  the  inquiry  whether  such  rates  would 
leave  a  reasonable  net  profit  from  the  local  business 
affected  thereby,  but  that  the  court  should  take  into 
consideration,  among  other  things,  the  whole  business 
of  the  company,  that  is,  all  its  business,  passenger  and 
freight,  interstate  and  domestic.  If  it  be  found  upon 
investigation  that  the  profits  derived  by  a  railroad 
company  from  its  interstate  business  alone  are  suffi- 
cient to  cover  operating  expenses  on  its  entire  line, 
and  also  to  meet  interest,  and  justify  a  liberal  dividend 
upon  its  stock,  may  the  legislature  prescribe  rates  for 
domestic  business  that  would  bring  no  reward  and  be 
less  than  the  services  rendered  are  reasonably  worth  f 
Or  must  the  rates  for  such  transportation  as  begins 
and  ends  in  the  State  be  established  with  reference 
solely  to  the  amount  of  business  done  by  the  carrier 
wholly  within  such  State,  to  the  cost  uf  doing  such 
local  business,  and  to  the  fair  value  of  the  property 
used  in  conducting  It,  without  taking  into  considera- 
tion the  amount  and  cost  of  its  interstate  busi- 
ness, and  the  value  of  the  property  employed 
in  itf  If  we  do  not  misapprehend  counsel,  their  argu- 
ment leads  to  the  conclusion  that  the  State  of 
Nebraska  could  legally  require  local  freight  business 
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to  be  conducted  even  at  an  actual  loss,  if  the  company 
earned  on  its  interstate  business  enough  to  give  it  just 
compensation  in  respect  of  its  entire  line  and  all  its 
business,  interstate  and  domestic.  We  cannot  concur 
in  this  view.  In  our  judgment,  it  must  be  held  that  the 
reasonableness  or  unreasonableness  of  rates  prescribed 
by  a  State  for  the  transportation  of  persons  and  prop- 
erty wholly  within  its  limits  must  be  determined  with- 
out reference  to  the  interstate  business  done  by  the 
carrier,  or  to  the  profits  derived  from  it.  The  State 
cannot  justify  unreasonably  low  rates  for  domestic 
transportation,  considered  alone,  upon  the  <;round  that 
the  carrier  is  earning  large  profits  on  its  interstate 
business,  over  which,  so  far  as  rates  are  concerned,  the 
State  has  no  control.  Nor  can  the  carrier  justify  un- 
reasonably high  rates  on  domestic  busine-js  upon  the 
ground  that  it  will  be  able  only  in  that  way  to  meet 
losses  on  its  interstate  business.  So  far  as  rates  of 
transportation  are  concerned  domestic  business  should 
not  be  made  to  bear  the  losses  on  interstate  business, 
nor  the  latter  the  losses  on  domestic  business.  It  is 
only  rates  for  the  transportation  of  persons  and  prop- 
erty between  points  within  the  State  that  the  State 
can  prescribe;  and  when  it  undertakes  to  prescribe 
rates  not  to  be  exceeded  by  the  carrier,  it  must  do  so 
with  reference  exclusively  to  what  is  just  :*.nd  reason- 
able, as  between  the  carrier  and  the  public,  in  respect 
of  domestic  business.  The  argument  that  a  railroad 
line  is  an  entirety,  that  its  income  goes  into,  and  its 
expenses  are  provided  for  out  of  a  common  fund,  and 
that  its  capitalization  is  on  its  entire  line  within  and 
without  the  State,  can  have  no  application  where  the 
State  is  without  authority  over  rates  on  the  entire  line, 
and  can  only  deal  with  local  rates  and  make  such  regu- 
lations as  are  necessary  to  give  just  compensation  on 
local  business." 
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In  San  Diego  Land  d;  Town  Company  v.  National 
City,  174  U.  S.  739,  the  question  arose  over  water 
rates,  and  the  court  says:  "  One  of  the  points  in  dis- 
pute involves  the  question  whether  the  losses  to  the 
appellant  arising  frona  the  distribution  of  water  to 
consumers  outside  of  the  (Aty  are  to  be  considered  in 
fixing  the  rates  for  consumers  within  the  city.  In  our 
judgment  the  Circuit  Court  properly  held  that  the 
defendant  city  was  not  required  to  adjnat  rates  for 
water  furnished  to  it  and  to  its  inhabitants  so  as  to 
compensate  the  plaintiff  for  any  such  losses.  This  is 
so  clear  that  we  deem  it  unnecessary  to  do  more  ^an 
to  state  the  conclusion  reached  by  us  on  this  point." 

In  Matter  of  the  Pennsylvania  Gas  Company  T, 
Public  Service  Commission,  225  N.  T.  397,  while  the 
only  question  before  the  court  was  the  juripdiction  of 
this  Commission  to  determine  a  proper  rate  Tor  natural 
gas  in  the  city  of  Jamestown,  the  reasoning  of  the 
Court  of  Appeals  in  deciding  in  favor  of  such  juris- 
diction is  in  harmony  with  the  conclusions  of  the 
Supreme  Court  of  the  United  States  in  the  eases  cited. 
The  Court  of  Appeals  holds  that  the  Pennsylvania  Gas 
Company  is  engaged  in  interstate  commerce,  but  that 
the  State  of  New  York  is  authorized  to  fix  rates  within 
its  borders.  The  basis  of  this  decision  is  the  principle 
laid  down  in  the  Minnesota  Rate  Cases,  230  XJ.  S.  352, 
at  page  399,  to  the  effect  that  as  to  these  subjects  which 
require  a  general  system  or  uniformity  of  regulation, 
the  power  of  Congress  is  exclusive.  In  other  matters, 
admitting  of  diversity  of  treatment  according  to  the 
special  requirements  of  local  conditions  the  states  may 
act  within  their  respective  jurisdictions  until  Congress 
sees  fit  to  act.  As  an  extension  of  the  same  idea  the 
conrt  says:  "  It  is  idle  to  speak  of  the  need  of  nni- 
formity  of  action  by  States  of  equal  competence  when 
there  is  only  one  State  whose  action  ia  involved.    But 
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even  within  the  State  diversity  rather  than  uniformity 
is  exacted  by  the  condition  of  the  business.  Rates 
adequate  in  one  city  are  Inadequate  in  another.  The 
local  needs  are  best  known  to  local  agencies  of  gov- 
ernment. No  central  anthority,  acting  for  the  nation 
as  a  whole,  will  readily  discern  them." 

An  examination  of  the  New  York  State  statutes 
controlling  the  subject  of  rates  charged  by  a  gas  com- 
pany and  the  power  of  the  Commission  over  such  rates 
shows  nothing  out  of  harmony  with  the  views  ex- 
pressed in  the  cases  to  which  attention  has  been  called. 
Section  65  of  the  Public  Service  Commissions  Law 
provides  that  the  charge  made  or  demanded  by  any 
gas  corporation  shall  be  just  and  reasonable.  The 
Commission  is  given  power  (Pub.  Serv.  Com.  Law, 
§  66,  subd.  5),  whenever  it  deems  the  rates  or  charges 
of  any  gaa  corporation  are  unjust  or  unreasonable,  to 
determine  the  Just  and  reasonable  rates. 

Under  the  decisions  and  the  statutes  quoted,  it 
would  seem  to  be  necessary  that  the  Commission  in 
determining  the  proper  rates  for  gas  in  Jamestown 
should  not  base  its  decision  upon  the  entire  property 
and  business  of  the  company  both  in  Pennsylvania  and 
New  York,  but  should  limit  its  investigations  to  the 
property  in  New  York  and  to  the  income  and  the 
expenses  of  the  business  in  that  State,  and  the  value  of 
such  a  percentage  of  the  company's  property  in  Penn- 
sylvania as  may  be  used  to  supply  gas  to  New  York. 
Such  would  seem  to  be  the  rule  of  reason.  The  laws 
of  the  State  of  New  York  only  have  effect  and  control 
within  its  own  borders.  The  operations  of  the  gas  com- 
panies within  the  State  which  give  it  being  are  not 
the  subject  of  control  or  criticism  here.  It  must  be 
presumed  that  it  has  acted  within  its  legal  rights,  and 
if  it  has  not  the  error  must  be  correcteil  within  the 
State  and  by  the  State  where  the  error  was  made.  It 
is  only  when  a  foreign  corporation  extends  its  opera^ 
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tions  within  the  State  of  New  York  that  it  must  yield 
to  the  laws  and  decisions  of  the  courts  of  that  State  so 
far  as  its  New  York  operations  are  conccroed. 

The  Pennsylvania  Gas  Company  is  engaged  in  inter- 
fltate  commerce,  and  the  Supreme  Court  of  the  United 
States  has  permitted  this  Commission  to  exercise  its 
jarisdiction  over  the  matter  of  rates  within  the  State 
because  Congress  has  not  acted  in  the  matter  and  regu- 
lation by  State  authority  is  needed  "  to  protect  or 
regulate  matters  of  local  interest."  It  may  be  that 
the  company  has  made  huge  profits  in  the  past,  yet 
this  Commission  has  not  been  furnished  with  any  data 
from  which  it  may  be  determined  what  proportion  of 
those  profits  was  the  result  of  the  New  York  business. 
The  company  first  obtained  permission  from  the  city 
(then  the  village)  of  Jamestown  to  supply  gas  to  the 
inhabitants  in  November,  1885.  There  is  some  evi- 
dence showing  the  percentage  of  the  business  con- 
ducted in  New  York  State  at  the  present  time,  but 
no  evidence  of  the  percentage  which  the  New  York 
business  sustained  to  the  whole  from  time  to  time  in 
the  years  that  are  past  and  gone  is  before  us.  Even 
if  it  were  proper  for  this  Commission  to  consider  the 
profits  of  the  past,  it  necessarily  follows  that  any 
decision  based  upon  the  evidence  in  the  case  on  the 
point  in  question  would  necessarily  be  more  in  the 
nature  of  a  guess  than  a  conclusion  based  upon  proven 
or  admitted  facts. 

Although  it  may  appear  that  the  past  profits  of  the 
company  have  been  reinvested  and  have  become  part 
of  the  capital  of  the  company,  that  fact  is  of  no  signifi- 
cance. It  is  as  legitimate  to  increase  the  business  and 
the  resources  of  a  company  by  using  the  profits  for  that 
purpose  as  it  is  to  divide  those  profits  among  the  stock- 
holders. Bates  mast  be  based  upon  the  actual  value  of 
the  property  used  in  the  business  and  it  is  immaterial 
whether  that  property  was  acquired  by  selling  new 
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stock,  out  of  income  or  otherwise.  Board  nf  Trade  v. 
Mowntain  Home  Telephone  Co.,  V  P.  S.  C.  2d  N.  Y. 
74. 

In  the  Minnesota  Rate  Cases,  230  U.  S.  352,  at  page 
454,  it  is  said:  "It  is  dear  that  in  ascertaining  the 
present  value  we  are  not  limited  to  the  consideration 
of  the  amount  of  the  actual  investment.  If  that  has 
been  reckless  or  improvident,  losses  may  be  sustained 
which  the  community  does  not  underwrite.  As  the 
company  may  not  be  protected  in  its  actual  investment, 
if  the  value  of  its  property  be  plainly  less,  so  the  mak- 
ing of  a  just  return  for  the  use  of  the  property  involves 
the  recognition  of  its  fair  value  if  it  be  more  than  its 
cost." 

The  company  has  strongly  urged  upon  the  Commis- 
sion that  the  dollar  of  to-day  has  greatly  depreciated 
in  value  from  its  worth  a  few  years  ago,  and  that  this 
fact  should  be  taken  into  consideration  in  fixing  the 
return  to  which  the  company  is  entitled  upon  its  in- 
vestment. It  is  true  that  the  purchasing  power  of 
the  dollar  has  largely  diminished  within  a  compara- 
tively short  time,  and  as  a  general  principle  such  de- 
crease in  value  may  very  properly  be  taken  as  one  of 
the  elements  to  be  weighed  in  fixing  the  proper  amount 
of  return.  The  Supreme  Court  of  the  United  States 
quite  recently,  in  Lincoln  Gas  <S  E.  L.  Co.  v.  lAncoln, 
250  U.  S.  256,  has  called  attention  to  the  fact  that  a 
proper  rate  of  return  for  capital  invested  in  gas  plants 
and  similar  public  utilities  a  few  years  ago  furnishes 
no  safe  criterion  for  the  present  or  the  future ;  but  the 
law  of  the  State  of  New  York  (Pub.  Serv.  Com.  Law, 
§  72),  provides  that  in  determining  the  price  to  be 
charged  for  gas  and  electricity  "  the  commission  may 
consider  all  facts  which  in  its  judgment  have  any  bear- 
ix^  upon  a  proper  determination  of  the  question  *  *  * 
with  due  regard  among  other  things  to  a  reasonable 
14 
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average  return  upon  capital  actually  expended."  In 
view  of  the  privilege  given  by  the  Legislature  to  thia 
Commission  to  consider  all  facts  which  to  it  have  any 
bearing  upon  the  question  of  rates,  the  loss  in  buying 
power  of  the  dollar  should  not  b'e  considered  in  this 
case.  It  appears  from  the  record  that  the  Pennsyl- 
vania Q-as  Company  has  had  a  very  prosperous  career; 
its  assets  have  increased  in  value  from  a  few  thousands 
to  millions  of  dollars,  and  this  increase  has  arisen  not 
from  money  put  into  the  business  but  from  the  rein- 
vestment of  profits ;  in  addition,  large  stock  dividends 
have  been  declared.  It  appears  from  the  annual  re- 
ports that,  as  hereinafter  noted,  a  dividend  of  ID  per 
cent  has  been  paid  from  1913  to  1919,  both  inclusive, 
with  a  stock  dividend  during  that  period  of  50  per  cent; 
the  present  high  prices  are,  as  every  student  of  affairs 
must  believe,  of  a  temporary  nature ;  already  there  are 
indications  that  they  will  soon  fall  below  their  present 
unwarranted  level ;  in  fact  they  mnst  fall  or  business 
conditions  will  become  intolerable.  In  view  of  the 
history  of  the  company  and  the  apparent  temporary 
level  of  present  prices,  the  present  comparative  de- 
preciated value  of  money  should  not  be  considered. 

The  following  are  the  figures  which  must  control  in 
the  decision  of  this  case : 

I.  Computation  of  Investment  in  New  York  State 

Sales  of  gas,  1919,  reported  in  i.ooo  cubic   I,000  cubi« 

New  York  State:  f«t  '«* 

Jamestown 1,428,905 

Falconer 73,189 

Ellicott 24,353 

1,526.W7 

Outside  of  New  York  State 4,159,369 

5,685,816 

1  526  -117 
Katio  of  New  York  sales  to  total  sales   '  ■■— — =  .268 
5.685^16 
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Appraisal  of  gas  property,  Exhibit  No.  1 : 

Jamestown  main  line  $417,428 

Jamestown  city  plant 984,196 

Total  present  valne  Jamestown  property, 

direct  labor  and  material  items $1,401,624 

Overheads  and  intangibles,  20  per  cent  of 

labor  and  material  cost 208,325 

Materials  and  supplies 15,245 

"Working  cash  capital 95,843 

$1,721,037 
26.8  per  cent  of  value  of  Pennsylvania  gas 

fields.  Exhibit  No.  1 2,174384 

$3,895,921 
Less  26.8  per  cent  of  total  accrued  amortiza- 
tion reserve  (company's  annual  reports) .     2,643,522 

Rate  base  for  New  York  State $1,252,399 

n.  Betdbn  on  Investment  and  Average  Pbtce  op  Gas 

Estimated  New  York  State  operating  ex- 
penses, 1920  $219,386 

New  York  State  proportion  of  $302,201, 
average  annual  amortization  charge 80,990 

Taxes  chargeable  to  New  York  State,  ex- 
cluding Income  and  excess  profits  tax. . . .         53,787 

$354,163 

8  per  cent  on  $1,252,399 100,191 

Total  revenue  necessary  for  8  per  cent 

return  $454,354 

Revenue  from  miscellaneous  investments, 

26.8  per  cent  of  whole 12,974 

$441,380 
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In  the  foregoing  schedule  the  total  value  of  the  gas 
properties  of  the  company  is  fixed  at  $8,115>238.  This 
figure  is  taken  from  the  company's  books  as  given  to 
an  examiner  and  accountant  in  the  employ  of  the  Com- 
mission by  the  engineer  of  the  company  on  Febru- 
ary 26, 1920.  It  la  true  that  the  valuation  of  these  prop- 
erties by  expert  witnesses  called  by  the  company  is 
much  higher  than  the  value  on  the  company's  books. 
But  we  may  fairly  assume  that  the  company  for  its 
own  purposes  has  placed  what  it  deems  a  fair  value 
upon  its  own  books,  and  unless  some  explanation  is 
made  and  some  valid  reason  is  given  why  the  estimate 
made  by  the  company  is  not  correct,  such  valuation  is 
more  satisfactory  and  less  liable  to  suspicion  than  the 
testimony  of  witnesses  selected  by  and  called  to  prove 
the  case  of  the  company.  The  Supreme  Court  of  the 
United  States  in  Knoxville  v.  Water  Co.,  212  U.  S.  1, 
at  page  18,  when  commenting  upon  evidence  of  the 
character  to  which  reference  is  made,  says:  "And 
the  conclusion  of  the  court  below  rested  upon  that  most 
unsatisfactory  evidence,  the  testimony  of  expert  wit- 
nesses employed  by  the  parties." 

The  total  present  value  of  the  Jamestown  property, 
that  is  to  say,  the  items  of  direct  labor  and  materials, 
is  obtained  from  the  same  source  and  shonld  be 
accepted.  No  evidence  has  been  offered  in  contradic- 
tion of  these  values,  and  to  name  any  other  figure  is 
to  rest  a  decision  upon  arbitrary  values  without  any 
proof  in  support.  It  is  true  that  the  courts  look  with 
disfavor  upon  values  resting  solely  upon  reproduction 
costs,  but  the  Commission  has  no  other  evidence  upon 
which  it  can  safely  rely.  The  original  costs  were  not 
submitted  in  evidence,  and  if  they  had  been  the  rule 
remains  that  the  company  is  entitled  to  a  return  upon 
the  present  value  of  the  property. 

In  Wiilcox  r.  Consolidated  Gas  Co.,  212  U.  S.  19,  at 
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page  52,  the  court  says:  "And  we  concur  with  the 
court  helow  in  holding  that  the  value  of  the  property 
is  to  be  determined  as  of  the  time  when  the  inquiry  is 
made  regarding  the  rates.  If  the  property,  which 
legally  enters  into  the  consideration  of  the  question  of 
rates,  has  increased  in  value  since  it  was  acquired,  the 
company  is  entitled  to  the  benefit  of  such  increase. 
That  is,  at  any  rate,  the  general  rule.  We  do  not  say 
there  may  not  possibly  be  an  exception  to  it,  where  the 
property  may  have  increased  so  enormously  in  value  as 
to  render  a  rate  permitting  a  reasonable  return  upon 
such  increased  value  unjust  to  the  public.*'  This  case 
does  not  come  within  the  possible  exception  noted  by 
the  learned  court.  Allowing  the  values  at  the  figures 
named  in  the  foregoing  schedule  does  not  make  an 
unjust  rate  for  the  public. 

It  will  be  noticed  that  in  the  foregoing  figures  no 
allowance  has  been  made  for  the  amortization  of  the 
wearing  value  of  the  plant  measured  by  the  estimated 
probable  life  of  the  gas  supply,  nor  for  "  going 
[concern]  value. ' '  Ordinarily,  in  detenmning  the  rate 
to  which  a  natural  gas  company  is  entitled,  this  ele- 
ment should  be  considered.  But  it  is  equally  true  that 
no  company  is  entitled  to  receive  this  item  twice. 
When  the  customers  have  once  paid,  they  must  not  be 
required  to  pay  again.  The  company  was  first  author- 
ized to  do  business  in  Jiimestown  in  November, 
1885.  From  and  including  1886  to  and  including 
the  year  1919,  the  company  has  paid  in  the  aggregate 
$9,233,883.33  in  cash  dividends,  or  an  average  of  10.90 
per  cent  per  year.  In  addition,  during  the  same  period 
of  time  stock  dividends  amounting  to  550  per  cent  upon 
the  outstanding  stock  have  been  issued.  The  above 
figures  do  not  take  into  account  an  instance  where  the 
capital  stock  was  reduced  and  the  stockholders  received 
mn<^  more  than  par  for  their  surrendered  holdings. 
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It  is  qnite  evident  from  the  record  of  the  company  in 
evidence  that  these  various  amounts  were  paid  from 
eamingi  of  the  company  and  not  from  borrowed 
money. 

In  Matter  of  United  Fuel  Gas  Company,  P.  U.  B. 
191S-C,  193-223,  the  West  Virginia  Public  Service 
CommisHion,  in  speaking  of  "going  valne,"  says: 
"  Going  valne  ir  not  always  allowed  as  an  addition  to 
Investment.  "We  are  not  prepared  to  say  that,  in 
every  case,  an  allowance  should  be  made  for  this  pur- 
pose. Certxiinly  in  a  case  where  no  losses  are  shown, 
where  there  is  no  deficiency  in  early  earnings,  or  when 
it  is  shown  that  such  losses,  if  any,  were  occasioned 
by  gross  mismanagement  or  extravagance,  then  no 
allowance  should  be  made  to  cover  this  element." 

In  People  ex  rel.  Kings  Co.  L.  Co.  v.  Willcox,  210 
K.  Y.  479-489,  Jadge  Miller,  in  speaking  for  the  court 
npon  the  subject  of  "  going  value,"  says:  "  The  first 
question,  therefore,  to  determine  on  this  branch  of  the 
case,  was  whether  the  company  had  already  received 
a  fair  return  on  its  investment.  If  it  had  received 
such  return  from  the  start,  or  if  in  later  years  it  had 
received  more  than  a  fair  return,  the  public  would 
already  have  borne  the  expense  of  establishing  the 
business  in  whole  or  in  part,  and  to  that  extent  the 
question  of  '  going  value  '  for  the  purpose  of  fixing  a 
present  rate  would  be  eliminated;  for  it  must  con- 
stantly be  kept  in  mind  in  dealing  with  this  problem 
that  the  company  is  entitled  to  a  fair  return  and  no 
more." 

The  total  gas  sold  in  New  York  during  the  year 
from  September  1,  1919,  to  September  1,  1920,  was 
1,540,221,000  cubic  feet,  and  the  amount  received  there- 
for was  $682,471.40.  Of  this  amount,  only  $823.83 
was  the  extra  amount  paid  over  the  discount  rate,  or 
a  trifle  over  one-tenth  of  1  per  cent.    Oat  of  the 
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total  amount  of  gas  used,  Jamestown  domestic  and 
commercial  customers  used  1,350,490,000  cubic  feet,  or 
practically  88  per  cent  of  the  whole  amount.  Of  these 
customers,  practically  42  per  cent  of  the  whole  amount 
is  paid  for  gas  in  the  thirty-seven-oent  Wock;  24  per 
cent  for  gas  in  the  forty-seven-cent  block ;  13  per  cent 
in  the  fifty-two-cent  blo{i ;  and  21  per  cent  in  the  fifty- 
seven-cent  block.  The  blocks  named  are  too  small. 
From  the  experience  of  the  Commission  a9  to  the 
amount  of  gas  used,  5,000  cubic  feet  per  month  is  a 
small  amount  to  be  used.  A  rate  of  thirty-two  cents 
for  the  first  10,000  cubic  feet;  of  thirty-seven  cents  for 
the  next  5,000  cubic  feet ;  and  a  rate  of  forty-two  cents 
for  all  over  15,000  cubic  feet,  with  the  present  discount 
of  two  cents  per  1,000  cubic  feet  for  prompt  payment, 
based  on  the  business  for  one  year  ended  August  31, 
1920,  will  give  the  company  in  the  future  the  income 
to  which  it  is  entitled,  with  a  reasonable  amount  for 
leakage,  contingencies,  or  a  possible  falUng  off  in  busi- 
ness ;  will  reduce  the  yearly  aggregate  amoxmt  of  gas 
bills  in  the  State  of  New  York  $178,000;  will  give  a 
more  consistent  block  rate;  and  will  give  effect  to  the 
advantages  of  the  upward  sliding  scale  as  a  conserver 
of  gas. 

Kellogg,  Conmiissioner. —  I  entirely  concur  with 
the  reasoning  employed  and  the  conclusion  reached  by 
Commissioner  Barhite  in  reference  to  the  general  prin- 
ciples of  law  applicable  to  tHs  case.  There  are  certain 
other  matters,  however,  which  it  seems  should  be  con- 
sidered in  arriving  at  the  result  in  this  case. 

The  great  prosperity  of  this  company,  whereby  it 
has  been  able  to  aeetire  from  its  customers  from  the 
sale  of  its  produce  and  distribute  to  its  stockholders 
dividends  many  times  the  amount  of  its  investment, 
does  not  of  course  preclude  it  from  being  entitled  at 
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thia  time  to  a  full  and  adequate  retam  on  the  present 
value  of  its  property,  so  far  as  the  same  represents 
any  investment  made  by  it  and  the  increment  thereof 
however  large. 

The  value  of  $12,000,000  which  is  claimed  in  the  brief 
of  its  counsel  for  its  developed  gas  properties  in  Penn- 
sylvania is  sustained  by  the  evidence,  and  the  propor- 
tion of  that  investment  which  is  used  to  further  the 
New  York  business  is  a  proper  item  of  fixed  capital 
upon  which  it  is  entitled  to  an  adequate  return  in  this 
proceeding,  so  far  as  it  stands  for  an  investment  by 
the  company  of  funds  contributed  by  it.  The  very 
small  amount  invested  by  the  company  in  the  property 
originally,  or  even  the  amount  at  which  it  has  carried 
upon  its  books,  cannot,  I  think,  be  used  in  lieu  of  the 
actual  value  of  the  property  as  reasonably  established 
by  many  disinterested  witnesses. 

There  is,  however,  in  this  connection  a  very  impor- 
tant element  to  be  considered.  Thia  company  for 
years  very  properly  set  aside  from  its  revenues,  as  an 
operating  expense,  a  substantial  sum  annually  to  make 
good  the  depletion  of  its  capital  by  reason  of  the  con- 
sumption of  the  natural  gas  and  the  constant  diminu- 
tion of  the  amount  of  that  commodity  which  it  owned, 
by  sale  and  consumption. 

The  method  of  procedure  in  this  regard,  and  which 
would  seem  to  be  a  proper  one,  is  somewhat  in  detail 
outlined  by  the  letter  of  its  treasurer  to  this  Commis- 
sion, under  date  of  July  10, 1916,  which  is  as  follows : 

"  Owing  to  the  nature  of  the  natural  gas  business, 
it  was  necessary  many  years  ago  to  establish  a  method 
of  determining  amortization  of  capital  different  from 
that  which  obtains  with  any  other  kind  of  business. 
After  a  careful  study  of  the  subject  by  persons  experi- 
enced in  the  business,  it  was  found  that  the  best  man- 
ner in  which  to  measure  the  wasting  of  capital  assets 
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of  a  natural  gas  company  was  from  the  average  rock 
pressures,  determined  at  a  favorable  time  in  eacli  year. 
This  ascertainment  of  average  rook  pressure  is  made 
as  of  September  30th,  and  if  upon  careful  inspection 
it  is  found  there  has  been  a  decline  in  the  average  rock 
pressures,  which  indicates  a  reduction  of  the  natural 
gas  remaining  in  the  rock,  the  depreciation  or  amor- 
tization is  fixed  accordingly.  If,  however,  because  of 
new  development  it  is  found  there  has  been  no  decline 
in  the  average  rock  pressures  in  the  entire  territory 
under  development,  then  no  entry  is  made  for  amor- 
tization because  the  gains  in  the  new  territory  have 
equaled  or  exceeded  the  losses  in  the  old  territory. 
Such  was  the  case  in  1915  and  consequently  nothing 
was  written  off  for  depreciation  or  amortization. 

"  Because  of  the  absolute  necessity  of  maintaining 
the  maximum  quantity  of  supply  in  order  to  meet 
unexpected  peak  loads  for  fuel  in  times  of  severe 
weather;  because  of  the  dangers  attending  the  trans- 
mission of  large  quantities  of  gas  at  high  pressures 
over  great  distances,  over  mountains,  valleys  and 
through  streams  and  because  of  the  necessity  of  being 
ready  at  all  times  to  serve  consumers  as  they  may 
require  in  widely  varying  quantities  during  the  course 
of  a  single  day,  it  is  necessary  to  maintain  the  physical 
plant  perfectly  efficient.  Consequently,  the  elements 
of  depreciation  termed  wear  and  tear,  obsolescence 
and  inadequacy  do  not  materially  obtain. 

"  Therefore,  the  question  of  amortization  became 
one  of  exhaustion  or  depletion  of  supply,  which  meas- 
ures the  wasting  of  capital  assets  and  determines  the 
value  of  the  plant  to  the  point  of  possible  salvage 
valae,  at  which  point  amortization  ceases." 

Altliough  this  very  proper  method  was  followed  by 
the  company  over  a  period  of  years,  at  times  as  finan- 
cial exigencies  arose  this  fund  which  had  accrued  was 
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diverted,  and  upon  occasions  when  the  capital  stock  of 
the  company  was  largely  increased,  as  detailed'  in  the 
opinion  of  Commissioner  Barhite,  certain  portions  of 
this  fnnd,  instead  of  being  carried  as  a  liability  or 
account  to  make  good  depletion  of  capital,  were  boldly 
added  to  the  capital  or  surplus  account. 

In  1911  there  was  transferred  from  this  reserve  for 
depletion  the  sum  of  $1,921,147;  again,  in  1916  a 
similar  transference  in  the  round  sum  of  $1,400,000 
occurred.  In  the  year  1919,  however,  when  the  com- 
pany had  before  it  the  qnestion  of  Federal  taxation, 
and  under  the  claim  that  it  desired  to  correct  its 
reports  for  such  purposes,  it  changed  all  of  its  annual 
reports  from  the  year  1913  down  to  the  year  1918,  by 
transferring  from  this  reserve  which  had  accrued  to 
surplus  account  the  entire  amount  which  stood  on  the 
books  on  December  31,  1913,  of  $6,129,536.  These 
changes  of  the  annual  reports,  resulting  at  this  time 
in  the  transfer  of  the  entire  depletion  fund  on  hand 
at  the  close  of  1913,  included  the  transfer  of  the 
$1,400,000  in  1916,  above  referred  to,  and  was  not  in 
addition  to  it. 

It  is  not  necessary  here  to  discuss  the  apparent  effect 
upon  the  rate  of  income  tax  or  excess  profit  tax  of  this 
very  substantial  addition  to  the  fixed  capital  of  the 
company,  and  consequent  increase  of  the  apparent 
profits  which  it  earned  in  the  pre-war  period.  The 
propriety  of  that  operation,  so  far  as  liability  for  bear- 
ing a  just  share  of  the  burden  of  the  war  is  con- 
cerned, is  for  consideration  in  other  departments  and 
tribunals. 

Certainly,  by  bookkeeping  finesse  of  this  nature  the 
costs  of  this  necessity  of  life  cannot  properly  be 
increased  to  those  dependent  upon  its  use. 

SufBce  it  to  say  here,  that  by  this  series  of  changed 
entries  the  fund  which  had  been  set  aside  to  make  good 
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the  depreciation  of  the  property,  under  Uie  plan  so 
carefnlly  outlined  in  the  letter  of  the  treasurer  of  thb 
company  to  this  Commission,  and  which  had  been  col- 
lected from  the  customers  of  the  company  and  taken 
out  of  operating  expenses  year  by  year  as  a  proper 
and  necessary  expenditure,  was  diverted  from  its 
proper  channel,  and  no  longer  in  its  reports  appears 
aa  a  liability  of  the  company.  It,  however,  as  matter 
of  fact  and  of  right,  exists. 

It  is  perfectly  obvious  that  it  is  necessary  to  set 
aside  a  fund  of  this  nature  to  make  good  depletion 
constantly  occurring  from  the  sales  of  gas.  Further- 
more, in  this  very  case  the  company  claims,  as  a  neces- 
aary  annual  operating  expense,  a  very  substantial  sum, 
amounting  to  several  hundred  thousand  dollars,  to 
make  good  this  necessary  lessening  of  the  stock  on 
hand  by  the  sales  of  the  commodity  in  which  it  deals. 

Since  1913  the  company  had  added  to  the  fund  in 
question,  so  that  at  the  close  of  the  year  1919  it  aggre- 
gated $1,813,206.  The  entire  amount  of  this  fund 
therefore  on  hand,  and  improperly  diverted  to  surplus 
by  the  methods  outlined,  consists  of  the  following: 

Transferred  from  reserve  to  surplus,  1911.  $1,921,147 
Transfer  of  entire  reserve  of  December  31, 
1913,  with  changes  of  reports  for  the 
various  years  up  to  and  including  1918. .     6,129,536 
And  the  fund  at  the  close  of  the  fiscal  year 
1919 1,813,206 


Total . 


This  sum,  in  addition  to  all  of  the  revenues  and 
dividends,  cash  and  stock,  which  have  been  set  forth  in 
the  opinion  of  Commissioner  Barhite,  was  collected 
from  the  customers  of  this  company  to  make  good  the 
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depletion  of  capital  consequent  apon  its  operations. 
It  was  a  quasi  trust  fund  for  that  purpose.  It  was 
invested  very  largely,  and  properly  ao,  in  the  assets 
of  the  company,  and  to  the  extent  of  such  investments 
this  trust  fund  in  a  sense  belongs  to  the  consumers 
and  they  cannot  properly  be  required  to  pay  a  return 
upon  their  own  property. 

If  we  assume  that  the  entire  free  investments  of 
this  company,  aside  from  the  plant  and  equipment, 
which  amounted  at  the  close  of  1919  to  $1,156,020, 
represents  to  that  extent  this  "  depletion  *'  fund,  we 
still  have  a  balance  of  $8,707,869  as  the  amount  of  this 
fund  held  by  this  company  aa  an  investment  in  its 
fixed  capital  used  for  gas  production,  which  must  be 
deducted  therefrom  as  being  no  part  of  its  own  invest- 
ment and  no  part  of  the  fixed  capital  upon  which  it  is 
entitled  to  a  return. 

Evidence  was  given  of  the  cost  of  the  reproduction 
of  the  tangible  property  at  Jamestown.  It  aggregated 
$1,401,624.  The  reproduction  cost  new  of  the  property 
at  the  present  time,  although  a  matter  for  considera- 
tion in  reaching  a  conclusion  as  to  the  value  of  a  prop- 
erty in  a  case  like  this,  is  only  one  item  of  several 
which  should  be  considered. 

That  present  reproduction  costs  are  very  high  is  weQ 
known  and  cannot  be  disputed,  and  that  there  has  been 
a  substantial  depreciation  in  this  property  during  the 
many  years  in  which  it  has  been  in  existence  must 
necessarily  be  the  case.  In  view  of  the  very  large 
amount  of  income  which  the  stockholders  of  this  com- 
pany have  enjoyed,  far  in  excess  of  a  reasonable 
return,  they  are  not  entitled  to  a  return  upon  the 
undepreciated  value  of  the  property. 

The  impropriety  of  allowing  reproduction  value 
nnder  present  day  conditions  was  very  forcibly 
expressed  by  ex-Justice  Hughes,  as  referee  in  the 
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case  of  Brooklyn  Borough  Gas  Company  v.  Ptthlic 
Service  Commission,  17  State  Dept.  Eep.  81,  98.  In 
that  case  he  wrote  as  follows:  "  While  it  is  important 
to  consider  the  cost  of  reproduction  in  determining  the 
fair  value  of  a  plant  for  rate-making  purposes,  it  can 
not  be  said  that  there  is  a  constitutional  right  to  have 
the  rates  of  a  puhlic  service  corporation  based  upon 
the  estimated  cost  of  the  reproduction  of  its  property 
at  a  particular  time  regardless  of  circumstances.  To 
base  rates  upon  a  plant  valuation  simply  representing 
a  hypothetical  cost  of  reproduction  at  a  time  of  abnor- 
mally high  prices  due  to  exceptional  conditions  would 
be  miuiif  estly  unfair  to  the  public,  and  likewise  to  base 
rates  upon  an  estimated  cost  of  reproduction  far  lower 
than  the  actual  bona  fide  and  prudent  investment 
because  of  abnormally  low  prices  would  be  unfair  to 
the  company.  This  question  of  taking  the  hypothetical 
reproduction  cost  under  normal  conditions  as  a  rate 
base  should,  of  course,  not  be  confused  with  the  neces- 
sity of  recognizing  actual  costs  of  operation  even 
though  abnormal.  A  public  service  corporation  is 
entitled  to  be  reasonably  compensated  for  its  service 
and  the  actual  cost  of  its  operations  must  always  be 
taken  iQto-  consideration  in  determining  whether  or 
not  it  receives  a  fair  compensation  above  that  cost. 
But  it  is  a  different  thing,  after  cost  has  been  defrayed 
and  the  question  is  as  to  compensation  to  be  allowed 
in  excess  of  cost,  to  take  as  the  basis  for  <a.  compensa- 
tory return  an  asserted  plant  value,  far  above  the 
actual  investment,  which  is  reached  merely  by  expert 
estimates  of  a  coat  of  reproduction  under  abnormal 
conditions.  This  would  result  in  allowing  a  public 
service  corporation  to  take  advantage  of  a  public 
calamity  by  increasing  its  rates  above  what  would 
he  a  liberal  return  not  only  on  actual  investment  but 
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upon  a  nonnal  reproduction  cost  in  the  view  that 
unless  it  conld  make  an  essentially  exorbitant  demand 
upon  the  public  it  would  be  deprived  of  its  property 
without  due  process  of  law." 

Applying  this  obviously  reasonable  rule,  and  bear- 
ing in  mind  the  necessary  depreciation  in  value  of  the 
property  from  age  and  use,  it  would  seem  that  a  valua- 
tion of  $1,000,000  for  this  property  would  be  an  ample 
figure  fully  to  cover  its  present  value  for  rate  making 
purposes. 

In  the  computation  hereinafter  following,  an  allow- 
ance has  been  made  for  overhead  expenses,  including 
organization,  etc.,  in  addition  to  this  sum  of  $1,000,000 
which  represents  actual  labor  and  material  costs,  of 
an  additional  20  per  cent  which  is  ample  to  cover  this 
item  and  is  probably  not  excessive. 

The  amortization  or  depletion  allowance  of  1919, 
amounting  to  $509,469,  is  too  high  for  use  as  an  esti- 
mate of  a  proper  sum  to  be  allowed  for  that  purpose. 
It  is  out  of  proportion  to  the  usual  annual  reservation 
lately  made  for  that  purpose.  Since  this  fund  was 
wiped  out  by  the  company  at  the  close  of  the  year 
1913,  there  has  been  accumulated  in  the  six  years  that 
followed  the  sum  of  $1,813,206,  or  an  average  annual 
accnmulation  of  $302,201.  This  would  be  a  fairer 
figure  to  take  for  rate  making  purposes. 

The  total  sales  of  gas  in  New  York  state  for  1919 
were  1,526,447,000  cubic  feet  out  of  5,685,816,000  cubic 
feet,  the  entire  sales  of  the  company,  producing  a 
decimal  of  .268.  Using  this  decimal  of  .268  as  New 
York  State's  proportion  of  this  annual  charge,  the 
annual  amortization  or  depletion  allowance  for  this 
State  would  stand  at  $80,990.  Summarizing  the  fore- 
going we  have  the  following  result: 
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Estimated  cost  of  Jamestown  property  direct  labor 

and  material  charges $1,000,000 

Allowanoe  for  overhead  eosti,  organizatioii,  etc.,  20%.  200,000 

Workio^  capital: 

Materials  and  enppliea,  Jamestown. . . .  $15,345 

WnrUng  oBsh  Capital . .  ■  ■ 95,843 

111,088 

Kew  York  State's  proportion  of  gas  prodncing  prop- 
erty, 26.8%  of  112,000,000 3,216,000 

Total  cost  of  property  devoted  to  New  Tork  State 
operations $4,527,088 

Less  New  York's  |»»portiou  of  corrected 
amortization  reserre  invested  in  plant 
and  equipment;  book  balance  in 
amortization  reaerre  December  31, 
1918 $1,813,206 

Transferred  from  reserve  to  surplus  1916        8429,636 

Transferred  from  reeerve  to  snrplna  19;il        1,921,147 

$9,S63,S89 
Reeerve  invested  in  property  other  than 
plant  and  equipment 1,156,020 

$8,707,869 

New  York  State's  |woportion  (26.8%) 2,333,709 

Bate  bue  $2,193^79 

8%  on  $2,193,379 $175,470 

New  York   State  operating  expenses,  as  claimed  in 

company's  Exhibit  No.  19 219^8(1 

Taxes  chargeable  to  New  York  State  operations,  ex- 
cluding  income   and   excess   profits   tax    (Exhibit 

No.  19)  63,787 

Amortisation    (or    depletion)    allowance    (26.8%    of 
average  annnal  charge  for  last  six  years) 80,990 

Total  revenue  necessary  for  an  8%  retom $629,633 

Leas    26.8%    of    income    from    miscdlaneoos    invest- 
ments    12,974 

Revenue  to  be  made  from  sales  or  gas  in  New  York 
state $616,659 
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The  gas  sales  under  the  present  tariff  rates  for  the 
year  ended  Augnet  31,  1920,  aggregated  1,540,221,000 
cubic  feet.  In  order  to  produce  the  suggested  revenue, 
and  even  assuming  that  no  additional  gas  is  used  on 
account  of  the  lower  price,  the  company  would  be 
entitled  to  collect  thirty-three  and  eix-tenths  cents  per 
1,000  cubic  feet,  a  figure  arrived  at  by  a  division  of 
the  proper  revenue  by  the  amount  of  gas  sold. 

It  appears,  however,  that  for  this  quantity  of  gas 
the  company  actually  collected  $682,471,  or  forty-four 
and  three-tenths  cents  per  1,000  cubic  feet,  an  amount 
nearly  one-third  in  excess  of  the  proper  revenue  under 
the  foregoing  tabulation. 

In  applying  the  sliding  scale  upward,  or  inverted 
block  rate,  it  would  seem  that  the  first  step-up  of  the 
price,  allowing  a  sufficient  amount  for  economical  con- 
sumption, should  be  sufficient  to  discourage  any 
unnecessary  use.  The  company's  theory  of  the 
increase  of  ten  cents  from  the  first  block  would  seem 
to  he  proper,  assuming  the  quantity  included  in  the 
first  block  is  sufficiently  large  to  cover  all  proper  eco- 
nomical use.  For  the  reasons  stated  in  Commissioner 
Barhite's  opinion,  the  first  block  should  be  10,000 
cubic  feet  rather  than  5,000  cubic  feet. 

It  is  quite  apparent  that  in  the  winter  time  the 
ordinary  family  can  not  use  this  commodity  for  all  its 
household  necessities,  including  heating,  without 
exceeding  the  lower  figure.  Of  course  in  the  summer 
time  a  lesser  amount  may  serve  all  purposes,  but  the 
inverted  block  rate  is  justifiable  only  as  a  conserva- 
tion measure,  the  need  of  which  is  not  present  in  the 
summer  season.  So  it  would  seem  to  be  proper  that 
the  first  block  should  be  10,000  cubic  feet,  and  that 
the  increase  in  the  cost  in  the  next  block  should  be  ten 
cents  per  1,000  cubic  feet. 

Thus  with  a  modification  of  the  steps  of  the  tariff 
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filed  by  the  company,  so  as  to  combine  the  first  two 
blocks  of  5,000  cubic  feet  in  one  single  block,  we  could 
properly  follow  the  plan  of  the  rest  of  the  tariff,  and 
provide  for  three  rates :  the  first  10,000  cubic  feet,  the 
next  5,000  cubic  feet,  and  the  other  for  all  surplus 
consumption. 

The  amount  of  gas  consumed  in  Jamestown  and  ita 
environs  for  the  year  ended  August  31, 1920,  under  the 
various  steps  of  the  block  rate  in  force,  was  as  follows : 

At  thirty-five  cents 607,521,000  cubic  feet 

At  forty-five  cents 342,979,000  cubic  feet 

At  fifty  cents  194,038,000  cubic  feet 

At  fifty-five  cents 395,683,000  cubic  feet 

The    proposed    revenue   properly   to    be    allowed, 
$516,659,  as  compared  to  the  revenue  actually  secured 
of    $682,471.     This    suggests    a    reduction,    roughly 
speaking,  of  about  one-quarter.     Upon  the  basis  of 
the  actual  consumption  for  the  year  ended  August  31, 
1920,  taking  the  price  of  thirty  cents  per  1,000  cubic 
feet  charged  prior  to  the  tariff  here  complained  of  for 
the  first  quantity  and  increasing  the  price  for  larger 
quantities  by  the  plan  suggested,  we  would  have  the 
following  computation  of  resulting  revenue : 
Thirty  cents  for  all  the  gas  consumed  in 
what  were  then  the  first  two  steps  of  the 
block  rate,  aggregating  950,500,000  cubic 

feet,  would  produce  a  revenue  of $285,150 

Increasing  the  next  step  to  forty  cents  per 
1,000  cubic  feet,  194,038,000  cubic  feet, 

would  yield  a  revenue  of 77,615 

And  the  remainder  of  the  consumption, 
aggregating  395,683,000  cubic  feet,  at 
forty-five  cents  per  1,000  cubic  feet, 
would  produce  a  revenue  of 178,057 

$540,822 
1ft 

DigiLizedbyGoOglc 


226  State  Dbpabtment  Bepobts 

[Vol.  25]       Public  Seme«  CommisBioa,  Second  District 

or  about  $24,000  in  excesa  of  the  estimated  proper 
return.  This  would  suggest  the  propriety  of  reinstat- 
ing the  rate  as  it  existed  prior  to  the  filing  of  the 
tariff  complained  of,  modified  by  an  application  of  an 
inverted  block  rate  for  the  purpose  of  conservation. 
This,  I  think,  is  the  proper  result. 

It  is  also  reasonable  to  add,  in  accordance  with  a 
custom  which  has  here  prevailed,  a  charge  of  two 
cents  per  1,000  cubic  feet  to  be  deducted  upon  prompt 
payment.  This  leads  to  the  order  which  is  proposed 
by  Commissioner  Barhite,  except  that  the  rate  to  be 
charged  for  gas  consumed  in  excess  of  10,000  cubic  feet 
per  month  in  order  to  give  an  adequate  return,  in  view 
of  the  actual  experience  of  the  twelve  months  antedat- 
ing August  thirty-first,  last,  should  be  forty  cents  net 
for  the  second  block,  and  forty-five  cents  per  1,000 
cubic  feet  for  all  excess  consumption. 

Hill,  Chairman,  and  Irvine  and  Van  Namee,  Com- 
missioners, concur  in  result  of  Commissioner  Kellogg 'a 
opinion. 


In  the  Matter  of  the  Petition  or  Complaint  of  United 
Traction  Company  under  Subdivision  1,  Section  49, 
Public  Service  Commissions  Law,  and  Section  181, 
Railroad  Law,  for  Fermission  to  Increase  Passen- 
ger Pares ;  Also  for  Consent  to  Put  Proposed  New 
Tariff  in  Effect  on  Short  Notice 

Case  No.  7766 

(Public  Service  Commistdon,  Second  Diatriet,  Juinarj  21,  1921) 

Electric  railTars— fare — franchlM  mtrletionB— Tkliu  of  proptrtr. 

The  proTisioiifi  of  the  so-c&lled  Barnes  Act,  cliapt«r  35S,  Laws 

of  1906,  did  not  undertake  to  change  the  flve-oent  m»-»iiiiiim 

fare  which  might  be  charged  by  the  United  Traction  CompanT 


DigiLizedbyGoOglc 


PBTinoN  OP  TTnixbd  Traction  Co.  227 

Fablio  S«rviee  Commission,  Second  District      [Vol.  25] 

for  transportation  in  the  eit;  of  Rensselaer  under  a  condition 
imposed  is  the  statutory  consent  of  the  local  antborities  panted 
in  1897,  and  the  mere  fact  that  the  Legidatnre  dealt  with  the 
rate  did  not  have  the  effect  of  repealing  or  extinguishing:  and 
depriving  of  force  and  effect  the  prior  action  of  the  local 
authorities  in  making  the  restriction.     (Pp.  230-232.) 

Relations  between  the  Delaware  and  Hudson  Company  and 
United  Traction  Company  analyzed  and  held,  that  the  financial 
diffleultin  of  the  latter  company,  while  they  may  have  been 
aggravated  hy  improper  or  mistaken  management  in  the  past, 
are  fundamentally  due  to  on  inorease  in  operating  costs  oat  of 
all  proportion  to  the  increase  in  revenue  from  passenger  traffic 
(Pp.  239-245.) 

Where  the  utility  has  the  harden  of  establishing  the  value 
of  property  devoted  to  the  puhlio  use,  such  burden  is  not  met  by 
proof  of  present  reconstruction  value  without  accompanying 
evidence  of  accrued  depreciation.     (Pp.  254-255.) 

H.  T.  Newoomb,  John  E.  MaoLean,  and  J.  S.  Carter, 
for  the  company. 

C.  A.  Coona,  Buperintendent  of  transportation  at 
Albany;  E.  E.  Pateman,  snperintendent  of  transpor- 
tation at  Troy ;  A.  E.  Beynolds,  general  manager,  and 
T.  J.  Lynch,  assistant  general  manager,  for  the  com- 
pany. 

Thomas  H.  Gay,  corporation  counsel ;  Owt^n  D.  Con- 
way, assistant  corporation  counsel;  A.  E.  Eoche,  city 
engineer;  and  John  D.  Gray,  representing  board  of 
aldermen;  for  city  of  Troy. 

Arthur  B.  Lanphier,  corporation  counsel,  for  city  of 
Eensselaer. 

John  J.  McManns,  assistant  corporation  counsel,  for 
city  of  Albany. 

Charles  A.  Spenard,  for  Troy  business  men  and 
Chamber  of  Commerce;  J.  A.  Beattie,  for  Troy  Cham- 
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ber  of  Commerce;  I.  S.  Scott  and  Thomas  J.  Pnrcell, 
for  Troy  Federation  of  Labor;  and  C.  H.  Foster,  in 
person. 

Koy  S.  Smith,  for  Albany  Chamber  of  Commerce; 
and  W.  S.  Mitchell,  for  West  End  Improvement 
Association. 

H.  R.  Davidson,  for  town  of  Waterf ord ;  and  Harold 
W.  Tamer  for  village  and  town  of  Waterford, 

Bertram  P.  Kavanangh,  for  village  of  Green  Island. 

Daniel  C.  Foster,  for  Central  Federation  of  Labor. 

Hill,  Chairman. —  This  ie  a  complaint  by  the  United 
Traction  Company  against  the  reasonableness  of  the 
rates  now  being  charged  by  it  under  an  order  made  by 
this  Commission  January  22,  1920,  fixing  maximnm 
rates  for  a  period  of  one  year  which  expires  January 
22,  1921. 

The  last  mentioned  order  superseded  the  previoua 
order  of  August  13,  1918,  likewise  fixing  maximum 
rates. 

Opinions  were  written,  npon  the  basis  of  which  such 
orders  were  made,  the  first  of  which  is  reported  in  VII 
P.  S.  C.  2d  D.  207;  17  St.  Dept.  Rep.  371;  and  last 
opinion  is  reported  in  22  St.  Dept.  Rep.  237. 

The  first  mentioned  order  permitted  an  increase  in 
each  zone  of  the  company's  operations  from  five  to  six 
cents,  and  the  last  mentioned  order  permitted  an 
increase  of  the  same  fares  from  six  to  seven  cents. 
The  operations  of  the  company  include  the  cities  of 
Albany,  Rensselaer,  Troy,  Cohoes,  and  Watervliet,  the 
village  of  Green  Island,  and  the  town  of  Colonic,  the 
territory  served  being  divided  into  two  zones  which 
overlap  each  other:  the  one  zone  inclnding  the  cities  of 
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Albany  and  Eensaelaer,  and  part  of  the  town  of 
Colonie;  and  the  other  including  the  cities  of  Troy, 
Watervliet,  and  Cohoes,  and  village  of  Oreen  Island, 
and  part  of  the  town  of  Colonie;  and  the  prayer  of  the 
present  petition  is  that  this  maximnm  zone  rate  be 
increased  from  seven  to  ten  cents,  the  claim  being 
advanced  that  this  substantial  increase  is  required  in 
order  to  give  it  a  reasonable  return  upon  the  fair  value 
of  its  property  devoted  to  the  public  use,  with  a 
reasonable  allowance  for  contingencies  and  surplus. 

Fbanchise  Conditions 
During  the  hearings,  preliminary  rulings  were  made 
npon  objections  to  the  power  of  the  Commission  on 
behalf  of  the  city  of  Troy  and  also  on  behalf  of  the  city 
of  Rensselaer,  by  reason  of  conditions  contained  in 
certain  of  the  consents  of  local  authorities  of  those 
cities,  by  virtue  of  which  the  parts  of  the  railroad  lying 
within  those  cities  were  constructed  and  are  operated. 
These  are  independent  objections,  made  upon  different 
states  of  fact  relating  to  the  two  communities. 

Preliminary  Ruijngs  as  to  Jurisdiction 
The  objection  on  behalf  of  the  city  of  Troy  was  over- 
ruled, while  the  objection  on  behalf  of  the  city  of 
Rensselaer  was  sustained  on  the  authority  of  Matter 
of  Quinby,  223  N.  Y.  244,  reargued  227  id.  601. 

After  these  preliminary  rulings  had  been  made,  the 
record  was  opened  by  consent  of  comisel  for  the  city 
of  Troy  and  of  the  traction  company,  and  further 
evidence  introduced  bearing  upon  the  question  which 
was  the  subject  of  the  ruling;  and  with  respect  to  the 
ruling  on  the  objection  raised  by  the  city  of  Rensselaer, 
reargument  was  heard  and  additional  briefs  submitted. 
Both  rulings  are  therefore  open  and  will  be  recon- 
sidered herein. 
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Jurisdiction  in  the  Citt  of  IteNSSELAEE 
In  this  case  a  limitation  to  a  fare  of  five  cents  in  the 
city  of  Bensselaer  was  imposed  as  one  of  the  conditions 
to  the  statutory  consent  of  the  local  authorities 
adopted  in  the  year  1897.  This  condition  was  within 
the  power  of  the  city  to  impose,  and  the  qneation 
whether  or  not  the  Legislature  had  the  power  after- 
ward to  increase  or  reduce  the  rate  thus  fixed  or 
limited  was  left  undecided  in  the  Quinby  Case,  supra. 
It  was  decided  in  that  case,  however,  that  if  it  is 
assumed  that  the  Legislature  has  authority  to  alter, 
increase,  or  reduce  such  rate,  it  has  not  del^ated  to 
the  Public  Service  Commission  such  power. 

This  objection  is  met  by  the  traction  company  with 
the  claim  that  the  Legislature,  by  what  is  known  as  the 
Barnes  act,  being  chapter  358  of  the  Laws  of  1905, 
fixed  the  rate  of  fare  thereafter  to  be  charged  by  elec- 
tric roads  operating  in  or  between  the  cities  of  Bens- 
selaer and  Albany,  and  that  the  action  thus  taken  by 
the  Legislature  necessarily  supersedes  the  provisions 
of  all  former  franchises  granted  by  the  city  of 
Rensselaer.  Reference  is  then  made  to  People  ex  rel. 
Cohoes  Ry.  Co.  v.  Public  Service  Commission,  143  App. 
Div.  769,  where  Justice  Betts  in  Ms  opinion  writes: 
"  The  Legislature  has  undoubted  authority  to  regulate 
and  control  and  fix  the  rate  of  fare  upon  the  railroads 
in  this  State.  •  •  •  The  title  to  said  diapter  358  of 
the  Laws  of  1905  is:  'An  Act  for  the  regulation  of 
fares  of  electric  railroads  in  and  between  the  cities  of 
Rensselaer  and  Albany,  New  York,  and  to  provide  for 
the  issue  of  transfer  tickets  thereon,'  showing  that  it 
was  fare  the  Legislature  had  in  mind.    "    "    *." 

In  the  Commission's  opinion  of  Angast  13, 1918  (17 
St.  Dept.  Rep.  371),  above  referred  to,  the  six-cent 
fare  case.  Commissioner  Irvine,  writing  for  the  Com- 
mission, said:  "  The  so  called  Barnes  act,  laws  of  1906, 
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chapter  358,  was  later  than  these  franchises  and  under- 
took to  fix  the  rate  of  fare  in  Bensaelaer  and  between 
Bensselaer  and  Albany  "  "  •  In  People  v.  Pttblic 
Service  Commission,  143  App.  Div.  769,  the  Appellate 
Division  in  effect  held  that  the  police  pover  of  the 
Legislature  in  smdi  matters  is  superior  to  and  super- 
sedes sudi  monicipal  action.  The  city  of  Rensselaer 
*  *  *  seems  to  assmne  that  the  Barnes  Act  super- 
sedes the  franchise  restrictions,  and  connsel  for  the 
United  Traction  Company  takes  the  same  position.  In 
this  view  the  Commission  concurs." 

It  will  be  noted  that  the  objection  was  not  made  in 
that  proceeding  which  is  made  here,  and  I  do  not 
understand  that  as  matter  of  law  the  failure  of  the  city 
of  Rensselaer  to  raise  the  objection  at  that  time  fore- 
closes it  from  raising  it  now;  and  with  respect  to  the 
decision  of  the  Appellate  Division  in  People  v.  Public 
Service  Commission,  supra,  Gie  court  merely  upheld 
the  power  of  the  Legislature  to  legislate  as  to  rates 
of  fare  which  had  already  been  fixed  by  local  authori- 
ties in  the  form  of  conditions  annexed  to  statutory 
consents,  and  while  this  question  is  one  which  has 
since  been  left  undedded  in  the  Quinhy  case,  the 
holding  is  not  decisive  of  the  question  now  before 
the  Commission,  Assuming  that  the  Legislature  had 
power  to  increase  or  reduce  the  five-cent  fare  which 
was  fixed  by  the  condition  in  the  Rensselaer  fran- 
diise,  it  did  not  so  do.  The  act  did  state  that  the 
fare  in  the  city  of  Bensselaer  should  be  five  cents  (that 
being  the  same  amount  fixed  by  the  franchise  condi- 
tion), but  it  did  not  assume  or  undertake  to  change  it ; 
and  it  is  now  asserted  that  the  mere  fact  that  the 
Legislature  undertook  to  deal  with  the  fares  in  the 
city  of  Rensselaer  had  the  effect  of  repealing  or 
extinguishing  and  depriving  of  all  force  and  validity 
the  prior  action  of  the  city  authorities  in  making  the 
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restriction.  The  legality  of  the  action  at  the  time 
it  was  taken  is  not  in  question,  I  am  aware  of  no  mle 
of  law,  nor  can  I  find  any  canon  of  statutory  constrac- 
tion,  which  upholds  this  view.  To  the  contrary,  it 
seems  clear  to  me  that  even  assuming  the  power  of  the 
Legislature  to  increase  or  reduce  a  limitation  imposed 
by  the  local  authorities,  the  limitation  so  imposed 
remains  effective  until  it  is  changed  by  the  Legislature. 

There  is  no  parallel  here  with  the  doctrine  that 
where  the  federal  sovereignty  assumes  to  act,  all  prior 
action  of  state  authority  on  the  same  subject  is  super- 
seded by  the  federal  action.  That  is  an  entirely  differ- 
ent principle,  resting  upon  a  construction  of  the 
language  of  the  Federal  Constitntion  which  has  no 
application  to  this  question. 

It  is,  therefore,  my  opinion,  that  inasmuch  as  the  five 
oents  limitation  in  the  Eensselaer  franchise  has  never 
been  increased  or  reduced  by  the  Legislature,  it  is  still 
in  full  force  under  the  doctrine  laid  down  in  the 
Quinby  case. 

Troy  Franchise  Limitations 
The  obieetion  to  the  jurisdiction  of  the  Commission 
over  the  fares  in  the  city  of  Troy  is  based  upon  condi- 
tions contained  in  certain  statutory  consents  of  the 
local  authorities  imposing  certain  maximums  upon 
the  rates  to  be  charged.  These  have  all  been  granted 
between  January  1, 1875,  and  July  1,  1907,  and  unless 
they  have  by  action  or  agreement  of  the  parties  or  by 
operation  of  law  become  invalidated  or  superseded 
they  now  preclude  the  Commission  from  increasing  the 
rates  beyond  the  maximums  thus  limited.  Matter  of 
Quinby,  223  N.  Y.  244;  reargued,  227  id.  601;  Matter 
of  City  of  Niagara.  Falls,  229  id.  333 ;  People  ex  rel. 
Garrison  v.  Nixon,  Id.  575. 
These  limitations  do  not  apply  in  terms  to  the  Troy 
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lines  in  general,  being  contained  in  various  francluses 
and  being  separately  at  various  times  imposed  with 
relation  to  various  lines  and  parts  of  lines.  All  of  the 
lines,  inclnding  those  thus  limited,  have  for  many 
years  been  operated  as  part  of  the  company's  entire 
system  in  the  Troy  zone  upon  a  nniform  rate  of  fare 
applicable  to  the  entire  zone,  with  nniversal  transfers. 
The  operation  of  the  lines  or  parts  of  lines  whereon 
the  restrictions  are  claimed  to  be  effective,  at  rates 
differing  from  those  generally  applicable,  will  of 
conrse  present  complications  in  operation,  but  ench 
difBcnlties  can  have  no  effect  on  the  validity  of  the 
limitations.  The  same  condition  was  found  to  exist 
in  People  ex  rel.  Garrison  v.  Nixon,  supra. 

The  preliminary  ruling  by  which  the  objection  based 
upon  these  limiting  conditions  was  overmled,  was 
made  upon  the  effect  thought  attributable  to  provisions 
of  various  statutory  consents  granted  in  1899  and 
thereafter,  to  construct  and  operate  various  new 
trackage  which  became  part  of  the  general  system. 
Those  consents  contained  no  fare  restriction  except 
that  required  by  article  5  of  the  Railroad  Law,  to  be 
made  an  express  condition  of  such  a  consent,  namely, 
that  the  provisions  of  said  article  must  be  complied 
witL  One  of  the  provisions  of  said  article  5  was  the 
present  section  181,  which  reads  as  follows : 

*'  Rate  of  Fare.  No  corporation  constructing  and 
operating  a  railroad  under  the  provisions  of  this 
article,  or  of  chapter  two  hundred  and  fifty-two  of  the 
laws  of  eighteen  hundred  and  eighty-four,  shall  charge 
any  passenger  more  than  five  cents  for  one  continuous 
ride  from  any  point  on  its  road,  or  on  any  road,  line,  or 
branch  operated  by  it,  or  under  its  control,  to  any  other 
point  thereof,  or  any  connecting  branch  thereof,  within 
the  limits  of  any  incorporated  city  or  village.  Not 
more  than  one  fare  shall  be  charged  within  the  limitB 
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of  any  snch  city  or  village,  for  passage  over  the  main 
line  of  road  and  any  branch  or  extension  thereof  if  the 
'  right  to  construct  snch  branch  or  extension  shall  have 
been  acquired  under  the  provisions  of  snch  chapter 
or  of  this  article ;  except  that  in  any  city  of  the  third 
class,  or  incorporated  village,  it  shall  be  lawful  for 
such  corporation  to  charge  and  collect  as  a  maximum 
rate  of  fare  for  each  passenger,  ten  cents,  where  snch 
passenger  is  carried  in  a  car  which  overcomes  an  eleva- 
tion of  at  least  four  hundred  and  fifty  feet  within  a 
distance  of  one  and  a  half  miles.  This  section  shall 
not  apply  to  any  part  of  any  road  constructed  prior  to 
Hay  sixth,  eighteen  hundred  and  eighty-four,  and  then 
in  operation  unless  the  corporation  owning  the  same 
shall  have  acquired  the  right  to  extend  such  road,  or  to 
construct  branches  thereof  under  such  chapter,  or  shall 
acquire  such  right  under  the  provisions  of  this  article, 
in  which  event  its  rate  of  fare  shall  not  exceed  its 
authorized  rate  prior  to  such  extension.  The  legis- 
lature expressly  reserves  the  right  to  regulate  and 
reduce  the  rate  of  fare  on  any  railroad  constructed 
and  operated  wholly  or  in  part  under  such  chapter 
or  under  the  provisions  of  this  article ;  and  the  public 
service  commission  shall  possess  the  same  power,  to 
be  exercised  as  prescribed  in  the  public  service  com- 
missions law. " 

A  majority  of  the  Commission  held  that  the  granting 
of  such  later  franchises  upon  the  condition  stated,  with 
no  other  limitation  or  regulation  of  the  rate  of  fare, 
indicated  an  intention  on  the  part  of  the  city  and  of 
the  railroad  company  to  merge  all  former  regulations 
respecting  rates  on  parts  and  fragments  of  the  system 
into  the  statutory  regulation  provided  by  section  181. 

After  the  ruling  was  made,  however,  by  consent  of 
the  parties,  the  record  was  opened  and  the  city 
introduced  in  evidence  certain  ordinances  which  were 
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adopted  by  the  local  anthoritiea  of  the  city  of  Troy  in 
the  years  1918  and  1919,  npon  the  petition  of  the  com- 
plainant, and  which  were  accepted  by  it.  These  trans- 
actions took  place  long  after  the  last  of  the  statutory 
consents  had  been  granted.  The  first  of  these 
ordinances  was  adopted  May  16, 1918,  and  remtes  that 
the  city  had  theretofore  granted  certain  franchises  and 
licenses  to  the  United  Traction  Company  and  its  prede- 
cessors to.  operate  and  maintain  a  railroad  in  the  city 
of  Troy  upon  the  condition,  among  others,  that  the 
rate  of  fare  to  be  collected  shoold  not  exceed  the  sum 
of  five  cents ;  that  the  traction  company  has  petitioned 
the  local  authorities  for  a  modification  of  the  condi- 
tions of  said  franchises  and  licenses  with  reference 
to  the  limitation  of  the  amount  of  fare  to  be  collected, 
and  has  asked  that  the  oity  consent  that  the  Poblic 
Service  Commission  may  grant  the  traction  company 
the  right  to  increase  the  fares  collected  upon  its  lines 
in  the  city  of  Troy  and  various  other  places  from  five 
cents  to  six  cents,  etc.  Following  such  recital,  the  city 
consents  that  the  Public  Service  Commission  may 
assume  jurisdiction  and  entertain  the  application  of 
the  traction  company  to  increase  its  fares  in  the  city 
of  Troy  from  five  to  six  cents,  upon  certain  specified 
conditions  and  only  until  the  signing  of  a  general 
treaty  of  peace. 

The  second  ordinance,  substantially  similar  in  char- 
acter, was  adopted  July  31,  1919,  and  consented  to  a 
fare  increase  from  six  to  seven  cents  during  a  period 
of  one  year  which  expires  on  January  22, 1921.  These 
ordinances  were  accepted  by  the  company  in  writing, 
which  recited  that  the  company ' '  accepts  the  ordinance 
suspending  temporarily  the  provisions  of  the  several 
ordinances  relating  to  the  rate  of  fare  that  may  be 
charged  by  the  United  Traction  Company  in  the  opera- 
tion of  its  railroad  in  the  city  of  Troy,"  etc. 
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A  petition  along  similar  lines  under  date  of  June 
19,  1920,  asking  for  a  further  waiver  was  presented 
and  rejected  by  the  eonncil  at  or  after  its  date. 

While  these  transactions  do  not  perhaps  amount  to 
an  estoppel  on  the  railroad  company  to  question  the 
validity  of  the  earlier  limiting  conditions,  they  must 
be  considered  important  as  evidence  bearing  on  the 
intent  of  the  parties  in  agreeing  upon  the  provisions 
relating  to  fares  which  were  inserted  in  the  franchises 
granted  in  1899  and  afterward.  It  is  evident  that  it 
was  not  the  limitations  contained  in  those  franchises, 
nor  any  similar  conditions  contained  in  prior  fran- 
chises, which  were  the  subject  of  the  petitions  and 
ordinances.  These  later  limitations  did  not  preclude 
the  jurisdiction  of  the  Commission  to  increase  or 
decrease  the  rates  prescribed  therein,  which  were 
really  legislative  rates  expressly  made  subject  to  the 
jurisdiction  of  the  Commission.  The  petitions  and 
ordinances  clearly  had  reference  to  the  hmiting  condi- 
tions in  the  earlier  consents  or  franchises  granted 
between  1875  and  1907  and  over  which  the  Commis- 
sion has  no  jurisdiction.  These  petitions  and 
acceptances  by  the  railroad  company  would  seem, 
therefore,  to  negative  the  contention  that  by  the  pro- 
visions of  the  later  consents  the  parties  had  indicated 
an  intention  to  merge  the  earlier  restriction  in  the 
later  ones.  If  that  were  the  intention,  then  the  later 
transactions  between  the  parties  were  meaningless. 

We  must  and  do  therefore  hold  that  the  fare  restric- 
tions expressly  imposed  by  the  city  authorities  in  the 
consents  or  franchises  granted  between  1875  and  1907 
lemain  in  force  and  effect,  and  that  whatever  the 
power  of  the  Legislature  may  be,  the  Commission 
lacks  power  to  change  them. 

The  following  franchises  contain  the  limited  condi- 
tions referred  to: 
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"  1.  Ordinance  of  August  5,  1890,  to  the  Troy 
and  Laneingbui^h  Railroad  Company:  This  covered 
Broadway  from  Biver  street  easterly  to  Union  street  j 
Union  street  to  Fnlton  street;  Fulton  street  to  River 
street.  Third  street,  from  River  street  to  Broadway. 
Fourth  fctreet,  from  River  street  to  Fulton  street,  and 
from  Congress  street  southerly  through  that  street 
and  the  Greenbosh  highway  to  Main  and  First  streets. 
Mill  street,  from  Fourth  to  Vandenburgh  street." 

These  tracks  were  to  connect  with  others  already 
laid  and  in  operation. 

The  condition  regulating  the  fare  reads: 

"  Section  4.  The  rate  of  fare  to  be  collected  for  a 
ride  in  any  one  general  direction  upon  the  railroad 
of  said  company  within  the  city  of  Troy  shall  not 
exceed  the  sum  of  five  cents. 

"2.  Ordinance  of  September  14,  1890,  to  same 
company,  limits  fare  to  five  cents  by  reference  to  the 
foregoing  ordinance.  Covers  Third  street,  Broad- 
way to  Congress  street.  Congress  street,  from  Third 
to  Fourth. 

"  3.  Ordinances  of  August  20,  1891,  to  same  com- 
pany, permits  double  track  in  part  of  River  street. 
Provides  that  in  construction,  maintaining,  and  oper- 
ating such  additional  track,  company  shall  be  subject 
to  all  the  rights  and  reservations  in  favor  of  the  City 
of  Troy  expressed  in  ordinances  relatives  to  other 
portions  of  its  railroad,  passed  January  29,  1867,' 
and  June  25, 1889.* 

*'  4.  Ordinance  of  August  5,  1890,  to  Troy  and 
Albia  Horse  Railroad  Company,  recites  company  is 
already  operating  a  street  surface  railroad  within 
the  corporate  limits  of  the  city  of  Troy. 

*  This  franchise  limited  rate  to  5  cents,  except  from  Lansing 
bnrgh  to  Bonthem  terminus  7  cents. 

*  This  fruichise  contains  no  fare  restriction. 
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"  GrautB  right  to  constmct  and  operate  ezteDsions 
as  follows:  Sixth  street  from  Congress  street  to 
Perry  street,  Ferry  street  to  Junction  of  Ferry  and 
Congress.  Thirteenth,  Fourteenth,  and  Fifteenth, 
from  Congress  street  northerly  as  now  or  hereafter 
laid  out  or  extended,  to  Hoosick  street;  Christie 
street,  from  Congress  street  to  Fifteenth  street; 
Sonth  street,  from  Thirteenth  street  to  Burdett 
avenue ;  Burdett  avenue,  from  its  southerly  terminus 
to  Hoosick  street;  Hoosick  street,  from  Burdett 
avenue  to  Fifth  avenue;  Fifth  avenue,  from  Hoosick 
street  to  Fulton  street;  Fulton  street,  from  Fifth 
avenue  to  Union  street. 

"  Section  4.  The  rate  of  fare  on  that  portion  of  its 
said  railroad  which  said  company  is  authorized  to 
extend  and  operate  as  herein  provided  shall  not 
exceed  the  sum  of  five  cents. 

"  5.  Ordinance  of  May  12,  1892,  to  Troy  City  Bail- 
way  Company,  successor  to  Troy  and  Albia  Company, 
grants  right  to  extend  in  Ferry  street  from  Fourth 
to  Sixth,  and  in  Fourth  street  to  Congress  street, 
.there  to  unite  with  present  railroad,  to  operate  exten- 
sion as  part  of  existing  railroad. 

"  Subject  to  five-cent  fare-condition  in  No.  4  above, 

"  6.  Ordinance  of  June  9,  1892,  to  Troy  City  Rail- 
road :  Union  street,  from  Fulton  to  Broadway,  Broad- 
way to  Fifth  avenue,  Fifth  avenue  to  Congress  street, 
there  to  unite  with  present  road. 

"  Embodies  reservations  in  franchise  of  May  12, 
1892. 

"  7.  Ordinance  of  January  5,  1893,  to  same: 
Extension  in  Hoosick  street,  Fifth  avenue  to  River 
street,  and  on  River  street  to  tracks  already  laid. 

"  Subject  to  all  conditions  of  No.  4  above. 

"8.  Ordinance  of  November  25,   1895,  to   same: 
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ExtensioB  in  Third  street  from  Congrees  to  Ferry, 
and  in  Ferry  to  present  tracks. 

"  Same  provisions  as  Nos.  2  and  4  above. 

"  9.  Ordinance  of  November  21,  1895,  to  same: 
Tenth  street,  from  Hoosick  to  Oakwood  avenne,  and 
in  Oakwood  avenne  to  city  line. 

"  Same  conditions  as  last  above. 

"  10.  Ordinance  April  6,  1899,  to  same:  Double 
tracing  in  certain  streets. 

"  Embodies  certain  provisions  of  franchise  of 
Angust  5,  1890,  but  not  the  fare  provision." 

Effect  of  the  Acquisition  of  the  Hudson  Valley 

SBCuEiTiEa  Upon  the  United  Traction  Company's 

Condition 

The  Delaware  and  Hudson  Company  acquired  con- 
trol of  the  Hudson  Valley  Railway  Company  in  1906. 
It  was  already  in  control  of  the  United  Traction  Com- 
pany by  virtue  of  owning  the  entire  capital  stock  of 
the  latter.  For  reasons  which  have  never  been  made 
clear  but  which  it  is  not  necessary  to  assume  were 
sinister,  the  Delaware  and  Hudson  Company  chose  to 
exercise  its  control  over  the  Hudson  Valley  Railway 
Company  through  the  United  Traction  Company. 
The  United  Traction  Company  in  1906  issued  its 
capital  stock  to  the  amount  of  $7,500,000  par  value  for 
stocks  and  bonds  of  the  Hudson  Valley  Railway  Com- 
pany having  a  total  par  value  of  $8,830,300.  From 
1901  to  1905,  inclusive,  the  United  Traction  Company 
had  been  paying  dividends  at  the  rate  of  5  per  cent 
per  annum  on  $5,000,000  capital  stock.  In  1906  it  paid 
$312,484;  from  1907  to  1913,  inclusive,  it  paid  annual 
dividends  of  4  per  cent  on  $12,500,000.  In  1914  it 
paid  one  semiannual  dividend  of  $250,000,  and  has 
paid  none  since. 

This  dividend  policy  of  the  company  has  been 
severely   criticised,   particularly   in  the   opinion   of 
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Commissioner  Carr  in  case  No.  5772,  decided  Febru- 
ary 20, 1917  (P.  S.  C.  Rep.  VII,  70;  12  St.  Dept.  Rep. 
222).  It  most  in  fairness  be  noted,  however,  that  the 
criticism  by  Commissioner  Carr  waa  of  basiness  jndg- 
ment,  and  contained  no  suggestion  that  the  dividends 
paid  represented  an  exorbitant  return  on  the  capital 
actually  invested.  No  finding  as  to  _either  the  cost  or 
"  value  "  of  the  United  Traction  Company's  property 
has  ever  been  made  by  this  Commission,  and  there  is  at 
present  no  established  figure  upon  which  to  compute 
"  fair  returns."  There  can  be  no  doubt,  however,  that 
the  Commiasion's  criticism  of  the  company's  Exhibit 
No.  56  shows  the  income  statement  from  1906  to  1919, 
inclusive,  segregated  between  the  United  Traction 
Company  operations  and  Hudson  Valley  transactions. 
On  the  company's  own  showing  it  appears  that  the 
annual  dividend  payment  from  1907  to  1914  was 
always  more  than  the  net  income  of  the  United  Trac- 
tion lines  by  themselves;  and  that  the  dividend  pur- 
ported to  represent  in  part  the  income  from  the  Hud- 
son Valley.  But  it  may  well  be  doubted  if  all  this 
"  income  "  from  the  Hudson  Valley  is  real  income. 
Practically,  it  is  all  represented  on  the  United  Trac- 
tion Company  books  merely  by  claims  against  the 
Hudson  Valley  Railway  Company  which  have  never 
been  paid  and  may  never  be  paid.  The  amount  due 
the  United  Traction  from  the  Hudson  Valley  on  notes 
and  open  accounts  was  $2,565,093  on  December  31, 
1919.  During  the  same  period  the  net  income  to  the 
United  Traction  Company  from  Hudson  Valley 
securities,  according  to  Exhibit  No.  56,  page  20,  waa 
$1,947,286.  It  is  evident  that  the  United  Traction 
Company  has  loaned  the  Hudson  Valley  considerably 
more  than  it  has  ever  received  from  the  latter  in 
the  form  of  income,  and  since,  in  view  of  the  financial 
condition  of  the  Hudson  Valley  Railway  Company, 
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there  is  now  and  has  been  daring  the  whole  period 
since  the  Hudson  Valley  securities  were  acquired  a 
strong  possibility  that  much  of  this  indebtedness  will 
never  be  paid,  it  is  plain  that  the  policy  of  paying 
dividends  out  of  such  dubious  "  income  "  was  justly 
criticised  hy  the  Coromission.  The  whole  process  was 
a  movement  in  a  circle;  the  Hudson  Valley  Railway 
Company  borrowed  money  from  the  United  Trac- 
tion Company  to  meet  its  obligations,  including  inter- 
est due  that  company;  the  traction  company  in  turn 
used  the  interest  received  from  the  Hudson  Valley 
to  pay  dividends  on  stock  owned  by  the  Delaware 
and  Hudson  Company,  and  then  borrowed  money 
from  the  Delaware  and  Hudson  Company  to  loan  to 
the  Hudson  Valley  Company 

So  long  as  the  United  Traction  Company  was  pay- 
ing dividends,  the  result  of  the  policy  above  described 
was  the  gradual  depletion  of  the  United  Traction  Com- 
pany's treasury.  More  of  its  cash  was  transferred 
to  the  Delaware  and  Hudson  Company  each  year  than 
was  replenished  from  income,  and  in  place  of  good 
liquid  assets  the  United  Traction  Company  received 
dubious  claims  against  an  almost  bankrupt  corpora- 
tion. It  cannot  in  justice  be  said,  however,  that  this 
policy,  bad  as  it  undoubtedly  was,  is  the  chief  cause 
of  the  traction  company's  troubles  to-day,  for  when 
the  traction  company  ceased  paying  dividends  in  1914 
the  drain  upon  its  liquid  assets  also  ceased.  From 
that  time  on,  while  the  further  financing  of  the  Hud- 
son Valley  was  done  nominally  by  the  United  Trac- 
tion Company,  it  was  in  reality  done  by  the  Dela- 
ware and  Hudson  Company,  which  loaned  the  United 
Traction  Company  the  sums  which  it  in  turn  advanced 
to  the  Hudson  Valley.  It  soon  became  necessary  for 
the  United  Traction  Company  to  borrow  from  the 
Delaware  and  Hudson  Company  on  its  own  account, 
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and  it  is  clear  that  default  in  the  interest  on  the  United 
Traction  Company's  outstanding  consolidated  mort- 
gage bonds  has  been  averted  only  by  the  advances 
which  the  Delaware  and  Hudson  Company  has  made 
to  cover  such  interest.  This  process  cannot  go  on 
indefinitely.  The  increasing  burden  npon  the  trac- 
tion company,  however,  is  not  measured  by  its  loans 
from  the  Delaware  and  Hudson  Company  to  aid  the 
Hudson  Valley,  for  in  these  transactions  it  acts  as 
the  financial  agent  of  the  Delaware  and  Hudson  Com- 
pany and  neither  gains  nor  loses.  The  accruing 
harden  of  the  traction  company  is  represented  by  the 
increase  in  its  own  deficit  made  up  of  advances  from 
the  Delaware  and  Hudson  Company. 

According  to  the  company's  Exhibit  No.  56,  page 
20,  the  dividends  paid  by  the  United  Traction  Com- 
pany since  1905  amonnt  to  $4,062,484.  If  the  com- 
pany had  paid  dividends  for  the  nine  years,  1906  to 
1914  inclusive,  at  a  rate  no  greater  than  during  the 
six:  years  prior  to  1906,  and  opon  an  amount  of  stock 
no  larger  than  was  outstanding  before  the  Hudson 
Valley  purchases,  it  would  have  disbursed  in  dividends 
only  $2,250,000  instead  of  $4,062,484,  assuming  that 
it  would  have  ceased  paying  dividends  in  1915  as  it 
actually  did.  The  difference,  amounting  to  $1,812,- 
484,  may  be  said  to  represent  the  dividends  on  stodc 
issued  for  the  purchase  of  the  Hudson  Valley  securi- 
ties. During  the  period  when  these  dividends  were 
paid,  the  net  income  from  Hudson  Valley  securities, 
computed  from  the  same  exhibit,  was  $1,196,667.  The 
difference  between  these  two  amounts,  therefore, 
represents  the  additional  assets  which  the  company 
would  have  had  on  hand  at  the  close  of  1914  if  it  had 
paid  dividends  only  on  the  original  $5,000,000  capital 
stock  at  the  5  per  cent  rate  established  for  the  six 
years  prior  to  the  Hudson  Valley  purchase.    This  dif- 
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ference  amouiits  to  $615,817.  But  flince  1914  the 
United  Traction  Company's  cumulative  deficit,  exclud- 
ing Hudson  Valley  transactions  and  including  fixed 
charges  such  as  interest  on  loans,  hut  no  dividends, 
amounts  to  $1,238,535  (computed  from  Exhibit  No. 
56,  page  20).  The  most  that  can  be  said,  therefore, 
of  the  Hudson  Valley  purchase  as  affecting  the  United 
Traction  Company's  financial  condition  today,  is  that 
if  the  Hudson  Valley  purchase  had  not  been  made 
and  the  traction  company  had  continued  to  pay 
dividends  only  at  the  old  rate  on  the  old  capital  stock, 
the  traction  company  would  be  not  quite  so  far  behind, 
but  would  be  in  just  exactly  as  much  need  as  it  is 
today  of  increased  revenue  to  meet  cnrrent  costs  of 
operation. 

Of  course,  it  might  be  argued  that  if  the  $600,000 
extra  dividends  had  been  pat  hatck  into  the  property 
in  the  days  when  the  company  was  more  prosperous 
it  would  have  resulted  in  better  and  more  economical 
service  and  larger  revenues.  This  is  a  fair  specxda- 
tion,  but  it  is  only  speculation.  Unquestionably  the 
company  would  be  in  a  much  stronger  position  as  far 
as  public  opinion  is  concerned  if  it  had  stopped  pay- 
ing dividends  a  year  or  two  sooner  than  it  did  aud 
had  devoted  the  money  to  improving  its  service.  That 
any  improvements  it  could  have  made,  however,  would 
have  enabled  it  to  get  along  without  a  higher  fare 
than  it  now  has  is  extremely  doubtful. 

Some  questions  by  attorneys  for  the  cities  seem  to 
have  been  directed  at  the  transactions  in  1918, 
whereby  the  loans  and  notes  payable  by  the  Hudson 
Valley  Company  to  the  United  Traction  Company 
were  increased  from  $724,000  at  the  beginning  of  the 
year  to  $2,565,093  at  the  close  of  the  year,  while  cor- 
respondingly the  loans  and  notes  payable  by  the 
United  Traction  Company  to  the  Delaware  and  Hnd- 
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son  Company  increased  from  $792,277  to  $2,924,518. 
On  its  face  this  transaction  simply  registered  the 
transfer  of  certain  loans  which  the  Delaware  and  Hud- 
son Company  had  previously  carried  as  direct  liabili- 
ties of  the  Hudson  Valley  Company  to  the  books  of  the 
United  Traction  Company,  with  a  corresponding 
increase  in  the  amounts  due  from  the  United  Trac- 
tion Company  to  the  Delaware  and  Hudson  Company. 
It  in  no  way  adds  to  or  takes  from  the  burdens  of 
the  traction  company,  but  appears  to  be  a  method  of 
bookkeeping  adopted  by  the  parent  company  for  its 
own  convenience.  Of  course,  if  the  Hudson  V*lley 
Company  failed  to  meet  its  obligations  and  the  Dela- 
ware and  Hudson  Company  should  try  to  collect  its 
loans  from  the  United  Traction  Company,  that  would 
be  a  different  story;  but  the  facts  are  so  clear  that 
there  is  not  the  slightest  prospect  that  the  Delaware 
and  Hudson  Company  could  make  the  United  Trac- 
tion Company  riders  pay  the  Hudson  Valley  losses  in 
any  such  fashion.  It  is  fair  to  say  that  there  is  no 
evidence  of  any  attempt  by  the  company  to  charge 
Hudson  Valley  losses  directly  or  indirectly  t»  United 
Traction  operations.  The  difference  between  the 
increase  during  1918  in  loans  from  the  United  Trac- 
tion Company  to  the  Hudson  Valley  Company, 
$1,841,093,  and  the  increase  in  loans  from  the  Dela- 
ware and  Hudson  Company  to  the  United  Traction 
Company,  $2,132,241,  is  $291,149,  which  is  about  offset 
by  the  increase  in  "  Construction  work  in  progress," 
$149,532,  and  in  corporate  deficit,  $132,734.  These 
two  items  together  amount  to  $282,266.  In  other 
words,  the  Delaware  and  Hudson  Company  may  be 
said  to  have  financed  the  traction  company's  mainte- 
nance work  and  its  net  losses,  in  addition  to  carrying 
the  Hudson  Valley. 
The  conclusion,  from  any  evidence  which  is  at  hand. 
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is  ineseap^le  that  the  United  Traction  Company's 
present  troubles,  while  they  may  have  been  some- 
what aggravated  by  improper  or  mistaken  manage- 
ment in  the  past,  are  fmidamentally  dne  to  an  increase 
in  operating  costs  out  of  all  proportion  to  the  increase 
in  revenue  from  passenger  traffic. 

Limitations  Upon  Ratbb  Which  abe  Bindutq  on  the 

Commission 

Rensselaer 
As  above  stated,  the  Commission  feels  bonnd  by  the 
limitations  imposed  as  a  condition  in  the  Bensselaer 
franchise.  This  inclodes  transportation  from  point 
to  point  in  Rensselaer.  The  limitation  is  a  five-cent 
fare  in  Bensselaer  and  a  six-cent  fare  across  the 
bridge  to  the  Plaza  in  Albany.  Transportation 
between  the  two  cities  beginning  or  terminating  at 
other  points  than  the  Plaza  in  the  city  of  Albany  is 
not  so  restricted. 

Trop  Zone 
For  the  purposes  of  the  order  to  be  made  in  this 
ease,  we  think  the  rate  of  six  cents  fixed  by  the  order 
of  1918  upon  the  waiver  of  the  city  of  Troy  must 
remain  the  maximum  fare  in  that  zone  until  the  sign- 
ing of  a  general  treaty  of  peace.  To  be  anre,  that 
waiver  applies  in  terms  only  to  the  city  of  Troy  itself, 
but  the  company  in  this  application  treats  the  entire 
Troy  zone  as  a  unit.  It  does  not  propose  any  change 
in  zone  boundaries.  The  order  to  be  made  should 
not  preclude  the  company  from  applying  later  upon 
a  new  zoning.  The  various  limitations  in  the  Troy 
franchises  and  the  rights  of  the  company  and  of  the 
city  may  fairly  be  treated  as  included  within  the 
arrangement  made  between  them  in  1918,  which  is  still 
in  effect  and  will  so  remain  until  the  signing  of  a 
general  treaty  of  peace. 


DigiLizedbyGoOglc 


246  '  State  Defabtuent  Bxports 

[Yol.  26]       Pablic  Service  CanmiisBion,  Second  Digfariot 

Becbnt  Bebults  of  Operation 

The  company  to  Bnstain  its  claim  for  higher  rates 

showed  that  for  the  first  eight  months  of  the  year 

1920  its  revenues  and  expenses,  exclusive  of  Hudson 

Valley  operations,  were  as  follows : 

Railway  operating  revenues $2,129,729 

s  and  taxes 2,111,072 


Operating  income  $18,657 


A  large  wage  increase  went  Into  effect  July  first,  so 
that  from  that  time  forward  the  showing  is  much 
worse.  Thus  the  company's  estimate  for  the  last  four 
monthjs  of  1920  indicated  an  operating  deficit  of 
$128,721,  or  a  total  deficit  for  the  year  of  $110,064. 
None  of  these  figures  include  any  charge  for  interest 
or  return  on  investment. 

Ajlbant  Zone  Sepaeatelt  Consideebd 
In  view  of  the  limitations  upon  the  power  of  the 
Commission  in  the  Troy  zone,  and  in  the  city  of 
Bensselaer  which  is  part  of  the  Albany  zone,  the  only 
portion  of  the  company's  territory  in  which  the  Com- 
mission finds  itself  unrestricted  in  the  fixing  of  rates 
is  the  Albany  zone,  exclusive  of  the  intercity  travel 
in  Rensselaer  and  the  travel  from  Bensselaer  to  the 
Plaza  in  Albany.  It  is  quite  obvious  that  the  com- 
pany needs  additional  revenues  in  order  to  give  it 
even  a  measurable  return  on  investment.  If,  how- 
ever, it  has  made  itself  a  party  to  contracts  limiting 
its  revenues  from  certain  parts  of  its  service  both 
inside  and  outside  of  the  Albany  zone,  then  the  por- 
tion of  the  Albany  zone  service  left  unaffected  by 
such  contract  limitations  must  be  separately  con- 
sidered.    This  subject  was  treated  in  the  1918  case, 
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and  for  the  purposes  of  that  case  it'  was  found  that 
while  the  Albany  service  was  more  favorable  in  its 
resnits  to  the  company  than  that  in  the  Troy  zone, 
still  that  the  Albany  operation  in  and  by  itself  woald 
not  yield  an  adequate  return  under  then  eristing 
conditions,  and  that  therefore  an  increase  in  fares 
was  essential  in  Albany;  and  farther,  that  the  differ- 
ence between  Albany  and  Troy  was  not  so  jj^eat  as  to 
warrant  a  difference  in  fares  in  order  to  provide  the 
revenue  absolutely  necessary. 

Turning  to  the  evidence  in  this  case  concerning  the 
Albany  zone  operations,  table  C  shows  a  traffic  com- 
parison for  the  years  1917, 1918,  and  1919.  It  is  inter- 
esting to  note  that  while  the  passenger  car-miles  and 
car-seat  miles  are  not  materially  different  in  the  two 
zones,  the  variation  in  passenger  revenue  is  about  25 
per  cent  in  favor  of  Albany,  while  the  passenger 
revenue  per  car-mile  Is  even  more  favorable  to  that 
zone.  These  figures  develop  significance  when  com- 
pared with  the  operating  expenses  in  the  respective 
zones.  These  latter,  not  being  kept  separately  except 
as  to  maintenance,  are  arrived  at  by  the  company 
through  methods  of  apportionment,  and  as  thus  deter- 
mined by  them  are  found  in  Exhibit  No.  56,  page  24. 
The  methods  of  apportionment  were  described  by 
the  company's  auditor  and  do  not  seem  unreasonable, 
except  that  as  to  taxes  the  basis  of  car-miles  is  sub- 
ject to  criticism.  This  method  was  evidently  chosen 
arbitrarily  for  want  of  a  better  one.  The  Commis- 
sion has  little  direct  evidence  upon  which  to  base  a 
closer  division.  However,  55  per  cent  of  the  trackage 
in  the  two  zones  is  in  the  Troy  division,  while  the 
passenger  car-miles  and  car  seat-miles  are  also  greater 
in  that  division.  For  the  purposes  of  this  case  we 
will  consider  that  the  apportionment  of  taxes  is  sub- 
stantially correct. 
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For  the  purpose  of  learning  the  results  lieing 
obtained  on  the  Albany  lines,  we  should  proceed  to 
get  the  latest  revenues  and  expenses  attributable  to 
those  lines. 

The  latest  actual  experience  available,  based  on 
present  rates  of  fare  and  present  wage  scale,  is  for 
the  third  quarter  of  1920  (entire  company),  which 
shows  the  following  operating  expenses  and  taxes  in 
the  first  column,  the  second  column  showing  a  theoret- 
ical year  on  the  same  basis. 

Table  D 

Three 

months  One  year 

Maintenance  way  and  structures  $116,354  $465,416 

Maintenance  eqnipment 103,727  414,908 

Power  58,997  235,988 

Conducting  transportation 437,379  1,749,516 

Traffic  2  8 

General  and  miscellaneous 106,764  427,056 

Totals  $823,223    $3,292,892 

Taxes   51,000         204,000 


$874,223    $3,496,892 


To  make  an  application  of  these  figures  to  the 
Albany  zone  we  will  accept  the  company's  apportion- 
ments above  discussed,  which  will  involve  the  appor- 
tionment to  the  Albany  zone  of  approximately  one- 
half  of  these  expenses  and  taxes.  The  expenses  as 
allocated  in  the  company's  exhibit  show  for  1919,  50.6 
per  cent  to  Albany  and  49.4  per  cent  to  Troy ;  and  first 
six  months  of  1920,  51.2  per  cent  to  Albany  and  48.8 
per  cent  to  Troy.    If  we  assume  50  per  cent  to  each  to 
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be  near  enough  for  all  practical  purposes,  Albany's 
apportionment  will  be  one-half  the  amount  of  Table 
D,  or  $1,748,446. 

Table  E 
The    company's    estimate    of    passenger 

revenue  for   1920   on  basis  of  first  8 

months'  experience  (Exhibit  No.  56,  p. 

14)  is .".  $3,207,708 

Proportion  attributable  to  Albany  zone  on 

basis  of  1919  report  equals  5670,  or 1,796,316 

Proportion  of  other  transportation  revenue 

attributable  to  Albany  zone 3,276 

And  of  miscellaneous  revenues  50^ 23,957 

Total  revenue  Albany  zone  on  basis   of 
present  7c  fare $1,823,549 


Of  the  company's  operating  expenses  as  shown  in 
Table  D,  about  50  per  cent,  or  $1,749,516,  consists  of 
expenses  of  conducting  transportation.  This  is  sub- 
stantially all  wages,  based  upon  the  wage  scale  which 
became  effective  July  1,  1920,  under  a  contract  with 
the  men.  That  contract  fixed  the  wages  until  Novem- 
ber 1,  1920,  "  with  the  understanding  that  said  rates 
of  wages  are  to  continue  until  June  30, 1921,  provided 
the  company  is  granted  permission  to  charge  increased 
rates  on  or  before  November  1,  1920."  No  such  per- 
mission has  been  granted,  so  that  there  is  now  no  con- 
tract governing  wages.  The  wages  in  effect  immedi- 
ately prior  to  July  first  were  about  75  per  cent  of 
the  present  scale.  What  the  company  will  be  obliged 
to  pay  in  the  future  we  cannot  tell.  We  assume  that 
both  the  men  and  the  ofUcials  of  the  company  are  await- 
ing the  action  of  the  Commission  in  this  proceeding 
before    renewing   negotiations-     The    Commission's 
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interest  in  the  matter  grows  entirely  ont  of  the  dnty 
incumbent  upon  it  of  arriving  at  the  probable  operat- 
ing expenses  in  the  immediate  fntnre.  The  evidence 
shows  that  the  wages  per  honr  of  motormen  and  con- 
ductors have  increased  in  six  years  as  follows : 


EPFBCnvi  Dati 

Rata  of 
p«yper 

hour 

Inorewe 

Increase 
overpre- 
oediDgMte 

28  oenU 
3    cenU 
31  centa 
•40  oeaW 
45  cents 
SO  cents 

1  cent 
2eeul« 
leent 
Scents 
ScBDta 
IScenCi 

3.70  per  cent 
7.14  per  cent 
3.33  per  cent 
29,03  per  cent 
12.50  per  cent 
33.33  per  cent 

*  By  (M-der  of  War  Labor  Board. 

It  thus  appears  that  wages  have  increased  enor- 
mously during  the  war  reconBtmction  period.  We  do 
not  believe  the  Commission  can  assume  that  the 
present  scale  ia  to  continne.  It  is  evident  the  company 
is  unwilling  to  continue  it  under  the  present  rates  of 
fare,  and  the  existing  agreement  seems  to  assume  that 
nnless  the  fares  are  increased  the  present  scale  will 
not  continne.  The  rate  increases  granted  by  the  Com- 
mission in  1918  and  1920  have  been  more  than  absorbed 
by  the  increased  wage  scales.  In  substance,  therefore, 
the  Commission  in  the  last  two  rate  orders  as  well  as 
in  the  order  about  to  be  made  has  been  and  is  dealing 
not  with  return  on  the  company's  investment  but  with 
wages  of  the  employees. 

It  is  a  matter  of  general  knowledge,  of  which  the 
Commission  may  properly  take  notice,  that  the  costs 
of  both  labor  and  materials  which  have  so  sharply 
advanced  within  a  brief  period  have  begnn  to  decline. 
The  apes  seems  clearly  to  have  been  passed.  In  view 
of  this  condition  and  of  the  terms  of  the  last  wage 
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ag:reement  of  this  company,  we  do  not  feet  jostified 
in  fixing  rates  npon  the  assumption  that  the  present 
wag«  scale  of  the  company  will  continue  any  consider- 
able time.  It  may  be  that  wages  will  not  decline  as 
rapidly  as  they  have  advanced,  but  it  seems  clear  that 
they  cannot  remain  at  the  present  point  when  the 
general  cost  list  is  receding. 

The  same  may  be  said  of  operating  and  material 
costs  in  general.  It  is  a  serious  proposition  to  increase 
rates  of  fare  in  the  face  of  declining  costs  of  other 
commodities.  It  may  be  asserted  that  the  subjects 
adverted  to  are  for  the  consideration  only  of  the 
directors  of  the  corporation,  and  that  the  sole  province 
of  the  Commission  is  to  award  a  rate  which  will  pay 
a  reasonable  return  on  investment  based  on  proven 
costs.  We  think,  however,  that  this  is  too  narrow  a 
view.  The  Commission's  powers  are  not  exclusively 
judicial.  They  are  also  administrative  and  quasi- 
legislative.  They  must  needs  be  administered  with 
these  truths  in  view  by  reason  of  the  extremely  prac- 
tical problems  which  are  presented  to  it  for  deter- 
mination. Under  the  circumstances  we  think  we  mast 
assume,  in  arriving  at  an  estimate  of  expenses  for  the 
coming  year,  that  the  trend  of  wages  and  other 
expenses  will  be  downward. 

Vaujation,  Albany  Division 
The  only  evidence  bearing  on  the  value  of  the  prop- 
erty devoted  to  the  public  use  in  the  Albany  zone  is 
the  evidence  of  the  witness  Burgess,  an  engineer  in 
the  regular  employ  of  the  Delaware  and  Hudson  Com- 
pany, who  proved  an  inventory  and  appraisal  of  the 
company's  property  made  by  him  or  under  his  direc- 
tion as  of  September  1,  1920. 

This  inventory  and  appraisal  was  based  upon  repro- 
duction new  costs  as  of  the  date  mentioned,  except  real 
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estate,  which  was  included  at  market  values  as  of  that 
date.  The  witness  testified  that  the  appraised  value 
of  the  property  as  a  whole  would  exceed  the  reproduc- 
tion cost  as  of  1915  by  approximately  80  per  cent.  No 
evidence  was  produced  showing  the  amount  of  accrued 
depreciation,  nor  was  there  any  evidence  upon  which 
the  accrued  depreciation  could  he  ascertained  or  esti- 
mated. Certain  property  was  included  which  is  not 
owned  by  the  company  but  is  leased  by  it  and  devoted 
to  the  public  use.  If  the  rentals  are  charged  to  opera- 
tion this  property  should  not  he  included;  otherwise, 
it  should  be.  As  a  matter  of  fact,  the  rentals  are  not 
charged  to  operation  but  to  income,  and  are  therefore 
properly  included  in  the  property  upon  which  the 
company  is  entitled  to  a  return. 

Reproduction  value  is  one  element  of  proof  of  value 
in  a  rate  case.    Stnyth  v.  Ames,  169  U.  S.  466. 

This  is  the  leading  case  on  the  subject,  but  the 
doctrine  there  laid  down  mnst  be  considered  with  care 
and  in  the  light  of  the  facts  in  the  case  before  the 
same  may  be  properly  applied  as  an  authority.  In 
that  case  the  representatives  of  the  State  of  Nebraska 
were  insisting  that  the  then  reproduction  costs  must 
control  as  against  the  actual  investment  in  arriving  at 
a  valuation.  The  facts  were  that  at  that  time 
reproduction  costs  were  much  less  than  the  actual 
investment,  and  the  representatives  of  the  State 
asserted  that  the  amount  of  actual  investment  should 
be  disregarded  and  only  the  (then)  present-day  recon- 
stmction  costs  considered.  The  court  rejected  this 
view  and  held  that  "  the  original  cost  of  construction, 
the  amount  expended  in  permanent  improvements,  the 
amount  of  market  value  of  its  bonds  and  stock,  the 
present  as  compared  with  the  original  cost  of  con- 
struction, the  probable  earning  capacity  of  the  prop- 
erty under  particular  rates  prescribed  by  statute,  and 
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the  flam  required  to  meet  operating  expenses  are  all 
matters  for  consideration  and  are  to  be  given  such 
weight  as  may  be  just  and  right  in  each  case.  We  do 
not  say  that  there  may  not  be  other  matters  to  be 
regarded  in  estimating  the  value  of  the  property." 

The  language  thus  used  by  Mr.  Justice  Harlan  has 
been  much  criticised  because  the  learned  justice  did 
not  prescribe  a  formula  indicating  the  relative  weight 
to  be  given  to  original  costs,  reconfltruction  costs, 
market  value  of  securities,  and  probable  earnings 
under  statutory  rates. 

It  is  important  to  note,  however,  what  the  effect  of 
the  decision  was  upon  the  contention  presented.  That 
effect  was  to  reject  the  asserted  claim  that  reconstruc- 
tion costs  must  govern  ae  against  original  investment. 

In  the  instant  case  the  company  has  presented  no 
evidence  of  original  cost,  nor  of  market  value  of  the 
outstanding  securities.  We  have,  however,  evidence 
that  in  certain  portions  of  the  road  the  earning 
capacity  is  severely  restricted  under  particular  maxi- 
mnm  rates  lawfully  prescribed  by  the  local  authorities. 

Even  were  we  to  assume  that  present-day  recon- 
structlou  costs  new  were  to  be  accepted  as  the  measure 
of  the  replacement  value,  thus  ignoring  original  coats, 
we  would  be  required  to  ascertain  the  accrued  depre- 
ciation in  order  to  arrive  at  net  present  value  on  that 
basis.  This  does  not  include  land  which  was  proven 
at  market  value.  But  no  evidence  by  which  to  measure 
tile  accrued  depreciation  was  presented. 

The  company  was  required  to  sustain  the  burden 
of  proof,  and  having  failed  to  present  evidence  upon 
which  the  Commission  feels  justified  in  determining 
the  value  of  the  Albany  property,  we  determine  that 
it  has  not  sustained  that  burden. 

In  the  previous  rate  cases  the  Commission  has 
accepted  as  a  rate  base  upon  which  to  compute  return 
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the  bonded  debt  of  the  company,  amoanting  to 
$6,500,000.  This  was  assumed  to  be  an  irreducible 
minimnm  which,  while  justifying  the  increases  then 
granted,  could  safely  be  accepted  without  injustice  to 
the  public.  It  is  probably  considerably  less  than  the 
actual  investment. 

The  fised  capital  accounts  of  the  United  Traction 
Company  purport  to  show  an  actual  investment  of 
approximately  $11300,000.  Such  accounts  of  corpora- 
tions which  have  from  the  beginning  been  under  the 
jurisdiction  of  the  Commission  have  generally  been 
found  useful  in  determining  actual  investment.  Such 
is  not  the  case  here,  except  as  to  expenditures  made 
since  December  31,  1906,  amounting  to  about 
$1,800,000.  Beyond  this  amount  we  cannot  accept 
these  book  figures  as  establishing  value. 

Counsel  for  the  company,  while  not  accepting  any 
less  figure  than  the  reproduction  cost  new,  submits 
that  with  every  possible  allowance  against  the  com- 
pany the  sum  of  $10,062,444.45  plus  a  reasonable 
allowance'  for  working  capital  constitutes  an  absolute 
minimum  which  cannot  be  diminished  on  any  ground. 
This  figure  is  deduced,  however,  from  the  evidence 
of  reconstruction  value  new  without  allowance  for 
depreciation,  making  deductions  which  readjust  the 
present-day  reproduction  new  costs  to  those  which 
prevailed  in  1915.  We  cannot  accept  this  basis  of 
calculation. 

For  the  purpose  of  this  case,  not  binding  in  any 
future  proceeding  in  which  the  rate  base  may  be  in 
issue,  the  Commission  has  decided  to  assume  as  the 
value  of  the  property  devoted  to  the  public  use  by  this 
company,  including  necessary  working  capital,  the  sum 
of  $9,000,000.  This  will  be  used  as  a  basis  for  segregat- 
ing the  Albany  property  and  will  ignore  consideration 
of  the  effect  on  the  T^ue  of  the  remaining  properly 


DgizedbyGoOglC 


256  State  DEPABTBteNT  Repoets 

fV'oL25]      Pnblle  S«rvic«  ConumBsion,  Second  Distriet 

of  the  franchise  rate  restrictions  in  Troy  and  Rens- 
selaer. In  ronnd  figures,  45  per  cent  of  this,  or 
$4,050,000,  may  be  allocated  to  Albany. 

A  retnm  of  8  per  cent  on  this  amount  equals 
$324,000. 

If  we  assume  that  wages  and  costs  of  maintenance 
and  supplies  will  recede  on  the  average  15  per  cent 
during  the  period  the  order  to  be  made  herein  ia  in 
effect,  we  may  proceed  to  adjust  the  available  figures 
showing  actnal  recent  operating  results  applicable  to 
Albany,  excluding  Rensselaer. 

Tabls  f 
Eatimatg  of  operation  of  Albany  littes  one  year  at  preaeitt  7  eenti 
fare,  based  on  15  per  cent  reduction  in  wages  and  maintenanee: 

ToUl  revenue,  from  Table  E $1,823,649 

Dednet  for  Bensaelaer 123,760 


$1,669,789 
Total  op«ratiag  expenses  rnd  taxes,  one- 
half  of  Table  D 11,748,446 

Dednet  for  Rensselaer 


fl,S38,632 
Less     16%     deduetion     from 
"  maintenance  "  and   "  con- 
dnctin^        transportation," 

one-half  Table  D *197,238 

Less  Rensselaer  12% 23,668 

173,670 


Gross  income  Albany  available  for  return.. 


The  computation  relating  to  Rensselaer  is  shown  in 
Table  G. 
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Tablr  0 
Approximate  net  income  of  Alhanii  Zone,  excluding  Renmelaer 
Lmee: 

Total  car-miles  Albany  zone,  1919 4,046,344 

Car-mites  Rensselaer  lines  aame  year 470^12 

470312 

=.1162,  or  say  12  per  cent. 

4,04ti.344 
Operating    re\'enue    Albany    zoue    with    a    7^    fare 

(Table  E)    *1,823^9 

Less  passenger  revenue  Rensselaer  linea    (company's 
1919  report  to  P.  S.  C) 123,760 

11,699,789 

Assuming  expenses  for  car- miles  to  be  the 
same  for  Renaselnt-T  lines  as  for  re- 
mainder of  Albany  Eone,  the  Rensselav 
expenses  should  bs  12%  of  the  total 
Eone  expenses. 

Operating  expenses  aiid  taxes  Albany 
zone  (one-half  tota',,  Table  D) $1,748,446 

Less  12%    209,814 

Albany  expenses,  excluding  Rensselaer 1,538,632 

Net  operating  inoomr  Albany  zone,  excluding  Rens- 
selaer    tt61467 


Assuming  these  computations  to  be  correct,  aod 
that  the  Commission's  estimate  of  operating  expenses 
on  the  average  during  the  period  covered  by  the  order 
to  be  made  is  justified,  no  Increase  in  the  Albany  zone 
should  be  made. 

The  result  arrived  at,  however,  is  deduced  from 
many  estimates  and  allocations,  and  the  track  in  the 
town  of  Colonic  has  been  treated  as  incidental  to  the 
Albany  property.  It  is  realized  also  that  the  treatment 
of  the  Rensselaer  traffic  ignores  the  part  of  the  traffic 
west  of  the  Albany  Plaza.  Furthermore,  the  Commis- 
sion need  not  limit  the  rate  of  return  to  8  per  cent. 
17 
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An  increase  in  the  cash  fare  in  the  Albany  zone, 
including  passengers  between  Albany  and  Rensselaer 
who  travel  in  either  direction  west  of  the  Plaza  in 
Albany,  from  seven  centa  to  eight  cents,  with  the 
option  to  the  rider  of  purchasing  from  conductors  on 
the  cars  four  tickets  for  thirty  cents,  will  yield  the 
company  somewhat  over  seven  and  one-half  cents  per 
passenger.  Assuming  a  slight  falling  off  in  traffic, 
this  increase  will  amount  to  say  $120,000.  This  seems 
a  reasonable  solntion  of  the  problem  in  the  Albany 
zone. 

An  order  will  be  entered  denying  application  for 
increase  in  the  Troy  zone,  fixing  five  cents  for  local 
riders  in  the  city  of  Rensselaer  and  six  cents  for 
liders  between  that  city  and  the  Plaza  in  Albany.  In 
the  remainder  of  the  Albany  zone,  including  passen- 
gers to  and  from  Rensselaer  who  travel  west  of  the 
Albany  Plaza,  the  cash  fare  will  be  fixed  at  eight 
cents,  conditioned  upon  the  company  offering  for  sale 
and  selling  to  applicants  therefor  tickets  or  tokens  in 
multiples  of  four  for  thirty  cents.  Appropriate  sched- 
ules may  be  filed  and  published  on  not  less  than  one 
day's  notice. 

Van  Namee,  Commissioner,  concurs;  Kellogg,  Cwn- 
missioner,  concurs  in  all  results;  Irvine,  Commis- 
sioner, concurs  except  as  to  the  effect  of  the  limiting 
condition  of  the  Rensselaer  franchise  as  to  which  he 
dissents ;  Barhite,  Commissioner,  concurs  except  as  to 
the  effect  of  that  condition,  as  to  which  he  was  ezxmsed 
from  voting. 
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In  the  Matter  of  the  Complaint,  under  Sections  71  and 
72,  Public  Service  Commissions  Law,  of  the  Mayor 
AND  Common  Codncil  of  the  City  of  Little  Fau^ 
against  Utica  Q-as  and  Electric  Company  ;  Alleging 
tiiat  a  Service  Charge  is  Unreasonable  for  Gas 

Case  No.  7908 

In  the  Matter  of  the  Complaint,  under  Sections  71  and 
72,  Public  Service  Commissions  Law,  of  the  Trustees 

OF    THE    ViLLAQE    OF    MoHAWK,    HeRKIMEB    CoCNTY, 

against  Utica  Qas  and  Electbig  Company;  as  to 
Pricea  Charged  the  Public  for  Qas,  and  as  to  a 
Service  Charge  for  Qas 

Case  No.  7961 

In  the  Matter  of  the  Complaint,  under  Sections  71  and 
72,  Public  Service  Commissions  Law,  of  the  Trustees 
OF  THE  Vnj.AGE  OP  luoN,  agaiust  Utica  Gas  and 
Electric  Company  ;  Alleging  that  a  Service  Charge 
for  Gas  la  Unreasonable 

Case  No.  7978 

(Public  Service  Conmiission,  Secoad  District,  February,  16,  1921) 

Om  compuiiM  —  aenicm  charge 

Tbe  imposition  of  a  service  charge  is  not  improper,  unfair, 
unreasonable  or  illegal  if  computed  upon  a  fair  and  reason- 
able basts.     (Pp.  268,  269.) 

Nelson  B.  Gilbert,  mayor,  and  Harry  A.  DeCoster, 
city  attorney,  for  the  city  of  Little  Falls. 

Donald  L.  Brush,  attorney;  Owen  Virgil,  president; 
and  Emerson  Edick,  trustee,  for  the  village  of  Mohawk. 

Neile  P.  Towner,  and  Bronner  &  Ward  {by  M.  G- 
Bronner),  for  the  respondent. 
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A.  D.  Bichardson,  for  the  village  of  nion. 

A.  B.  Evenden,  in  person. 

Vak  Names,  Commissioner. —  The  Utica  Gas  and 
Electric  Company  manufactures  and  distributes  gas 
for  all  purposes  in  the  city  of  Utica  and  in  cities,  towns 
and  villages  in  its  vicinity.  It  divides  its  territory 
into  two  districts,  the  Utica  district  and  the  Herkimer 
district  These  proceedings  come  before  the  Commis- 
sion upon  complaints  filed  by  the  mayor  and  common 
council  of  the  city  of  Little  Falls,  by  the  trustees  of 
the  village  of  Mohawk  and  the  trustees  of  the  village 
of  Ilion  against  a  so-called  service  charge  included  in 
the  following  tariff  for  gas  rates  filed  by  the  company 
with  the  Commission  effective  September  1,  1920, 
applicable  to  the  so-called  Herkimer  district  which 
includes  such  city  and  villages : 

Block  Meter  Bate 

First  25,000  cubic  feet  per  month  $1.50  per  1,000 
cubic  feet. 

Next  25,000  cubic  feet  per  month  $1.40  per  1,000 
cubic  feet. 

Next  50,000  cubic  feet  per  month  $1.30  per  1,000 
cubic  feet. 

Next  150,000  cubic  feet  per  month  $1.25  per  1,000 
cubic  feet. 

Next  250,000  cubic  feet  per  month  $1.15  per  1,000 
cubic  feet. 

All  over  500,000  cubic  feet  per  month  $1.10  per  1,000 
cubic  feet. 

Service  charge  fifty  cents  per  month. 

A  discount  from  foregoing  rates,  ten  cents  per  1,000 
cubic  feet  for  payment  within  discount  period,  whidi 
is  ordinarily  ten  days  from  date  of  bill. 

This  schedule  raises  the  rates  ten  cents  per  1,000 
cubic  feet  for  each  step  in  the  block  rate  and  sub- 
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Btitutes  for  the  minimum  charge  of  fifty  cents  a  service 
charge  of  fifty  cents  per  month. 

Complaints  of  the  city  of  Little  Falls  and  the  village 
of  Ilion  were  solely  against  the  service  charge  and 
while  the  complaint  of  the  village  of  Mohawk  included 
also  complaint  against  the  commodity  rate,  this  portion 
of  the  complaint  was  withdrawn  so  that  all  complain- 
ants stood  on  precisely  the  same  ground:  objection  to 
the  imposition  of  the  service  charge  as  unjust  and 
unlawful  in  its  nature  and  unreasonable  as  to  amount. 

With  the  consent  of  all  parties  the  cases  were  heard 
together  and  so  appear  here  as  one  case  before  the 
Commission.  No  complaint  having  been  made  that 
the  increased  income  from  the  increased  conmiodity 
charge  and  the  new  service  charge  combined  would 
give  the  company  a  revenue  which  would  yield  more 
than  a  fair,  reasonable  return,  that  question  is  not  in 
issue  here  and  that  point,  raised  in  the  brief  of  one 
of  the  complainants,  is  not  pertinent.  It  can  be  raised 
in  a  separate  complaint  if  desired.  This  ease  must 
rest  upon  the  denial  of  the  company  that  such  service 
charge  is  nnjust  and  unreasonable  and  the  granting 
or  denial  of  its  motion  for  the  dismissal  of  the  com- 
plaint without  passing  on  the  justness  or  reasonable- 
ness of  its  rates  as  fixed  by  the  schedule  above.  The 
question  is,  therefore,  squarely  before  the  Commis- 
sion as  to  whether  this  company  can  divide  its  charges 
for  the  services  rendered  by  it  into  two  parts : 

1.  A  uniform  charge  called  a  service  charge  for  all 
customers  based  upon  an  equal  division  of  the  amount 
of  return  to  which  the  company  is  entitled  from  cer- 
tain items  of  operation,  which  items  are  common  to 
all  customers  alike,  irrespective  of  the  amount  of  gas 
used,  and 

2.  A  charge  baaed  npon  the  quantity  of  gas  used 
by  each  customer, 

the  two  chaises  together  constituting  the  entire  rate 
to  be  paid. 
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Swond  District 


If  sncb  division  is  lawful  tbere  follows  the  ques- 
tion: Ig  the  amoont  of  the  so-called  service  chai^ 
reasonable  and  are  the  items  npon  which  it  is  based 
inch  items  as  should  fairly  and  justly  go  to  make  up 
BDcb  chai|;ef 

The  Pbinciplb  op  thb  Sebvicb  Chjuhib 
The  employment  of  the  service  charge  has  resulted 
from  the  realization  that  there  should  be  recognized 
in  the  fixing  of  gas  or  electric  ratce  the  fact  that  there 
are  certain  items  of  expense  involved  in  the  produc- 
tion and  distribution  of  these  articles  which  are  not 
in  proportion  to  the  number  of  onits  supplied  to  the 
individual  customer.  Gas  companies  generally  are 
adopting  this  two-part  rate  and  since  January  1,  1920, 
service  charges,  in  many  places  superseding  the  so> 
called  minimum  chaige,  have  been  installed  as  follows : 


OOBFOBATION 


ARwDT  BaotlMrB  Baflraad  Caamtnj. 
Bath  Eleotnc  Bod  Om  LiahtjBc  Conpi 
ChuetumiKU  Ou  Likht  COrponlioa. 
CefaoM  Pmr  sad  I^t  CofponiiaB. 

FuHoD  CooB^  Ou  ud  EboMa  CoMp 

FnlMi  Toal  ud  Li^  Cinpwir 

Oh  U^l  Cs^MUir  cf  WsTtrir 

OrurSk  QssMa  and  Gu  Caa^muy. 
HaUuMD  Uafat,  HHt  ud  Poww  C 

K^trio  du  ud  ElKtHi  Compai 

MouBtals  Oh  Cooput.  Id 

NuMO  and  Suffolk  U^tiD« 

t^tehOBo*  Gu  CoiBBUiy , . , 
F»p<ea  Ou  and  ElHtria 

Public  BaVl«a  Cammikm  of  Lod'c  IiIumL 
RoctuaUr  Oat  and  El«uie  Corporatkn. . 
Roma  Qaa.  Elwtrin  Licht  and  Powar  Com- 

SaaCUff  ud  Glao  Con  Oai  Comouy! ', 
ntisa  OM  an!  ElssUia  Conmaiv 


7i7S-« 

'sm 

rwdinitOM. 

Id  attmt. 

7S08 

a/iB/ao 

MSI 

6/2S/M 

7848 

I/II/II 

1/  «/21 
10/31/30 

73aS-73BS 
7«8 

7908-7M1 

"v  i'/xt 

The  date  in  last  colonm  is  the  date  of  Commission's 
order  which  anthorized  the  charge. 
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In  a  number  of  these  cases  the  rates  were  contested 
and  the  rate,  including  the  amount  of  the  service 
charge,  finally  fixed  by  order  of  the  Commission.  In 
the  remainder,  the  consumers  did  not  object  to  the 
rates  fixed  by  the  company  and  they  became  effective 
at  the  expiration  of  the  period  of  notice  required 
by  law. 

If  it  is  assumed  that  the  only  jnst  and  reasonable 
rate  is  a  uniform  price  for  each  and  every  cubic  foot 
of  gas  supplied  a  customer  regardless  of  every  other 
consideration,  then  there  is  no  justification  for  a 
service  charge.  But  this  is  not  the  conclusion  of  those 
who  have  studied  and  investigated  the  subject  moat 
thoroughly.  It  is  but  just  that  each  customer  should 
only  pay  for  what  he  receives  and  the  imposition  of 
a  service  chaise  on  all  alike  to  cover  those  items 
which  apply  to  all  alike  seems  best  calculated  to  attain 
that  end.  The  reasonableness  and  the  fairnriss  of  the 
service  charge  has  been  very  carefully  considered  by 
this  Commission  in  the  recent  case  of  Rochester 
Qas  S  Electric  Corporation  (Case  746S),  decided 
October  14,  1920  (24  St.  Dept.  Rep.  175),  and  the  very 
learned  opinion  of  Commissioner  Irvine  in  that  case 
sets  forth  fully  and  exhaustively  the  position  of  the 
majority  of  the  Commission  on  the  principle  involved. 
It  is  impossible  to  condense  that  opinion  and  it  should 
be  considered  as  applying  fully  to  this  case.  Students 
of  public  utility  questions  generally,  law  making 
bodies  and  public  service  commisaione  have  approved 
the  principle  of  the  service  charge.  Matter  of 
Rochester  Gas  d  Electric  Corporation,  P.  S.  C.  2d 
Dist.,  decided  October  14,  1920,  Case  No.  7468,  24  St. 
Dept.  Rep.  175 ;  Matter  of  Sea  Cliff  d  Qlen  Gove  Qas 
Company,  P.  S.  C.  2d  Dist.,  decided  October  13,  1920, 
Case  No.  7588,  24  St.  Dept.  Rep.  Ill ;  Town  of  Hemp- 
stead V.  Nassau  tB  Suffolk  Lighting  Company,  P.  S.  C. 
2d  Dist.,  decided  Jan.  6,  1921,  Case  No.  7376,  25  St. 
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Dept   Eep.  ;  Town  of  Canton  v.  St.  Lawrence 

Transmission  Company,  24  St.  Dept.  Eep.  214;  Mat- 
ter of  Kingston  Gas  it  Electric  Company,  P.  S.  C. 
2d  Dist.,  decided  Jan.  11,  1921,  Case  No.  7848,  25  St. 
Dept.  Rep.  106 ;  Village  of  LeRoy  v.  Pavilion  Gas  Com- 
pany, P.  U.  E.  1916  D,  132,  8  St.  Dept.  Eep.  226;  Ffl- 
lage  of  Frankfort  v.  Utica  Oas  A  Electric  Company, 
P.  V.  R.  1917  E,  900, 13  St.  Dept.  Rep.  212 ;  Matter  of 
Lockpori  Light,  Heat  A  Povjer  Company,  P.  U.  E. 

1918  C,  676;  ViUage  of  Sag  Harbor  v.  Long  Island  Gas 
Company,  P.  U.  E.  1919  E,  163,  20  St.  Dept.  Eep.  121; 
ViUage  of  Bath  v.  Bath  Electric  d  Gas  Light  Company, 
P.  S.  C.  2d  Dist.,  decided  Dec.  2,  1919,  Case  No.  6531, 
22  St.  Dept.  Rep.  217 ;  New  York  S  Queens  Electrio 
Light  <t  Power  Company,  P.  S.  C.  1st  Dist.,  P.  U.  R. 

1917  D,  773, 11  St.  Dept.  Rep.365  ;Hor(/or(i  y.  Hartford 
City  Gas  Light  Company,  (Conn.)  P.  U.  R.  1920,  P.  840; 
Matter  of  Ocean  City  Gas  Company,  (N.  J.)  P.  TJ.  R. 

1919  B,  874;  Kennedy  v.  DeKalh  Sycamore  Electric 
Company,  (HI.)  P.  U.  E.  1917  E,  288;  Matter  of  Ash- 
tabula  Oas  Company,  (Ohio)  P.  U.  E.  1917  D,  801; 
City  of  Beloii  y.  Beloii  W.  G.  (0  E.  Company,  (Wise.) 
Wise.  E.  E.  Rep.  195-197;  Charlestiorth  v.  Omro  Elec- 
tric Light  Company,  (Wise.)  P.  U.  E.  1915  B,  1 ;  Mat- 
ter of  City  Light  4t  Traction  Co.,  (Wise.)  P.  U.  B. 

1918  F,  950;  Utah  Gas  d  Coke  Company,  (Utah)  P.  XJ. 
R.  1919  D,  645 ;  Selcrsville  T.  Highland  Go.i  Company, 
(Penn.)  P.  V.  E.  1920  A,  321 ;  Kinch  y.  Concord  Light 
<f  Power  Company,  (N.  H.)  P.  D.  R.  1919  B,  884;  Sen 
Aeon  V.  Ohio  Valley  Water  Co.,  (Penn.)  P.  V.  E. 
1917  C,  421;  Pekin  y.  Pekin  Waterworks  Co.,  (lU.) 
P.  tr.  E.  1917  C,  838;  Son  Francisco  v.  Spring  Valley 
Water  Co.,  (Cal.)  P.  U.  R.  1919  A,  427;  Report  on 
Service  Charge  made  by  the  Department  of  Public 
Utilities  of  the  Commonwealth  of  MaBsachnsetts  to 
the  Senate  and  Honse  of  Eepresentatives  of  the  State 
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of  Ma8Baehusett8>  January  5,  1921.     There  seems  to 
be  no  decieion  to  the  contrary. 

The  question  still  remains  as  to  what  items  should 
be  considered  as  a  basis  on  which  the  service  charge  is 
computed.  Followinji  the  tabic  set  forth  in  the 
Rochester  Case,  supra,  there  was  introduced  into 
these  cases  by  the  company  an  exhibit  showing  these 
items  of  cost  as  applied  to  the  three  municipalities 
concerned  as  follows: 

CiTT  or  IiTTLK  F.iijU  —  Data  won  Servick  Charok 

Meter  inrtallation  woA $4,877  22 

Set  And  rnnove  inBt«rs 7,379  50 

Repair  meters   7,659  98 

Work  on  consniners'  premises 10,175  73 

District    superintendent    and    expense  —  proportion..  10,292  00 

Commercial  expense 44,668  M 

Office  rent    1,866  70 

Telephone   90%  2,845  95 

Stationery  and  printing 90%  4,836  77 

Qeneral  office  supplies  and  expenne 75%  6,415  15 

General  administration  and  expense 6,961  59 

Uncollectible  bills   1,160  03 

Insurance  compensation  proport'on 25%  825  00 

Accident  and  damage  proportion 25"'  653  60 

Legal  expense  proportion 'Wr  683  00 

Storeroom  expense  proportion 25%  2,860  00 

10  months    ■ $114,150  01 

Add    2  months  22,830  00 

$136,980  01 

Repairs  sertices     10  months $5.:'!!!)  fi6 

Add      2  monlhs    ....  1.07:i  93 

12  months    6,443  59 

Repairs     mains     10  months   $8,194  97 

Add       2  tnontbs 1,638  99 

12  months    ....        $9,833  96    30%  2,950  18 

$146,373  78 
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Depreciatian    in    metan $297,005  69  4%  $U,880  20 

Hettirn  in  nurters 297,006  69  9%  26,730  45 

Depreciation  Mrrio« 336,764  00  4%  14,670  56 

Retnrn  serrioeB 336,764  00  9%  33,008  76 

$232,663  75 

1175,590  66  tim«  6.08  eqnslB   (L.  F.  proportioa  to 

meters)    »10,640  79 

57,073  09  times  6.43  eqnab  (L.  F.  proportion  to 

serriMB)  3,669  80 

$232,663  76  ¥14,310  r>9 

$14,310.59  divided  by  $1,984  eqnals  $7.21  per  cnatomer  per  year, 

ViLLAGi  01  MoBAWK  —  Data  roft  Sbbvics  Charce 

Meter  installation  work $4,877  22 

Set  and  removo  meters 7,379  50 

Rvpair  meters 7,659  88 

Work   on    oonsomera'    premiaee 10,175  73 

District  sapunntendent  and  expense — proportion....  10,292  00 

Commercial  expense 44,668  99 

Office  rent 1,865  70 

Tel<.phon6   90%  2,845  96 

Stationery  and  printing 90%  4,836  77 

General  ofDee  supplies  and  expense 75%  6,415  15 

General  administration  and  expense 20%  6,951  59 

Uncollectible  billa 1,160  03 

Total  fm- ten  months $100,128  51 

Add  two  months 21,825  70 

Total    $130,954  a 

Rq>air8  to  serrieee,  tea  months $6,360  66 

Add  two  months 1,073  93 

$6,443  59 

Depreciation  services  $366,764  at  4% 14,670  56 

Retnrn  on  inTestment  services  $366,764  at  9% 33,008  76 

$54,122  91 
Total  both * $185,077  12 
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¥130,964.21  by  1.9137c  (Uohawk  proportion  based  on 

metere)    f2,604  98 

964,122.91  by  2.019%    (Mohawk  proportion  service 

expense)   1,092  80 

$3^97  78 
$3,697.78  divided  by  627  meters  equals  .$5.73  per  customer  per  year. 

ViixAQE  OF  luoH  —  Data  for  Sbbvick  Chahqb 

Meter  instaUation  woA $4^77  22 

Set  end  remove  meten 7,379  SO 

Repair  meters 7,659  88 

Work  on  consumeR'  premises 10,175  73 

District  superintendent  and  expense  —  proportion....  10,292  00 

CoqinieTcial  expense 44,668  99 

Office  rent 1,865  70 

Telephone  90%  2,845  98 

Stationery  and  printing 90%  4,836  77 

General  office  supplies  and  expense 75%  6,415  15 

General  administration  and  expense 20%  6,951  59 

UncoUeetible  bills 1,160  03 

Total  for  ten  months $109,128  51 

Add  two  months 21,825  70 

Total    $130,954  21 

Bepaire  to  services,  ten  months $5,369  66 

Add  two  months 1,073  93 

$6,443  69 

Depreciation  services  $366,764  at  4% 14,670  56 

Beturn  on  investment  services  $366,764  at  9% 33,008  76 

$54,122  91 

Total  both $185,077  12 

$130,964.21   by   7.41%    (Ilion   proportion   based   on 

meters)    $9,7(B  71 

$64,122.91  by  7.U%  (Ilion  proportion  taniee  expense)         3,848  14 

$13,551  85 

$13,551.86  divided  by  2,430  meters  equals  $5.67  per  customer  per 
year. 
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In  order  to  avoid  any  question  of  the  violation  of 
section  66  of  the  Transportation  Corporations  Law 
prohibiting  direct  or  indirect  charges  for  the  rental 
of  gas  meters,  the  item  of  return  oa  investment  in 
meters,  and  depreciation  of  meters  in  the  Little  Falls 
estimate  amounting  to  $38,610.65  is  deducted,  leaving 
$194,053.10  aB  the  amount  of  return  for  which  the 
trtica  Qas  and  Electric  Company  is  entitled  for  the 
items  listed.  Allocating  the  proportion  that  should 
be  paid  by  the  city  of  Little  Falls,  a  return  of 
$11,970.78  ia  indicated  which,  divided  by  the  number 
of  meters,  1,984,  in  the  city  of  Little  Falls,  gives  $6.04 
as  the  service  charge  for  each  customer,  or  approxi- 
mately fifty  cents  a  month.  These  items  are  not 
included  in  the  Ilion  or  Mohawk  estimate,  nor  are  the 
items  of  insurance,  compensation,  accidents  and  dam- 
ages, legal  expenses,  storeroom  expenses  and  repairs 
to  mains. 

In  the  Little  Palls  exhibit  the  company  has  allocated 
a  certain  proportion  of  these  expenses  to  the  service 
charge.  No  amount  is  taken  in  any  of  tlie  aboye  com- 
pilations for  taxes,  though  undeniably  some  propor- 
tion of  the  taxes,  as  well  as  some  proportion  for  the 
other  items  mentioned,  should  go  into  the  service 
charge  if  it  were  possible  to  make  any  reasonable 
apportionment  thereof. 

If  the  principle  of  the  service  charge  is  correct,  it 
would  seem  from  the  above  tables  that  a  fifty-cent 
service  is  a  reasonable  one  in  this  case,  but  as  has  been 
already  said,  the  amount  is  not  in  question  here,  as 
the  complainants  object  not  to  the  fifty  cents  but  to 
the  method  by  which  the  company  obtains  it.  The 
reasonableness  of  the  amount  of  the  service  charge 
must  await  a  subsequent  determination,  and  the  Com- 
mission here  decides  only  that  the  imposition  of  the 
service  charge  is  not  improper,  unfair,  unreasonable 
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or  illegal,  and  that  the  items  set  forth  in  the  Rochester 
Case,  supra,  and  as  applied  in  the  tables  set  forth 
above,  with  the  exceptions  noted,  are  a  fair  and 
reasonable  basis  from  which  to  compote  a .  service 
charge  in  the  city  of  Little  Falls  and  in  th(>  villages  of 
Mohawk  and  Ilion. 

Accordingly,  orders  should  b«  entered  dismissing 
the  complaints. 

Hill,  Chairman,  and  Irvine  and  Kellogg,  Commis- 
sioners, concur;  Barhite,  Commissioner,  not  present 


In  the  Matter  of  the  Complaint  of  BEsroENTS  of  thb 
Hamlet  of  Southwest  Oswego,  Oswego  County, 
against  Peoples  Gas  ahd  Electbic  Company  of 
Oswego,  Asking  that  its  Electric  Lines  be  Extended 
about  One  Mile  to  Said  Hamlet 

Case  No.  7914 
(Pnblic  Service  Commission,  Second  District,  February  17,  1921) 

Electric  lightlns  companlM  —  eoctaiiBion  of  facUltiea  ordered. 

Where  a  company  holds  a  franchise  permitting  it  to  extend 
its  lines  in  a  certain  territory,  the  needs  of  the  residents  of  snch 
territory  shonld  be  supplied  if  practicable.     (P.  274.) 

Pred  G.  Post,  for  the  petitioners. 

Geoige  N.  Burt  and  Harry  C.  Mizen,  for  the  gas 
and  electric  company. 

R.  F.  Burnett,  manager  of  the  gas  and  electric 
company. 

Van  Namee,  Commissioner. —  Fifteen  residents  of 
the    hapilet    of    Southwest    Oswego    petitioned    the 
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Commission  to  order  the  Peoples  Gas  and  Electric 
Company  of  Oswego  to  extend  its  electric  lines  to  anch 
hamlet.  The  company  has  extensions  within  one  mile 
of  Southwest  Oswego  and  poBsesses  a  franchise  which 
allows  it  to  make  the  extension,  requested,  hut  pleads 
that  the  income  which  can  reasonably  be  expected 
from  such  extension  if  made  will  not  allow  a  reason- 
able return  on  the  investment  necessary  for  sucdi  con- 
struction and  the  expense  of  its  upkeep  and  operating 
expenses. 

A  hearing  was  had  before  Commissioner  Van 
Namee  at  Oswego  on  the  21s1;  day  of  January,  1921. 
The  company  submitted  figures  showing  that  the  cost 
of  the  proposed  extension  would  be  $5,539.28.  An 
analysis  of  the  figures  by  the  engineers  of  the  Com- 
mission brings  the  reasonable  cost  of  material  and 
labor  to  $4,140.12  to  which  10  per  cent  is  added  for 
engineering,  superintendence,  and  interest  during 
construction,  and  to  that  total  10  per  cent  more  is 
added  for  contingencies,  making  a  total  of  $5,009.54. 
This  total  cost  is  lower  than  that  introduced  by  the 
company  but  is  reached  by  reducing  the  cost  of  copper 
wire  and  labor  from  the  figures  given  by  the  company, 
and  is  considered  liberal  in  view  of  the  falling  market 
in  supplies  and  materials.  It  is  quite  possible  that 
the  company  would  be  able  to  construct  this  line  for 
a  much  less  figure.  However,  following  the  method 
used  by  the  company,  and  changing  some  of  the  fig- 
ures, the  following  result  is  arrived  at ; 
Taking  this  total  of $5,009  54 

Allowing  8  per  cent  return  for  investment.  $460  76 

2  per  cent  for  amortization  account 100  19 

Taxes  at  2.70  per  cent  on  an  amount  of 

$2,500 67  50 
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Making  Axed  charges  on  the  extension 
only  {no  allowance  for  fixed  charges  on 
generating  plant,  distribution  lines,  etc) 
of  $628  45 

Add   to   this   the  company's   estimate  of  . 
operating  expenses    at   $15.14  per  cus- 
tomer —  24  customers 336  36 

Estimated  necessary  gross  annual  revenue 
to  avoid  loss  and  provide  8  per  cent 
return  and  2  per  cent  amortization $964  81 

Estimated  probable  revenue  at  $26.40  per 
customer  for  24  customers 633  60 

Estimated  net  loss  for  the  year $331  21 


On  the  above  figures,  the  extension  would  pay  its 
upkeep,  operating  expenses  and  amortization,  and 
return  $129.55  on  the  capital  invested.  This  is  2.6  per 
cent.  In  the  above  estimate  the  figures  are  chai]ged 
from  those  given  in  the  eompwiy's  estimate  for  the 
following  reasons : 

The  company  in  its  exhibit  of  estimated  operating 
expenses  allows  4  per  cent  amortization  charge 
amounting  to  $211.57.  This  percentage  is  much  higher 
than  that  on  which  the  company  fixes  its  amortization 
in  its  present  plant.  Its  practice  in  the  past  has  been 
to  charge  to  general  amortization  15  per  cent  of  the 
gross  revenue,  electric,  less  actual  repairs  charged  to 
operating  expenses  for  the  year.  We  may  not  con- 
sider this  to  be  a  proper  method,  bat  taking  the  com- 
pany's figures  of  $633  revenue,  a  15  per  cent  amortiza- 
tion charge  would  be  $94.95,  without  deducting  any- 
thing for  actual  repairs.  This  is  much  less  than 
$211.57,  the  figure  deducted  by  the  company.  Cer- 
tainly it  is  not  right  for  the  company  to  charge  a  much 
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greater  amortization  on  this  Btnall  e:ctension  than  it 
is  charging  for  amortization  on  eonstmction  on  the 
balance  of  its  plant.  We  are,  therefore,  allowing 
2  per  cent,  or  $100.19.  The  company  did  not  explain 
how  it  arrived  at  the  figure  of  $15.14  as  the  estimated 
operating  expense  for  service  for  each  castomer,  nor 
can  this  resnlt  be  obtained  from  any  figures  given  in 
its  annual  report  as  the  operating  costs  are  not  divided 
between  conmiercial  consumers  and  power  consumers. 
We  have,  however,  taken  the  company's  figures  as 
representing  a  reasonable  estimate. 

The  company  in  its  estimate  of  cost  has  included 
a  charge  of  three  dollars  per  year  per  customer 
because  of  distance  from  the  plant.  This  seems  rather 
nnfair  to  these  applicants,  as  the  company  does  not 
classify  its  existing  customers  per  zone  and  make 
charges  dependent  on  the  particular  zone  in  which  they 
fall.     Therefore,  this  item  is  disallowed. 

An  exhibit  was  provided  by  the  petitioner  signed 
by  twenty-three  residents  agreeing  to  install  fixtures 
and  use  the  current.  The  company's  survey  showed 
twenty-fonr  available  customers.  Some  names  are 
counted  in  one  list  which  are  not  counted  in  the  other. 
It  is  probable  others  may  be  added.  The  actual  instal- 
lation may  be  expected  to  increase  the  number  of 
customers  and  the  monthly  average  consumer's  bill 
of  two  dollars  and  thirty-seven  cents  as  estimated  by 
the  company  seems  low.  Any  increase  in  number  of 
customers  or  in  current  consumed  will  enable  the  com- 
pany to  obtain  a  larger  return  on  the  capital  invested. 
Even  according  to  these  figures  the  company  will 
obtain  a  return  on  the  capital  invested  of  2.6  per  cent. 

Subdivision  1  of  section  65  of  the  Public  Service 
CommissionB  Law  provides  that  "  every  gas  corpora- 
tion, everj'  electrical  corporation,  and  every  munici- 
pality shall  furnish  and  provide  such  service,  instm- 
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mentalities  and  facilities  as  shall  be  safe  and  adequate 
and  in  all  respects  just  and  reasonable  "  and  under 
subdivision  2  of  section  66  this  Conunission  is  given 
**  power  to  order  such  reasonable  improvements  as 
will  best  promote  the  public  interest,  •  •  •  and 
have  power  to  order  reasonable  improvements  and 
extensions  to  the  works,  wires,  poles,  lines,  conduits, 
ducts  and  other  reasonable  devices,  apparatus  and 
property  of  gas  corporations,  electrical  corporations 
and  municipalities." 

The  question  for  the  Commission  to  determine  is 
whether  the  extension  requested  is  a  reasonable  one 
and  the  decision  of  the  Commission  cannot  be  vacated 
as  mireasonable  unless  it  is  "  contrary  to  some  pro- 
vision of  the  federal  or  state  constitution  or  laws,  or 
if  it  is  beyond  the  power  granted  to  the  Commission, 
or  if  it  is  based  on  some  mistake  of  law,  or  if  there 
is  no  evidence  to  support  it,  or  if,  having  regard  to 
the  interests  of  both  the  pnblic  and  the  carrier,  it  is 
so  arbitrary  as  to  be  beyond  the  exercise  of  a  reason- 
able discretion  and  judgment."  State  v.  Great  North- 
em  B.  B.,  153  N.  "W.  Bepr.  247 ;  People  ex  rel.  New 
York,  Queens  Gas  Company  v.  McGall,  219  N.  Y.  84. 
This  case  was  afifirmed  in  245  U.  S.  345,  and  timong 
other  reasons  for  sustaining  the  lower  courts, 
the  United  States  Supreme  Court  said:  "  Corpora- 
tions which  devote  their  property  to  a  public  use 
may  not  pick  and  choose,  serving  only  the  portions  of 
their  territory  covered  by  their  franchises  which  it  is 
presently  profitable  for  them  to  serve  and  restricting 
the  development  of  the  remaining  portions  by  leaving 
their  inh^itants  in  discomfort  without  tho  service 
which  they  alone  can  render.  To  corre<'t  this  disposi- 
tion to  serve  where  it  is  profitable  and  to  neglect  where 
it  is  not,  is  one  of  the  important  purposes  for  which 
18 
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these  administrative  commissions,  with  large  powers, 
were  called  into  an  existence." 

This  company  is  in  a  prosperous  condition  and 
there  is  no  claim  that  suffering  a  small  loss  on  the 
proposed  extension  would  render  its  business  as  a 
whole  unprofitable.  While  this  company  holds  its 
franchise  it  is  fair  to  presume  no  other  company  could 
procure  one  to  operate  in  this  territory.  The  appli- 
cants can  get  no  electricity  unless  they  are  supplied 
by  this  company.  It  is  the  duty  of  the  company  to 
supply  their  needs  if  practicable.  The  cost  of  the 
eitension  is  not  the  only  matter  for  consideration. 
Oregon  R.  R.  £  N.  Co.  v.  FairchUd,  224  U.  S.  510-529. 
It  is  reasonable,  under  all  the  circumstances,  to  order 
this  company  to  construct  this  extension  and  give  to 
these  applicants  and  others  the  benefit  of  its  service, 
but  for  the  protection  of  the  company,  and  before  it 
makes  the  capital  expenditure  required,  the  applicants 
who  have  signified  their  intention  of  taking  the  service 
if  this  order  is  granted,  as  shown  by  the  exhibit  in 
the  case,  or  at  least  an  equal  number  of  consimiers, 
should  indicate  to  the  company  that  they  have  wired 
their  property  and  should  sign  and  deposit,  with  the 
company  the  regular  application  for  service  blank 
used  by  the  company  and  comply  with  the  company's 
rules  and  regulations  relating  to  deposits,  etc.,  prior 
to  extending  service.  Within  a  month  after  this 
provision  has  been  complied  with  the  company  should 
begin  construction,  but  in  any  event,  on  account  of  the 
season  of  the  year,  construction  need  not  begin  before 
May  1,  1921. 

Hilt,  Chairman,  and  Irvine  and  KeUogg,  CommiA- 
sioners,  concur;  Barhite,  Commissioner,  not  present. 
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In  the  Matter  of  the  Jubibdiction  op  the  Boakd  of 

EzAUIKEBS   OF   THE    ClTY    ScHOOL    DISTRICT   OF   NeW 

York  and  the  Supervision  and  Control  of  Teachers' 
Examinations 

Caae  No.  656 

(Eduoation  Department,  Febnuu?  9,  1921) 

Ottr  MhoOI  district  of  How  York  — board  of  ezamlnon  —  Ropn- 
intendent  —  powers  and  dntlet. 

The  superintendent  of  schoob,  as  the  chief  executive  officer 
of  the  educational  syetem  of  the  eitjr  school  district  of  Nev 
York,  has  no  jnrisdietion  over  the  examinations  of  applicants 
for  teaching:  positions  requiring  licenses,  and  may  not  withhold 
licenses  from  p«rsons  who  have  been  found  upon  ezaminatioa 
to  be  qualified  to  receive  anch  licenses  and  have  been  placed  br 
the  board  of  examiners  upon  elisible  lists. 

The  superintendent  of  schools  in  the  exercise  of  his  adminitt- 

trative  functions  should  determine  the  dates  of  examinations. 

The  board  of  edneation,  npon  raeommendation  of  the  board 

of  saperintendenta,  should  prescribe  the  general  subjects  of 


The  determination  of  the  passing  mark  upon  examinations 
enters  directly  into  the  determination  of  the  fitness  of  appli- 
eantfl  for  licenses  and  shonld  be  made  by  the  board  of  exami- 
ners, subject  to  review  as  provided  by  law. 

GiLBBBT,  Acting  Commissioner. — Various  questions 
have  been  submitted  from  time  to  time  to  the  Commis- 
sioner of  Education  for  his  cousideratioa  and  determi- 
nation, pertaining  to  the  powers  and  duties  of the  board 
of  examiners  of  the  city  school  district  of  New  York  and 
the  jurisdiction  of  the  board  of  education  and  the  city 
superintendent  of  schools  of  such  district  over  such 
examiners.  The  extent  of  the  supervision  of  the  board 
of  examiners  by  the  board  of  education  was  presented 
to  the  Commissioner  of  Education  in  the  appeal 
brought  by  the  city  superintendent  of  schools  from 
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certain  by-laws  adopted  by  the  board  of  education,  a 
decision  in  wliich  appeal  was  rendered  by  the  Commis- 
sioner on  January  5,  1920.  Such  appeal  brought  up 
for  determination  the  power  of  the  board  of  education 
to  limit  or  qualify  the  powers  and  duties  of  the  city 
superintendent  of  schools  conferred  upon  him  by 
article  33-a  of  the  Education  Law,  as  added  by  chap- 
ter 786  of  the  Laws  of  1917,  known  as  the  City  School 
Law.  The  superintendent  of  schools  contended  upon 
that  appeal  that  subdivision  2  of  section  6  of  the 
by-laws  of  the  board  of  education  contravened  the  stat- 
ute in  that  it  failed  to  include  the  members  of  the 
board  of  examiners  as  subject  to  the  supervision  and 
direction  of  the  superintendent.  It  was  also  contended 
that  section  11  of  the  by-laws  of  the  board  was  defec- 
tive in  that  it  failed  to  subordinate  the  board  of  exam- 
iners to  the  superintendent  of  schools.  At  the  time 
this  appeal  was  brought,  questions  had  been  sub- 
mitted to  the  Commissioner  of  Education  involving  the 
supervisory  control  of  both  the  board  of  education  and 
the  superintendent  of  schools  over  the  board  of  exam- 
iners and  the  conduct  of  examinations  by  such  board. 
The  Commissioner,  therefore,  stated  that  the  validity 
of  the  by-laws  referred  to  would  be  left  for  future 
consideration. 

The  board  of  examiners  also  made  formal  protest 
against  subdivision  2  of  section  11  of  the  by-laws  of 
the  board  of  education  and  asked  that  a  determina- 
tion be  made  as  to  the  validity  of  such  by-law.  Subdivi- 
sion 2  of  section  11  of  such  by-laws  provided  that  "  It 
shall  be  the  duty  of  the  board  of  examiners  to  hold 
examinations  in  such  subjects  and  on  such  dates  as 
may  be  designated  by  the  board  of  education,  to  exam- 
ine all  applicants  who  are  required  to  be  licensed  or 
to  have  their  names  placed  on  eligible  lists  for  appoint- 
ment in  the  schools  of  the  city  and  to  prepare  all  neces- 
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sary  eligible  lists.  It  shall  perform  such  other  duties 
relating  to  ezaminations  as  the  board  of  education  may 
require." 

It  appears,  therefore,  that  the  superintendent  of 
schools  complains  of  this  by-law  because  it  deprives 
him  of  the  power  to  determine  as  to  when  examina- 
tions of  teachers  shall  be  conducted  by  the  board  of 
examiners.  The  board  of  examiners  complain  that 
such  by-law  deprives  them  of  the  power  which  is  con- 
ferred upon  them  by  statute  to  conduct  teachers' 
examinations. 

Apart  from  the  specific  question  as  to  the  validity 
of  this  by-law,  inquiries  have  been  made  from  time  to 
time  of  the  Commissioner  of  Education  as  to  the  extent 
of  the  control  of  the  board  of  education  over  the  board 
of  examiners  and  its  examinations  through  by-laws  to 
be  adopted  by  such  board,  and  further  as  to  the  con- 
trol which  the  superintendent  of  schools  as  the  chiol' 
executive  officer  of  the  school  system  of  tlie  city 
school  district  may  exercise  over  such  board  and 
examiaations. 

In  order  that  there  might  be  a  proper  presentation 
by  all  interested  parties  of  the  various  questions  under 
consideration,  and  to  enable  the  Commissioner  of 
Education  to  come  to  a  clear  understanding  of  the 
groands  upon  which  the  contentions  of  the  parties 
were  based,  it  was  deemed  advisable  to  hold  a  hearing 
to  give  all  parties  concerned  an  opportunity  to  appear 
and  present  argument  in  support  of  their  respective 
positions.  Such  hearing  was  held  at  the  department 
of  education  in  the  city  of  New  York  on  September  23, 
1920.  The  board  of  examiners,  the  superintendent  of 
schoola,  tibe  corporation  counsel  representing  thn 
board  of  education,  and  counsel  representing  various 
teacher  organizations  appeared  at  such  licaring  antl 
made  oral  argument.  Briefs  have  also  been  presented 
in  behalf  of  the  several  parties. 
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It  was  agreed  that  the  discussion  at  the  hearing 
should  be  confined  to  the  following  questions : 

1.  Has  the  superintendent  of  schools,  as  the  chief 
executive  officer  of  the  educational  system  of  the  city 
school  district  of  New  York,  any  jurisdiction  or  super- 
visory control  over  the  board  of  examinerst 

2.  May  the  board  of  education  by  its  by-laws  deter- 
mine the  subjects  of  examination  and  the  dates  on 
wiiich  such  examinations  are  to  be  held,  as  prescribed 
in  section  11,  subdivision  2,  of  the  by-laws  of  the 
board f 

3.  May  the  board  of  education  on  the  recommenda- 
tion of  the  board  of  superintendents  determine  the 
passing  mark  and  the  subjects  generally  of  examina- 
tions for  the  purpose  of  ascertaining  the  professional 
and  academic  qualifications  of  teachers,  within  the  pro- 
visions of  subdivision  5  of  section  872  of  the  City 
Sfihool  Lawt 

The  determination  of  these  questions  will  depend 
largely  upon  the  provisions  of  the  City  School  Law 
relating  to  the  board  of  examiners,  the  supervisory 
and  administrative  powers  of  the  city  superintendent 
of  schools  and  the  regulatory  powers  of  the  board  of 
education.  In  construing  and  applying  the  provisions 
of  the  City  School  Law,  its  scope  and  purpose  must 
first  be  taken  into  consideration.  The  school  system 
of  a  city  school  district  is  under  the  regulatory  control 
of  a  board  of  education,  which  board  is  to  determine 
the  broad  general  policies  under  which  the  schools  of 
the  city  are  to  be  managed.  It  becomes  responsible 
for  the  financial  support  of  the  system,  creates  teach- 
ing and  other  positions  and  fixes  the  salaries  of  all 
members  of  the  teaching  and  supervising  staffs.  It 
may  by  its  by-laws  supplement  the  provisions  of  the 
statute  relating  to  school  administration.  It  may  not 
by  its  by-laws  defeat  the  purpose  of  a  statutory  pro- 
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vision,  nor  may  the  provisions  of  such  by-laws  conflict 
with  the  statute.  In  the  exercise  of  its  regulatory  con- 
trol the  board  operates  through  its  officers,  agents  and 
employees.  The  snperintendeut  of  schools  is  made  by 
statute  tiie  chief  executive  oflScer  of  the  entire  city 
school  system  and  it  is  the  purpose  of  the  law  that  he 
be  responsible  to  the  board  of  education  for  the  results 
obtained  in  every  phase  of  school  administration.  If 
the  board  of  education  declares  an  educational  policy 
within  the  powers  conferred  by  statute,  it  becomes  the 
dnty  of  the  superintendent  of  schools  to  carry  into 
effect  such  policy.  As  stated  in  Matter  of  the  Appeal 
of  the  Superintendent  of  Schools  from  the  Action  of 
the  Board  of  Education  of  the  City  School  District  of 
New  York  in  Adopting  Certain  By-Laws:  "The  pur- 
pose and  intent  of  the  statute  in  constituting  the  super- 
intendent of  schools  the  chief  executive  officer  of  the 
school  system  and  giving  him  supervisory  and 
directory  power  as  to  all  teachers  and  officers  of  the 
system  are  clear  and  explicit.  As  such  chief  executive 
officer  he  must  administer,  supervise  and  direct  all  of 
the  affairs  of  the  city  school  system,  being  held  respon- 
sibleto  the  board  for  the  results  obtained,  and  being 
controlled  by  the  acts  of  the  board  in  its  determina- 
tion of  general  policies  and  in  its  prescription  of  the 
methods  and  procedure  for  carrying  snch  policies  into 
effect." 

The  board  of  examiners  of  the  city  school  district 
of  New  York  is  a  part  of  the  school  system  of  such 
district  Its  members  are  appointed  by  the  board  of 
education.  The  clerks  and  other  employees  of  the 
board  are  also  appointed  by  the  board  of  education. 
'  Unless  there  is  something  to  the  contrary  contained  in 
the  statute,  the  board  of  examiners  in  the  performance 
of  its  duties  is  subject  to  the  same  supervision  and 
control  as  other  officers,  bureaus  and  boards  within  the 
department  of  educati  m  of  the  city  school  district. 


ibyGoogIc 


280  State  Dbpabtmeitt  Bbpobts 

[ToL  25]  Bldacation  Department 

The  board  of  education  is  expressly  authorized  to 
adopt  such  by-laws  "  aa  may  be  necesBary  to  make 
effectual  the  provisions  of  this  chapter,"  and  it  may 
also  adopt  by-laws  "  for  the  general  manBgement, 
operation,  control,  maintenance  and  discipline  of  the 
schools  and  of  all  other  educational  activities."  This 
broad  power  to  adopt  by-laws  would  be  sufficient, 
except  for  some  contrary  provision  of  the  statute,  to 
authorize  the  board  to  control  generally  the  conduct  of 
examinations  by  the  board  of  examiners,  leaving  the 
professional  details  of  such  examinations  to  the  direc- 
tion of  the  superintendent  of  schools  as  the  chief 
executive  officer  of  the  board  of  education. 

It  is  provided  in  section  871  of  the  City  School  Law 
that  in  a  city  having  a  population  of  1,000,000  or  more 
there  shall  be  a  board  of  examiners  to  consist  of  seven 
members.  It  is  further  provided  in  this  section  that 
"  It  shall  be  the  duty  of  the  board  to  hold  examina- 
tions whenever  necessary,  to  examine  all  applicants 
who  are  required  to  be  licensed  or  to  have  their  names 
placed  upon  eligible  lists  for  appointment,  in  the 
schools  in  such  city,  except  examiners,  and  to  prepare 
all  necessary  eligible  lists.  Eligible  lists  shall  not  be 
merged  and  one  eligible  list  shall  he  exhausted  before 
nominations  are  made  from  a  list  of  subsequent  date. 
No  eligible  lists,  except  a  principal's  eligible  list,  shall 
remain  in  force  for  a  longer  period  than  three  years. 
The  board  of  examiners  may  employ  temporary  assist- 
ants at  a  compensation  fixed  by  the  board  of  education. 
It  shall  perform  such  other  duties  as  the  board  of 
education  may  require." 

It  was  the  obvious  purpose  of  this  section  to  confer 
upon  the  board  of  examiners  the  power  and  dnty  of 
examining  applicants  for  teachers'  licenses.  Su<^ 
power  may  not  be  exercised  nor  may  sneh  duty  be  per- 
formed without  giving  to  the  board  of  examiners  entire 
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control  OTer  the  examination  of  applicants,  which  in- 
clades  the  preparation  of  questions,  the  rating  of 
answers  and  sach  other  inrestigation  as  may  be  neces- 
sary to  ascertain  the  fitness  of  applicants  for  licenses. 
As  to  these  matters  the  power  of  the  board  of  exam- 
iners may  be  exercised  exclusive  of  control  by  the  board 
of  education  and  the  superintendent  of  schools. 
There  may  not  be,  by  regulation  of  the  board  of  educa- 
tion or  by  the  exercise  of  the  supervisory  power  con- 
ferred upon  the  superintendent,  any  interference  with 
the  determination  of  the  fitness  of  applicants  who  are 
required  to  be  licensed  as  teachers.  This  determina- 
tion must  under  tiie  statute  be  made  by  the  board  of 
examiners  through  examinations  conducted  by  such 
board. 

The  persons  to  be  examined  are  those  who  are 
required  to  be  licensed  or  to  have  their  names  placed 
upon  eligible  lists  for  appointment  to  teaching  posi- 
tions. The  section  above  referred  to  makes  it  the  duty 
of  the  board  of  examiners  to  prepare  all  necessary 
eligible  lists.  The  duty  to  prepare  the  eligible  lists  as 
80  conferred  upon  the  board  of  examiners  is  as  posi- 
tive as  the  power  and  duty  to  examine  the  applicants 
for  licenses  and  neither  the  board  of  education  nor 
the  superintendent  of  schools  may  interfere  with  the 
performance  of  this  duty. 

The  question  has  arisen  as  to  the  power  of  the  super- 
intendent of  schools  to  withhold  licenses  from  persons 
who  have  been  found  upon  examination  to  be  qualified 
to  receive  such  licenses.  Subdivision  6  of  section  870 
of  the  City  School  Law  provides  that  the  superintend- 
ent of  schools  shall  have  the  power  and  it  shall  be  his 
duty  "  to  issue  such  licenses  to  teachers,  principals, 
directors  and  ot^er  members  of  the  teaching  uid 
supervising  staff  as  may  be  required  under  the  regula- 
tions of  the  board  of  edncation  in  cities  in  which  snch 
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board  requires  its  teachers  to  hold  qaaliScatious  in 
addition  to  or  in  advance  of  the  minimum  qualifica- 
tions required  under  this  chapter.  In  a  city  having  a 
board  of  examiners  Buch  licenses  shall  be  issued  on 
the  recommendation  of  such  board." 

This  provision  recognizes  the  power  of  the  board  of 
education  to  prescribe  in  its  by-laws  the  qualifications 
to  be  possessed  by  persons  to  whom  teachers'  licenses 
are  to  be  issued  in  addition  to  those  required  generally 
for  all  teachers  in  the  State.  Such  qualifications 
having  been  prescribed,  it  is  made  the  duty  of  the 
board  of  examiners  of  the  city  of  New  York,  under 
section  871,  to  determine  whether  applicants  for 
licenses  po^esa  such  qualifications.  Such  fact  having 
been  determined  and  eligible  lists  having  been  pre- 
pared by  the  board  of  examiners  containing  names  of 
the  persons  thus  found  to  be  qualified,  licenses  are  to 
be  issued  by  the  superintendent  of  schools.  The  recom- 
mendation of  the  board  of  examiners  referred  to  in 
the  last  sentence  of  subdivision  6  of  section  870,  above 
quoted,  must  be  construed  as  meaning  the  determina- 
tion of  the  fitness  of  applicants  for  teachers'  licenses 
and  the  placement  of  their  names  upon  the  appro- 
priate eligible  lists.  Full  force  and  effect  may  not  be 
given  to  the  purpose  of  the  statute  in  providing  for 
examination  of  applicants  and  the  preparation  of 
eligible  lists  by  the  board  of  examiners  otherwise  than 
by  construing  the  statute  as  requiring  the  superintend- 
ent of  schools  to  issue  licenses  to  the  persons  whose 
names  have  been  placed  upon  such  eligible  lists.  That 
this  was  the  intent  of  the  statute  is  further  evidenced 
by  the  provision  contained  in  section  872,  subdivision 
5,  of  the  Education  Law,  to  the  effect  that  all  appoint- 
ments to  teaching  positions  except  as  otherwise  pro- 
vided are  to  he  made  "  from  the  first  three  persona 
on  appropriate  eligible  lists  prepared  by  the  board  of 
examiners." 
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The  board  of  examiners  of  the  city  school  district 
of  New  York  is  not  an  independent  body.  It  existt=  as 
a  part  of  the  educational  system  of  such  district.  The 
jorisdiction  of  the  board  of  educntioii  and  of  the 
superintendent  of  schools  extends  over  it  as  over  every 
other  board  or  bureau  of  the  system,  subject  only  to 
the  exclusive  power  and  duty  conferred  by  statute  in 
the  conduct  of  examinations  and  the  preparation  of 
eligible  lists.  The  board  of  education  may  make  such 
regulations  and  by-laws  as  are  necessary'  to  make 
effectual  the  provisions  of  the  law  relative  to  such 
examinations  and  eligible  lists.  This  power  falls 
within  the  provisions  of  subdivision  9  of  section  868  of 
the  City  School  Law.  The  superintendent  of  schools, 
as  the  chief  executive  officer  of  the  board  of  education 
and  of  the  educational  system,  is  required  to  see  to  it 
that  the  examinations  are  condncted  and  the  lists 
prepared  as  required  by  statute.  This  falls  within  the 
powers  and  duties  conferred  upon  him  by  section  870, 
subdivision  1,  of  the  City  School  Law.  The  board  of 
education  may  create  such  positions  as  may  be  neces- 
sary to  enable  the  board  of  examiners  to  perform  the 
duties  imposed  upon  it.  The  employees  of  the  board 
are  to  be  appointed  in  the  same  manner  as  other 
employees  of  the  educational  system  of  the  district 
and  their  compensation  is  to  be  fixed  by  the  board  of 
education.  Snch  employees  are  subject  to  tibe  super- 
visory control  of  the  superintendent  of  schools  in  the 
same  manner  as  other  employees  of  the  system.  It  is 
provided  in  section  871  that ' '  The  board  of  examiners 
may  employ  temporary  assistants  at  a  compensation 
fixed  by  the  board  of  education."  Under  this  pro- 
vision assistants  may  be  employed  by  the  board  and 
provisions  made  for  their  appointment  and  their  com- 
pensation provided  for  by  the  board  of  education. 

Such  section  in  its  provision  for  the  examination  of 
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applicants  for  licenses  and  the  preparation  of  eligible 
lists  does  not  provide,  nor  is  it  necessary  that  it  should 
provide  in  order  to  carry  into  effect  the  purpose  of 
the  statute,  for  an  independent  and  exclusively  con- 
trolled bureau  within  the  educational  system  of  the 
city  school  district  The  control  over  the  board  of 
examiners  exercised  through  by-laws  of  the  board  of 
education  or  within  the  jurisdiction  of  the  superin- 
tendent of  schools,  must  be  such  as  to  leave  the  board 
of  examiners  free  and  independent  in  the  ascertain- 
ment of  the  fitness  of  applicants  for  licenses  and  in 
the  preparation  of  eUgible  lists.  Subject  to  this  lim- 
itation, the  power  and  jurisdiction  of  the  board  of 
education  and  of  the  superintendent  of  schools  over 
the  board  of  examiners  is  the  same  as  that  which 
applies  to  all  other  activities  of  the  educationaJ  system 
of  the  city  school  district. 

We  have  left  for  consideration  the  matter  of  the 
control  over  the  times  when  examinations  are  to  be 
held,  the  subjects  to  be  covered  by  such  examinations 
and  the  determination  of  the  passing  maiks  to  be  used 
in  rating  the  papers  submitted  upon  such  examina- 
tions. In  determining  these  questions  it  is  necessary 
to  construe  the  provisions  of  the  law  relative  to  the 
kinds  and  grades  of  licenses  and  the  academic  and 
professional  qualifications  to  be  possessed  by  appli- 
cants therefor. 

It  should  first  be  noted  that  the  board  of  education 
is  required  to  create  such  teaching  positions  as  may 
be  necessary  for  the  efficient  management  of  the 
schools  and  of  other  educational  activities.  See  Educa- 
tion Law,  §  878,  subd.  2.  Having  created  teaching 
positions,  it  is  provided  in  subdivision  5  of  section 
872  that "  The  board  of  education,  on  the  recommenda- 
tion of  the  superintendent  of  schools,  und  in  a  city 
having  a  board  of  superintendents  on  the  recommenda- 
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tioD  of  such  board,  shall  designate,  subject  to  the  other 
provisions  of  this  chapter,  the  kinds  and  grades  of 
licenses  which  shall  be  required  for  service  as  prin- 
cipal, branch  principal,  director,  snper\'i3or  or  teacher 
of  a  special  branch,  head  of  department,  assistant  or 
any  other  position  of  the  teaching  staff  together  with 
the  academic  and  professional  qnaliScationa  required 
for  each  kind  or  grade  of  license. ' ' 

It  is  further  provided  in  this  subdivision  that  *'  No 
person  required  to  have  a  license  under  the  provisions 
of  this  chapter  in  order  to  be  employed  in  a  position 
who  does  not  have  such  license  shall  have  any  claim 
for  salary." 

It  is  provided  in  section  550  of  the  Education  Law 
that  no  person  shall  be  employed  in  the  public  schools 
of  the  state  who  is  not  in  possession  of  a  teacher's 
certificate  or  license.  In  the  city  school  district  of 
New  York  the  board  of  saperintendonts  is  thus 
required  to  designate  the  kinds  and  grades  of  licenses 
required  of  persons  teaching  in  the  public  schools  of 
the  district.  The  academic  and  professional  qualifica- 
tions required  for  such  licenses  are  also  to  be 
designated  by  the  board  of  superintendents.  Acting 
upon  such  designation,  the  board  of  education  deter- 
mines as  to  the  kinds  of  licenses  which  are  required 
to  be  held  and  as  to  the  qualifications  to  he  possessed 
by  the  applicants  therefor. 

It  is  thus  provided  that  the  board  of  superintendents 
in  the  city  school  district  of  New  York,  consisting  of 
eight  associate  superintendents  and  the  superin- 
tendent of  schools  as  chairman,  shall  pass  upon  and 
determine  in  the  first  instance  the  kinds  of  licenses 
to  be  issued  to  applicants  for  positions  created  by  the 
board  of  education  and  the  academic  and  professional 
qualifications  to  be  required  of  such  applicants.  The 
effectiveness  of  the  school  system  depends  necessarily 
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upon  the  competency  of  its  teachers.  The  anperin- 
tendent  of  schools  is  made  responsible  for  the  efficiency 
of  the  teaching  staif.  His  success  or  failure  as  a 
school  administrator  will  depend  upon  the  control 
which  he  has  over  the  licensing  of  teachers  and  of 
their  continued  competency.  To  enable  him  to  prop- 
erly perform  this  important  function  in  (lie  great  city 
school  system  of  New  York  it  was  provided  that  there 
should  be  associated  with  him  superintendents  fitted 
by  experience  and  training  to  aid  him  in  the  work.  It 
ia  for  this  reason  that  the  law  provides  that  appoint- 
ments to  teaching  positions  for  a  probationary  period 
should  be  made  on  the  recommendation  of  the  board 
of  superintendents  and  that  such  appointments  should 
be  made  permanent  when  recommended  by  such  board. 
The  law  may  not  properly  be  construed  in  such  a 
manner  as  to  dele§:ate  to  any  other  board  the  deter- 
mination of  the  professional  and  academic  qualifica- 
tions which  an  applicant  for  a  teaching  position  in  Uie 
city  school  system  mnat  possess. 

The  power  to  designate  the  academic  and  profes- 
sional qualifications  required  of  an  applicant  for  a 
license  must  include  the  power  to  prescribe  the  testa 
to  be  applied  upon  examinations  of  applicants  for  such 
Ucenaea.  The  contention  of  the  superintendent  of 
sch,ools  and  the  board  of  superintendents  that  the 
power  to  designate  such  professional  and  academic 
qualifications  includes  the  power  to  designate  the  sub- 
jects to  be  covered  by  examinations  of  applicants  for 
Ucenses  seems  reasonable.  The  board  of  superin- 
tendents may,  therefore,  in  designating  such  academic 
and  professional  qualifications,  declare  that  the  exami- 
nations leading  to  the  issuance  of  certain  licenses 
should  be  in  certain  specified  subjects,  for  in  no  other 
way  may  the  board  of  superintendents  effectually  exer- 
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else  the  power  conferred  of  designating  the  academic 
and  professional  qaallfications  of  applicants. 

It  is  also  contended  by  the  superintendent  of  schools 
and  by  the  board  of  saperinteudente  that  the  passing 
mark  upon  examinations  should  be  determined  by  such 
board  in  designating  the  professional  and  academic 
qualifications  of  applicants.  The  determination  of  the 
passing  mark  is,  in  my  opinion,  a  detail  of  the  examina- 
tion. It  enters  directly  into  the  determination  of  the 
fitness  of  the  applicant  for  the  license.  It  has  to  do 
with  the  conduct  of  the  examination.  The  fixing  of 
such  passing  mai^  is  therefore  a  proper  function  of 
the  board  of  examiners  and  should  not  be  controlled 
by  the  board  of  superintendents.  The  exercise  of  this 
power  shoald,  however,  be  subject  to  review  in  the  same 
manner  as  other  determinations  by  the  board  of  exam- 
iners. If  there  is  an  unfair  exercise  of  power  by  the 
board  in  this  respect,  it  will  be  reviewed  and  modified 
or  set  aside  when  properly  brought  to  the  attention 
of  the  Commissioner  of  Education  either  by  the  super- 
intendent of  schools  or  by  the  board  of  superin- 
tendents or  others  interested  in  the  examination. 

The  time  or  date  of  holding  examinations  also  enters 
into  the  question  of  determining  as  to  the  necessity 
of  certain  kinds  and  grades  of  licenses  which  have  been 
designated  by  the  board  of  superintendents.  When 
it  is  determined  as  provided  by  law  that  licenses  of  a 
certain  kind  or  grade  shall  be  issued  and  the  academic 
and  professional  qualifications  of  applicants  for  such 
licenses  have  been  designated,  it  becomes  the  duty 
of  the  board  of  examiners  to  conduct  the  necessary 
examinations.  The  statute  conferring  jurisdiction 
upon  the  board  of  examiners  contains  no  reference  to 
the  time  or  date  of  examinations.  The  time  when  such 
examinations  are  to  be  held  is  an  administrative  detail. 
It  is  the  duty  of  the  superintendent  of  schools  to  see 
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that  teachii^  poBitions  are  ^ed  in  order  that  the 
schools  may  operate.  It  is  for  him  as  the  chief  execa- 
tive  officer  of  the  educ&tioaal  system  to  determine  as 
to  the  necessity  of  holding  examinations  of  applicants 
required  to  be  licensed.  The  dates  of  examinations 
should,  therefore,  be  determined  by  the  superintendent 
of  schools  in  the  exercise  of  his  administiative  fonc- 
tions. 

It  must,  therefore,  be  held  that  subdivision  2  of  sec- 
tion 11  of  the  by-laws  of  the  board  of  education,  in  so 
far  as  it  attempts  to  confer  upon  the  board  of  educa- 
tion the  power  to  determine  the  dates  of  examinations 
and  the  subjects  covered  by  such  examinations,  is  an 
unlawful  interference  with  the  administrative  powers 
of  the  superintendent  of  schools  and  of  the  board  of 
superintendents  and  is,  therefore,  invalid. 

It  does  not  seem  essential  to  modify  subdivision  2 
of  section  6  of  the  by-laws  by  directing  that  exam- 
iners be  inserted  so  as  to  be  within  the  supervisory 
jurisdiction  of  the  superintendent.  This  subdivision 
enumerates  the  same  ofHcers  and  employees  mentioned 
in  section  870,  subdivision  4,  of  the  City  School  Law 
as  being  within  the  supervisory  jurisdiction  of  the 
superintendent  of  schools  The  superintendent  of 
schools  as  the  chief  executive  officer  of  the  edueational 
system  has  jurisdiction  over  the  board  of  examiners 
as  a  part  of  such  system,  subject  to  the  limitations 
hereinbefore  indicated. 

Summarizing  the  conclusions  herein  reached  and 
referring  to  the  questions  submitted  for  determina- 
tion, it  may  be  stated  that: 

1.  The  superintendent  of  schools,  as  the  chief  execu- 
tive officer  of  the  educational  system  of  the  city  school 
district  of  New  Yoi^,  has  no  jurisdiction  over  the 
examinations  of  applicants,  for  teaching  positions 
requiring  licenses,   which   examinations  include  '*he 
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preparation  of  questions,  the  rating  of  anawers  and 
Bach  other  investigations  as  may  be  necessary  to  ascer- 
tain the  fitness  of  such  applicants  for  licenses.  The 
superintendent  of  schools  may  not  withhold  licenses 
from  persons  who  have  been  fonnd  upon  examination 
to  be  qualified  to  receive  such  licenses  and  have  been 
placed  by  the  board  of  examiners  upon  eligible  lists. 
Except  as  to  such  examinations  and  the  preparation 
of  eligible  lists,  the  board  of  education  and  the  super- 
intendent of  schools  have  the  eame  jariadiction  and 
control  over  the  board  of  ezaminerfl  and  its  employees 
as  they  possess  and  exercise  over  other  boards  and 
bureaus  within  the  educational  system  of  the  city 
school  district. 

2.  The  board  of  education  may  not  ditermine  the 
subjects  of  examinations  and  the  dates  on  which  such 
examinations  are  to  be  held,  and  subdivision  2  of  sec- 
tion  11  of  the  by-laws  of  tbe  board  of  education  prO' 
viding  to  this  effect  is  invalid.  The  superintendent 
of  schools  in  the  exercise  of  his  administrative  func- 
tions should  determine  the  dates  of  examinations. 

3.  The  board  of  superintendents  may  determine  the 
subjects  generally  of  examinations,  and  the  board  of 
education  should  prescribe  such  subjects  on  the 
recommendation  of  such  board  of  superintendents. 
The  determination  of  the  passing  mark  upon  examina- 
tions enters  directly  into  the  determination  of  the  fit- 
ness of  applicants  for  licenses  and  should  be  made  by 
the  board  of  examiners,  subject  to  review  as  provided 
by  law. 

In  the  presentation  of  the  three  questions  above 
referred  to  we  are  asked  to  give  consideration  to  the 
question  of  the  review  of  determinations  made  by  the 
board  of  examiners.  This  especially  refeis  to  ratings 
of  applicants  upon  written,  oral  or  other  examination 
made  by  the  board  of  examiners.  The  Commissioner 
of  Education  has  stated  on  appeal  from  ratings  and 
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determinations  made  by  the  board  of  ext^niiners  that 
he  would  not  disturb  or  interfere  with  tlic  ratings  of 
the  examiners  except  for  fraud  or  gross  nl.use  of  dis- 
cretion. The  superintendent  of  schools  and  the  Federa- 
tion of  Teachers'  Associations  of  the  city  of  New 
York  through  its  counsel  ask  that  the  Commissioner 
set  aside  this  ruling  and  assume  full  and  complete 
jurisdiction  of  all  appeals  from  ratings  of  the  exami- 
ners, whether  based  on  fraud,  gross  abn-se  of  discre- 
tion or  manifest  error  in  judgment,  howi.'V(.'r  honestly 
made. 

There  seems  to  be  some  basis  for  the  complaint  that 
there  is  not  full  opportunity  of  appeal  in  cases  where 
the  board  of  examiners  may  have  erred  in  the  rating  of 
applicants  for  licenses.  Under  the  present  practice 
the  opportunity  of  appeal  to  the  board  of  examiners 
is  frequently  and  freely  granted.  This  opportunity 
has  not  always  satisfied  complainants.  It  is  possible 
that  under  certain  conditions  there  shoidd  be  freer 
access  to  the  appellate  jurisdiction  of  the  Commis- 
sioner of  Education.  It  would,  howevci',  be  imprac- 
ticable to  permit  generally  appeals  to  be  brought  to 
the  Commissioner  of  Education  from  the  ratings  of 
the  examiners.  The  presumption  in  any  event  should 
be  in  favor  of  the  fairness  of  the  ratings.  It  may 
become  necessary  under  certain  circumstances  to 
modify  the  rulings  previously  made  upon  appeals 
from  the  ratings  of  examiners.  If  it  be  presented  to 
the  Commissioner  by  the  superiutendeni  of  schools 
that  there  is  reasonable  basis  for  a  complaint  as  to 
an  applicant's  rating  upon  examination  for  license, 
the  Commissioner  may  properly  entertain  the  appeal 
and  make  a  determination  on  the  meritii.  It  should 
appear  in  a  case  presented  to  the  Commistsioner  that 
the  facts  upon  which  the  complaint  is  based  were 
formally  submitted  to  the  superintendent  of  schools 
and  that  he  has  given  proper  consideration  thereto. 
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Upon  his  approval  of  the  appeal  to  the  Commissioner 
of  Education,  the  case  may  in  the  disoration  of  the 
Commissioner  be  considered  and  determined  on  its 
merite.  To  carry  into  effect  this  practice  it  would  be 
proper  to  amend  the  rales  of  practice  on  appeal. 

I  am  also  asked  to  determine  the  question  of  the 
a|>pointment  of  members  of  the  board  of  examiners. 
The  number  of  esamiucrs  was  increased  from  four  to 
seven  by  an  amendment  of  section  871  o£  the  Educa- 
tion Law  by  chapter  837  of  the  Laws  of  1920.  A 
determination  of  this  question  involves  a  construction 
of  section  9  of  the  Civil  Service  Law  and  necessitates 
a  determination  as  to  the  ofHcial  functions  of  the  state 
and  municipal  civil  service  commissions.  The  Com- 
missioner of  Education  may  not  decisively  determine 
this  question.  His  opinion  if  expressed  woold  be 
voluntary  and  would  not  affect  the  disposition  of  the 
question.  It  seems  proper,  therefore,  to  leave  this 
matter  for  the  determination  of  the  Attorney-General 
or  other  proper  State  officer. 


In  the  Matter  of  the  Claim  for  Compensation  under 
the  Workmen's  Compensation  Law  Made  by  Francis 
B.  Murray,  Brother,  on  Account  of  the  Death  of 
Anna  V.  Murray,  Deceased,  against  P.  P.  Coixier 
&  Son  Company,  Employer,  and  ^tna  Life  Insub- 
ANCB  Company,  Insurance  Carrier 

Case  No.  1050890 

(State  Indnstrial   CoiumiBsioQ,  DMember  23,  1920.) 

Snddni  ftnd  axtmna  itrein  ud  sniunal  plijrBical  exertiott  affacUni 
pravlotuly  dlMucd  heart  and  remltlng  In  death — award  nuUU. 

This  claim  came  on  for  hearing  before  the  State 
Industrial  Commission  at  its  office  at  New  York  city, 
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New  York,  on  December  16,  1920,  and  December  23, 
1920. 

Bernard  L.  Shienta^,  coansel  to  State  Industrial 
Commission. 

T.  Carlyle  Jones,  for  employer  and  insurance 
carrier. 

Claimant  in  person. 

By  the  Commission. — All  the  evidence  submitted 
before  the  Commission  having  been  heard  and  doly 
considered,  the  Commission  makes  its  conclusions  of 
fact,  award  and  decision  as  follows: 

On  October  20,  1920,  the  day  on  which  Anna  V. 
Murray  received  the  injuries  which  resulted  in  her 
death  on  October  21,  1920,  she  resided  at  No.  439  West 
Twenty-eighth  street,  New  York  city,  N.  Y.,  and  was 
employed  as  a  clerk  by  P.  F.  Collier  &  Son  Company, 
with  an  office  and  principal  place  of  business  at  416 
West  Thirteenth  street,  New  York  city,  N.  Y.;  the  said 
employer  being  engaged  in  the  business  of  printing 
and  publishing  books. 

On  October  20, 1920,  while  the  said  Anna  V.  Murray 
was  engaged  in  the  regular  course  of  her  employment, 
and  while  going  down  from  the  sixth  floor,  at  the  plant 
of  her  employer,  to  the  fifth  floor  for  her  lunch,  and 
when  a  few  steps  from  the  top  of  the  fifth  floor,  she 
tripped  on  a  broken  piece  of  step-guard,  whereupon 
she  was  thrown  forward,  and  she  immediately  there- 
upon grasped  at  the  banister  of  the  stair-case,  and, 
clutching  same,  she  thereby  prevented  herself  from 
toppling  to  the  bottom  of  the  stairs.  Deceased  became 
white  in  the  face,  but  proceeded  to  have  her  lunch,  and 
returned  to  her  work  in  the  afternoon.  She  walked 
home  in  the  evening,  and  performed  her  usual  domestic 
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duties  in  and  about  her  house.  On  the  following  morn- 
ing her  brother  found  her  dead  in  bed. 

Deceased  had,  for  a  long  period  of  time,  suffered 
from  heart  trouble,  and  had  been  a  patient  at  the 
Cardiac  Clinic,  Bellevue  Hospital,  up  to  the  time  of 
her  death.  Upon  examinations  at  the  clinic  at  that 
time,  it  was  found  out  and  determined  that  deceased 
had  a  mitral  regurgitation  and  auricula  fibrillation, 
with  an  enlarged  heart;  also  evidence  of  decompensa- 
tion and  congestion  of  both  apacies  of  both  lungs.  An 
X-ray  of  deceased's  heart  on  October  15, 1920,  showed 
that  she  suffered  from  a  marked  concentric  enlarfre- 
ment  of  the  heart  as  regards  size;  that  it  was  globular 
in  shape;  that  functionally  it  showed  marked  irregu- 
larity of  the  contractions  of  the  heart,  and  there  was 
an  increase  of  pulmonic  markings  of  both  lungs,  all  of 
which  findings  showed  that  deceased  was  suifering 
with  mitral  valvular  disease,  with  an  enlarged  heart. 

The  sudden  and  extreme  strain  and  unusual  physical 
exertion,  which  deceased  was  subjected  to,  when,  on 
the  20th  day  of  October,  1920,  she  tripped  on  the  stairs 
at  the  premises  of  her  employer,  and  was  pitched  for- 
ward and  when  she  instinctively  grasped  the  banister 
to  prevent  herself  from  falling,  so  affected  her  pre- 
viously diseased  heart  as  to  dislodge  a  particle  from 
one  of  the  diseased  valves,  which  thereafterwards 
entered  the  circulation  forming  an  embolus,  which 
thereafterwards  entered  the  brain,  causing  immediate 
death;  her  death  being  the  direct  result  of  the  injury 
which  she  sustained  on  the  20th  day  of  October,  1920. 

The  injuries  which  resulted  in  the  death  of  Anna  V. 
Murray  were  accidental  injuries,  and  arose  out  of  and 
during  the  course  of  her  employment. 

The  average  weekly  wage  of  Anna  V.  Murray  was 
the  sum  of  fifteen  dollars. 

It  does  not  appear  whether  written  notice  of  injury 
and  written  notice  of  death  were  g^ven  to  the  employer 
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withiB  the  time  prescribed  by  section  18  of  the  Work- 
men's Compensation  Law,  bnt  neither  the  employer 
nor  the  insurance  carrier  was  prejudiced  by  the  fail- 
ure to  give  written  notice  of  injury'  and  written  notice 
of  death,  because  the  employer  had  actual  knowledge 
of  the  injury  to,  and  the  death  of,  Anna  V.  Murray  at 
the  time  they  occurred. 

Anna  V.  Murray  left  her  surviving  Francis  B. 
Murray,  brother,  aged  nine  years,  the  claimant  herein. 

Award  of  compensation  is  hereby  made  against  P. 
F.  Collier  &  Son  Company,  employer;  and  iFtna  Life 
Insurance  Company,  insurance  carrier,  to  Francis  B. 
Murray,  brother,  aged  nine  years,  at  the  rate  of  two 
dollars  and  twenty-five  cents  weekly  until  he  Khali  haVi> 
arrived  at  the  age  of  eighteen  years.  This  award  is 
made  payable  to  an  older  brother,  Michael  J.  Murray, 
of  439  West  Twenty-eighth  street.  New  York  city, 
N.  T. 

Further  award  is  hereby  made  in  the  sum  of  $100 
to  Michael  J.  Murray,  on  account  of  the  funeral 
expenses  of  Anna  V.  Murray,  deceased. 

The  failure  to  give  written  notice  of  injury  and 
written  notice  of  death  to  the  employer  within  the  time 
prescribed  by  section  18  of  the  Workmen's  Compen- 
sation Law  is  hereby  excused  on  the  ground  that  the 
employer  had  actual  knowledge  of  the  injury  to,  and 
the  death  of,  Anna  V.  Murray  at  the  time  tiiey 
occurred. 
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Message  of  the  Governok,  in  Relation  to  Develop- 
ment OF  Watek  Power  Within  the  State 

(TraiiBiiutt«d  to  the  Legislature  March  11,  1921) 

To  the  Legislature: 

There  is  pressing  need  for  the  development  of  the 
potential  water  powers  of  the  State  and  althongh  the 
adoption  of  a  settled  policy  is  essential  to  such  devel- 
opment, we  have  been  discussing  the  subject  for  many 
years  without  making  appreciable  progress.  Econ- 
omic conditions  are  more  and  more  emphasizing  the 
need  of  some  practical  solution  of  the  problem. 

The  greatest  possibilities  of  development  are  in  the 
Niagara  and  the  St.  Lawrence;  but  the  situation  as  to 
each  is  complicated  by  the  necessity  of  international 
agreements  which  the  Federal  government  alone  can- 
make.  Twenty  thousand  cubic  feet  per  second,  all 
that  the  existing  treaty  permits,  is  now  being  diverted 
on  the  American  side  of  the  Niagara  above  the  falls. 
There  are  various  projects  for  further  development, 
either  by  diverting  more  water  above  the  falls;  by 
increasing  the  head,  as  can  be  done  by  returning  the 
diverted  water  to  the  river  below  the  gorge ;  by  divert- 
ing the  water  from  the  gorge ;  or  by  damming  the  river 
below  the  whirlpool  rapids.  There  are  a  number  of 
companies  claiming  rights  to  develop  power  from  the 
Niagara  under  special  charters  which  they  have  been 
unable  to  exercise.  The  company,  which  is  now  divert- 
ing all  that  the  treaty  permits,  is  the  result  of  a  con- 
solidation authorized  by  the  State  in  1918,  at  the 
reqnest  of  the  War  Department,  to  secure  more  effi- 
cient development  of  power  from  the  permitted 
diversion. 

The  estimates  of  possible  fatare  development,  both 
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of  the  St.  Lawrence  and  the  Niagara,  vary  according 
to  different  plana,  but  the  amonnt  in  any  case  is  too 
great  not  to  be  ntilized. 

The  subject  is  further  complicated  by  the  Federal 
Water  Power  Act  under  which  the  Federal  govern- 
ment claims  jurisdiction  over  water  power  develop- 
ment on  streams  over  which  Congress  had  jurisdiction 
under  its  authority  to  regulate  commerce.  That 
authority  applies  equally  to  interior  and  to  boundary 
streams.  The  moat  serious  objection  to  the  Federal 
act,  from  the  standpoint  of  the  State,  is  the  provision 
under  which  the  Federal  government  may  take  over 
and  operate  any  project  on  or  after  the  expiration  of 
the  fifty  years'  license  provided  for  in  the  act.  It 
could  thus  take  over  a  project  even  of  the  State  itself. 

Congress  has  jurisdiction  over  navigable  streams, 
to  regulate  and  improve  navigation,  and  as  an  incident 
to  the  exercise  of  that  power,  it  undoubtedly  may 
■  authorize  the  development  of  water  power  and  the 
licensing  thereof.  Of  course,  the  Federal  government 
alone  can  make  treaties  with  respect  to  boundary 
streams  and  it  has  jurisdiction  of  them  for  the  pur- 
poses of  defense,  but  the  State  has  title  to  the  bed  of 
navigable  streams  in  trust  for  all  the  people  and  there 
is  no  distinction  in  that  respect  between  boundary  and 
interior  streams.  Subject  only  to  the  Federal  powers 
above  enumerated,  the  State  has  jurisdiction  to  con- 
trol the  development  of  water  power  in  State  waters. 
In  my  view  the  Federal  Water  Power  Act  is  an 
infringement  upon  the  sovereign  power  of  the  State 
which  it  appears  to  me  to  be  the  duty  of  the  Attorney- 
General  to  resist,  and  I  am  advised  that  steps  will  be 
taken  as  promptly  as  possible  to  secure  a  final  adju- 
dication of  the  question  by  the  United  States  Supreme 
Court. 

It  is  unnecessary,  however,  for  the  State  to  delay 
the  adoption  of  a  policy  pending  such  decision,  for 
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however  the  conflict  of  authority  between  the  State 
and  the  Federal  govenunent  may  be  resolved,  it  will 
still  be  necessary  for  the  State  to  adopt  a  policy  which 
as  far  as  I  can  see  will  not  be  affected  by  snch  ded- 
Bion.  Indeed,  the  Federal  act  makes  it  more  impor- 
tant than  ever  that  a  definite  policy  be  adopted; 
because  an  applicant  for  a  permit  or  license  under  the 
Federal  act  must  present  evidence  of  compliance  with 
the  laws  of  the  State,  and  the  act  reserves  to  the  State 
fuU  regulatory  powers,  including  the  control  of  rates, 
the  right  to  charge  rentals  for  the  use  of  its  rights 
and  to  expropriate  excessive  profits. 

I  am  advised  that  at  least  1,000,000  continuous  addi- 
tional horsepower  can  be  developed  from  interior 
■  streams  of  the  State,  provided  the  maximum  develop- 
ment and  use  be  secured.  In  some  cases  the  State 
owns  the  bed  of  the  streams  involved.  In  other  oases, 
title  is  in  riparian  owners.  Some  of  those  streams  are 
under  the  jurisdiction  of  Congress  for  the  regulation 
and  improvement  of  navigation,  others  are  not. 

The  international  and  other  complications  affecting 
boundary  streams  may  delay  important  developments 
in  the  Niagara  and  St.  Lawrence.  We  should  strive 
to  eliminate  those  complications,  hut  meanwhile  the 
State  should  not  suffer  1,000,000  potential  horsepower 
on  interior  streams  to  go  to  waste.  A  1,000,000  horse- 
power means  10,000,000  tons  of  coal,  to  say  nothing  of 
the  other  direct  and  indirect  benefits  from  the  use  of 
hydro-electric  power. 

The  great  question  of  policy  first  to  be  settled  is 
whether  the  State  should  itself  undertake  to  develop 
the  available  power,  or  should  encourage  private  en- 
terprise to  do  it.  If  the  public  interest  can  adequately 
be  safeguarded,  there  is  no  doubt  hut  that  private 
development  will  he  more  efficient  and,  therefore,  best 
for  the  consumer  in  the  long  run. 
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The  Federal  Water  Power  Act  appears  to  be  care- 
fully drawn  to  prevent  the  exploitation  of  the  public 
resourceB  for  private  gain.  I  believe  that  a  State  act 
drawn  along  somewhat  similar  lines  can  be  made 
eCBcacioHS  to  secure  to  all  of  the  people  of  the  State 
the  benefits  to  be  derived  from  the  development  of 
the  State's  natural  resources.  Any  plan  or  any  policy, 
which  does  not  assure  the  maximum  development  of 
the  potential  hydro-elet^trie  energy  of  the  State  for  the 
benefit  of  all  the  people  of  the  State,  should  be 
rejected. 

Licensees  should  be  subject  to  the  jurisdiction  of  the 
Public  Service  Commission  to  regulate  capital  issues, 
rates  and  service.  All  diversion  and  use  of  State 
waters  without  a  license  under  the  act  should  be  pro-, 
hibited,  except  such  as  are  now  actually  and  lawfully 
made. 

It  will  not  be  necessary  to  close  the  door  upon  State 
development  in  case  capital  should  be  unwiUing  to 
enter  a  field  in  which  the  public  interests  are  safe- 
guarded as  I  have  indicated. 

The  general  benefit  from  water  power  development 
may  be  secured  in  two  ways,  viz. : 

1.  By  taxation. 

2.  By  cheapening  the  cost  of  power. 

Under  any  proper  system  of  safeguards,  the  ulti- 
mate consumer  will  bear  whatever  taxes  are  imposed 
and  it  does  not  appear  .to  me  to  be  wise  policy  for  the 
State  to  seek  to  make  the  proposed  development 
revenue  producing  beyond  reasonable  recompense  for 
the  use  of  State  lands  or  property  and  reasonable 
charges  for  the  costs  of  administration.  Prom  the 
standpoint  of  revenue  alone,  the  State  is  likely  to  gain 
most  from  a  policy  which  will  stimulate  its  industrial 
development.  Of  course  I  am  speaking  of  develop- 
ment of  power  for  distribution  to  the  public,  not  of 
private  development  for  private  use. 
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I,  therefore,  recommend  the  passage  of  a  licensing 
act  along  the  general  lines  of  the  Federal  act,  with 
careful  provisions  to  safeguard  the  public  interests 
as  hereinbefore  indicated. 

In  order  to  assure  maximum  development,  the  act 
should  confer  discretion  on  the  Water  Power  Com- 
mission 80  that  licenses  may  only  be  granted  for  pro- 
jects which  provide  for  the  maximum  development  of 
a  given  stream,  water-shed  or  territory. 

Undoubtedly  maximum  use  and  economy  of  hydro- 
electric power  will  result  only  from  some  common 
method  of  transmission  by  which  the  widest  distribu- 
tion may  be  secured,  and  thus  the  variable  factors 
both  of  use  and  development  ameliorated  as  much  as 
possible.  Steam  and  hydro-eleotric  power  must  sup- 
plement each  other  and  it  is  undoubtedly  true  that 
tremendous  economies  would  result  if  all  power  could 
be  converted  into  electrical  energy  and  by  a  common 
transmission  system  made  to  serve  all  users  within  a 
given  zone.  If  the  potential  ener^-  of  coal  and  water 
could  be  utilizer!  in  common  by  tlie  most  economical 
generation  of  each  and  a  common  distribution  of  both, 
true  conservation  of  energy  would  result. 

That  is  not  an  idle  dream.  Of  course,  such  a  proj- 
ect would  assume  interstate  proportions  and  would 
doubtless  require  concurrent  action  by  the  States  in  a 
given  zone  and  the  Federal  government.  Such  a  proj- 
ect involving  the  North  Atlantic  seaboard  States,  is 
now  being  scientiiioally  studied  under  an  authoriza- 
tion by  Congress. 

I  have  indicated  an  ultimate  and  I  believe  a  practi- 
cal goal.  We  can  only  hope  to  reach  it  by  degrees. 
Meanwhile,  as  far  as  the  State  of  New  York  is  con- 
cerned, it  appears  to  me  that  its  first  step  should  be  to 
make  possible  the  development  of  its  own  water 
powers  by  the  adoption  of  a  policy  wliich  will  make  it 
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practicable  for  private  initiative  to  undertake  the  task 
under  safeguards  which  will  protect  the  public 
interest. 

The  Condemnation  Law  In  relation  to  this  subject 
should  be  clarified  and  made  more  effective,  and  as  it 
is  so  germain  to  the  subject  I  suggest  that  suitable 
provisions  governing  the  exercise  of  the  power  of 
eminent  domain  by  licensees  of  the  State  be  incorpo- 
rated in  the  act. 

State  lands  within  the  Forest  Preserve  will  be 
required  for  approximately  100,000  horsepower  of  the 
possible  development,  but  not  more  than  is  now  per- 
mitted by  section  7  of  article  7  of  the  State  Constitu- 
tion for  reservoirs,  for  water  supply  and  to  regulate 
the  flow  of  streams.  Those  purposes  do  not  include 
power  development,  and  I  recommend  that  an  amend- 
ment of  section  7  of  article  7  of  the  State  Constitution 
be  submitted  so  as  to  include  power  development 
among  said  uses,  but  retaining  the  present  limitation 
of  three  per  centum  of  Forest  Preserve  lands  as  the 
maximiun  to  be  used  for  all  purposes. 

A  concurrent  resolution  was  adopted  by  the  Legis- 
lature last  year  but  it  appears  to  me  to  be  fatally 
defective  in  at  least  one  essential  particular.  The 
present  provision  provides  for  the  apportionment  of 
the  expense  of  an  improvement  on  the  public  or  pri- 
vate property  and  municipalities  benefited,  to  the 
extent  of  the  benefits  received.  That  provision  is  not 
applicable  to  a  power  development  and  yet  the  reso- 
lution adopted  is  so  drawn  as  to  make  it  apply.  I 
recommend  the  careful  consideration  of  this  subject 
and  the  submission  of  a  workable  amendment. 

(Signed)    Naihak  L.  Miuab 
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In  the  Matter  of  the  Complaint  of  Consumers  of  Gas 
IK  THE  Incokforated  ViULAGB  OF  Hempstead,  Nassau 
County,  agamst  Nassau  and  Suffolk  Lightiko 
CoMPAHT  as  to  Prices  Charged  for  Gr&s  in  Said 
VUIage 

Case  No.  7376 

In  the  Matter  of  the  Complaint  of  the  Thustbbs  of  trb 
Village    of    Frbbpobt,    Nassau    County,    against 

'  Nassau  and  Suffolk  Lighting  Company  as  to 
Prices  Charged  for  Qas  in  Said  Village,  and  as  to 
Service  Connections  for  Gas  Service 

Case  No.  7385 

In  the  Matter  of  the  Complaint  of  the  Teustebs  of  the 
Viu^oB  OF  Bocevillb  Center,  Nassau  Connty, 
under  Sections  71  and  72,  Public  Service  Commis- 
sions Law,  against  Nassau  and  Suffolk  Lighting 
Company  as  to  Prices  Charged  the  Public  for  Gas 
in  Said  Village 

Case  No.  7402 

In  the  Matter  of  the  Complaint  under  Sections  71  and 
72,  Public  Service  Conunissions  Law,  of  the  Town 
Board  of  the  Town  of  Hempstead,  Nassau  County, 
against  Nassau  and  Suffolk  Lighting  Company  as 
to  Prices  Charged  the  Public  for  Gas,  and  as  to 
Regulations  Respecting  Service  Connections  for 
Gas  Service  in  Said  Town  Outside  of  Incorporated 
Villages;  also  as  to  Unreasonable  Discrimination 
and  Preference 

Case  No.  7489 
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In  the  Matter  of  the  Complaint  under  Sections  71  and 
72,  Public  Service  Commissions  Law,  of  Consumers 
OF  Qab  in  the  Hamlet  of  Baldwin,  in  the  Town  of 
Hempstead,  Nefsbu  County,  against  Nassau  and 
Suffolk  Lighting  Company  as  to  Prices  Charged 
for  Gas  in  Said  Hamlet,  and  as  to  the  Purity  and 
Pressure  of  Gas  Furnished 

Case  No.  7504 

In  the  Matter  of  the  Complaint  under  Sections  71  and 
72,  Public  Service  Commissions  Law,  of  the  Trus- 
tees of  tue  Village  of  Hempstead,  Nassau  County, 
against  Nassau  and  Suffolk  Lighting  Company  as 
to  Prices  Charged  for  Gas  in  Said  Village 

Case  No.  7505 

(Public  Service  Commission,  Second  District,  Jsnnarj  6,  1921) 
Ou  companies  —  rstea  —  service  chus*  —  cost  of  operation. 

In  the  Rbs«nce  of  special  snd  anthentio  evidence  that  the  eost 
of  operation  is  lai^er  than  conditions  warrant,  a  comparison 
of  the  costs  of  like  companies  operating  in  the  same  general 
locality  demonstrates  that  the  cost  of  operation  of  the  company 
onder  discussion  is  not  unduly  high.     (Pp.  306,  306.) 

Company  permitted  to  file  tariff  providing  for  a  service 
charge  of  seventy  centa  and  a  rate  of  two  dollars  per  1,000 
cubic  feet,  with  a  discount  of  ten  cents  per  1,000  cubic  ttet  for 
prompt  payment.     (P.  310.) 

Kellogg  and  Van  Namee,  Commissioners,  dissent  with 
opinions. 

H.  Willard  Griffiths,  for  consumers  of  gas  in  the 
village  of  Hempstead,  and  for  village  of  Hempstead. 

Clinton  M,  Flint,  for  trustees  of  village  of  Freeport. 

George  M.  Bode,  for  consumers  of  gas  in  the  village 
of  Baldwin. 

Francis  J.  Hoolcy,  for  village  of  Rockville  Center. 
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Henry  L.  Maxson,  for  town  of  Hempstead. 

John  J.  McManoB,  counsel  for  complainants  in  all 
the  cases. 

Neile  F.  Towner,  counsel  for  the  defendant  company 
in  all  the  cases. 

Baehite,  Commissioner. —  The  complaints  in  the 
ahove  cases  were  filed  by  the  citizens  and  representa- 
tives of  different  communities  supplied  by  the  Nassau 
and  Suffolk  Lighlin;;;  Company  with  manufactured 
gas.  In  several  portions  of  the  territory  in  which  the 
company  operates  the  price  of  gas  is  limited  by  fran- 
chise restrictions.  The.  company  filed  a  schedule 
effective  February  20,  1920,  in  which  a  rate  of  one 
dollar  and  seventy-five  cents  per  1,000  cubic  feet,  with 
a  minimum  charge  of  one  dollar  per  month,  was  named. 
Later,  and  during  the  pendency  of  the  above  cases, 
another  schedule  was  filed  effective  August  9,  1920,  in 
which  a  maximum  block  rate  of  two  dollars  and 
twenty-five  cents  per  1,000  cubic  feet  for  the  first 
10,000  cubic  feet ;  two  dollars  and  fifteen  cents  per 
1,000  cubic  feet  for. the  next  10,000  cubic  feet;  two  dol- 
lars and  five  cents  per  1,000  cubic  feet  for  the  next 
10,000  cubic  feet;  and  two  dollars  per  1,000  cubic  feet 
for  all  in  excess  of  30,000  cubic  feet,  is  named,  with  a 
service  charge  of  one  dollar  per  month. 

The  cases  have  been  tried  together  and  a  decision  in 
one  is  necessarily  a  decision  in  all,  not  only  with  refer- 
ence to  the  maximum  price  named  in  the  schedule 
effective  February  twentieth,  but  that  in  the  schedule 
effective  August  ninth.  The  filing  of  these  schedules 
has  resulted  in  much  litigation  and  bitter  feeling 
between  the  company  and  the  communities  served  by 
it.  The  courts  have  granted  applications  for  injunc- 
tions restraining  the  company  from  putting  into  effect 
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the  rates  proposed  in  the  schedules  filed  nntil  this 
Commission  has  rendered  its  decision  on  the  merits, 
upon  the  groond  that  the  company  cannot  of  its  own 
motion  violate  its  franchise  agreements.  Rarely  has 
any  proceeding  before  this  Commission  been  so  stren- 
uously contested  as  those  which  are  the  subject  of  this 
memorandum.  Able  and  experienced  connsel  have 
been  employed.  Experts  thoroughly  familiar  with  the 
questions  at  issue  have  spent  much  time  and  testified 
to  the  results  of  their  labors.  Masses  of  inconsistent 
and  contradictory  figures  have  been  spread  upon  the 
record.  Charges  and  denials  are  in  the  testimony. 
Before  and  even  after  the  cases  were  finally  submitted 
to  the  Commission  for  its  decision,  numerous  petitions 
have  been  filed  asking  that  certain  action  be  taken. 
Without  discussing  the  impropriety  of  submitting  to 
this  Commission,  in  litigated  cases  pending  before  it, 
facts,  statements,  or  wishes  of  interested  parties 
without  the  knowledge  of  other  parties  equally  inter- 
ested, it  may  be  said  that  these  petitions  simply  make 
known  the  wishes  of  the  signers.  It  seems  to  have 
been  overlooked,  that  in  its  consideration  of  cases  in 
which  there  is  a  contest,  this  Commission  acts  in  a 
judiraal  capacity.  Its  findings  must  be  based  upon 
the  facts  and  the  law.  The  mere  wishes  of  the  parties 
have  no  weight.  As  well  might  a  conrt  be  petitioned 
in  a  case  pending  before  it  to  render  a  decision  based 
upon  the  desires  of  certain  parties  to  the  action. 

The  intense  earnestness  with  which  these  cases  have 
been  tried,  and  the  large  amount  of  conflicting  evi- 
dence, have  made  the  work  of  the  Commission  of 
unusual  difficulty,  but  the  following  conclusions  are 
clearly  supported  by  the  evidence. 

Taking  the  total  depreciated  value  of  the  tangible 
capital  at  the  figure  named  by  the  expert  called  by  the 
complainants,  namely,  $1,244,281,  with  the  additions 
and  deductions  contained  in  the  siibsequent  table  for 
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the  computation  of  the  rate  "base,  we  have  a  total  of 
$1,604,281,  and  find  that  this  amount  in  connection 
with  the  result  of  our  examination  of  the  operating 
expenses  of  the  company  clearly  shows  that  the  com- 
pany is  entitled  to  higher  rates  than  those  imposed  by 
the  franchise  restrictions. 

An  examination  of  the  annual  reports  for  1919  of 
seven  other  gas  companies  operating  in  the  same  gen- 
eral locality  of  the  State  as  that  occupied  by  the  defend- 
ant company,  shows  that  their  average  production  ex- 
penses per  1,000  cubic  feet  of  gas  amounted  to  eighty- 
one  and  eighty-three  one-hundredths  cents.  The  pro- 
duction expense  of  the  Nassau  and  Suffolk  Company 
for  the  same  period  of  time  was  sixty-five  and  fifty-nine 
one-hundredths  cents.  The  average  transmission  and 
distribution  cost  for  the  same  companies  and  the  same 
period  of  time  was  eleven  and  seventy-nine  one-hun- 
dredths cents;  the  cost  of  the  Nassau  and  Suffolk 
Company  for  the  same  purpose  was  five  and  sixty-five 
one-hundredths  cents.  The  commercial  expense  to  the 
indicated  companies  averaged  nine  and  seventy-one 
one-hundredths  cents,  and  to  the  Nassan  and  Suffolk 
Company  seven  and  four  one-hundredths  cents.  The 
average  total  cost  per  one  thousand  cubic  feet  of  gas 
to  the  companies  used  for  comparison  was  thus  one 
hundred  and  three  and  thirty-three  one-hondredths 
cents  as  compared  with  a  total  cost  to  the  defendant 
company  of  seventy-eight  and  twenty-eight  one-hun- 
dredths cents.  The  above  figures  indicate  that  the 
Nassau  and  Suffolk  Company  is  furnishing  gas  to  its 
customers  at  a  less  coat  to  itself  than  the  average  cost 
to  other  companies  operating  in  the  same  general 
locality  where  the  cost  of  labor  and  materials  may 
fairly  be  said  to  be  the  same  as  the  cost  to  the  com- 
pany under  consideration,  and  that  as  a  natural  conse- 
quence the  cost  of  operation  of  this  company  is  not 
undnly  high.  This  is  a  fair  conclusion  in  the  absence 
20 
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of  special  and  authentic  evidence  that  snch  costs  are 
larg:er  than  conditions  warrant. 

It  will  be  noticed  that  no  allowance  is  made  for 
going  value.  This  is  a  legitimate  item  to  be  added  to 
the  capital  account,  but  in  this  case  the  company  has 
presented  no  evidence  from  which  it  may  be  deter- 
mined whether  the  expense  of  building  up  the  business 
has  not  been  charged  from  year  to  year  in  operating 
expenses  —  the  usual  way;  and  there  are  no  figures 
from  which  that  item  may  be  determined,  and  the 
expert  evidence  offered  is  so  extremely  high  that  it 
cannot  be  allowed  in  the  basic  figures  upon  which  this 
CoQomission  is  to  fix  a  rate. 

The  company  sells  gas  to  three  other  corporations, 
namely  Public  Service  Corporation  of  Long  Island, 
Long  Beach  Qas  Company,  and  the  Massapeqna  Oas, 
Electric  Light  and  Power  Company.  The  price  to  the 
first  named  company  is  fixed  by  a  contract  between 
the  two  companies  based  upon  the  price  of  gas  oU.  It 
must  be  remembered  that  a  large  part  of  the  invest- 
ment of  the  Nast^au  and  Suffolk  Company,  and  a  large 
part  of  its  annual  expense,  is  not  required  or  used  in 
supplying  the  purchasing  company  with  gas.  The 
best  possible  estimate  from  the  evidence  in  the  case  of 
a  fair  price  to  be  charged  to  the  Public  Service  Cor- 
poration is  one  dollar  per  1,000  cubic  feet.  This  price 
could  not  only  pay  the  Nassau  and  Suffolk  Company 
the  expense  incurred  in  furnishing  gas,  but  a  return 
of  8  per  cent  upon  the  invested  capital  used  in  supply- 
ing the  Public  Service  Corporation  with  its  product. 
The  price,  when  the  evidence  upon  that  point  was 
given,  based  upon  a  price  of  thirteen  dollars  and 
ninety-nine  cents  for  oil,  was  between  one  dollar  and 
two  cents  and  one  dollar  and  three  cents  per  1,000 
cubic  feet.  The  difference  between  the  estimated 
proper  rate  and  the  actual  rate  is  so  small,  that  in  view 
of  tile  fluctuating  price  of  oil  and  the  final  result  in 
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this  case,  no  just  criticism  can  be  made  npon  the  price 
of  gas  sold  to  the  Public  Service  Corporation.  The 
Long  Beach  Gas  Company  pays  the  same  price  as  the 
Public  Service  Corporation.  The  Masaapeqna  Com- 
pany nses  but  a  comparatively  small  amount  of  gas 
and  is  charged  a  somewhat  higher  rate  than  tiie  other 
two  companies. 

The  basis  upon  which  the  rate  should  be  fixed  is  as 
follows : 

Shiebler's  estimate  of  "depreciated 
value  "  (presumably  meaning  invest- 
ment cost  less  theoretical  accrued  de- 
preciation) up  to  about  June,  1920 $1,244,281 

Lees  land  value  14,500 

$1,229,781 
Probable  theoretical  depreciation  (Shieb- 
ler  docs  not  give  cost  and  depreciation 
separately,  but  it  is  a  fairly  safe  esti- 
mate that  his  reserve  would  total  about 

$250,000)    250,000 

Shiebler's  probable  cost  of  depreciable 

property  $1,479,781 

Allowance  for  additions  during  1920, 
since  Shiebler's  estimate 10,000 

Probable  cost  of  depreciable  property. . .  $1,489,781 

Shiebler's  land  values  14,500 

Organization  {arbitrary  allowance) 60,000 

Shiebler's  working  capital 100,000 

$1,664,281 
Less  approximate  reserve  for  amortiza- 
tion December  31,  1920 60,000 

Batebsse ^,604,281 
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Estimated  operating  expenseB  for  the  next  twelve 

months,  based  upon  company  expenses  for  1919,  'vi'ith 

such  additions  as  may  be  necessary  by  reason  of 

increased  costs  of  labor  and  materiiils,  are  as  follows: 

Operating  expenses: 

Works  superintendence  and  labor $15,672 

Boiler  fuel  (2,353  tons  @  $8.50) 20,000 

Generator  fuel  (8,151  tons  @  $12.50) ....  101,887 

Water  gas  oil  (1,463,217  gals.  @  12.5^) . .  182,902 

Purification  supplies 2,460 

Miscellaneous  works  expenses 1,356 

Hepaira  works  and  station  structures. . .  681 
Bepairs  power  plant  equipment  (1^  per 

1,000  cu.  ft.  sold) 3,776 

Repairs   gaa   apparatus    {24   per   1,000 

cu.  ft.  sold)  7,552 

Transmission    pumping    (3^    per    1,000 

cu.  ft.  sold) 11,329 

Other  transmission  and  distribution  ex- 
penses    13,718 

Municipal  street  lighting  expenses 23,165 

Commercial  expenses  26,572 

General  and  miscellaneous  expenses  (ex- 
eluding  genera!  amortization) 27,935 

General  amortization  (2.02%  on  $1,489,- 

781)   30,000 

Allowance  for  increased  labor  cost  over 

1919 17,500 

Total  operating  expenses $486,505 

Taxes 17,467 

Uncollectible  bUls   500 

Total  revenue  deductions $504,472 
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Cubtefest 
Total  amount  of  gas  sold  (annual  report 

1919)   377,636^00 

Gas  sold  for  municipal  street  lighting 
and  to  other  corporations  (annual 
report)   167,788,900 

Sold  to  individual  consimiers 209,847,400 

A  service  charge  of  one  dollar  per  month  is  asked 
for  by  the  company.  If  the  Commission  desires  to 
allow  a  service  (diarge,  the  following  computation 
shows  what  that  charge  should  be : 

AUontedto 

Service  charge  costs  1919  aerviee  charge 

Work    OD    meters    and    eoDsmners'       charge        %        Ajnoimt 

premises    94^2      100  $4,^62 

Repairs  gas  meters 1,S73      100  1,673 

Commercial  expenaee 26,672      100  26,672 

General  administration   18,705        20  3,741 

Insnranee   4,160        26  1,040 

Store  and  stable  expense 6,606        00  3^04 

Total  operating  expenses t61,980  *40,592 

Taxes    17,467        30  5,240 

Uneotlectibl«  bills  600      100  600 

$70,947  $46,332 

Litereet  and  depreeiation  on  serricee  and  meters  {8% 

return) :     Services,  10%  on  $129,468 12,947 

Meters,  12%  on  $50,804 6,096 

Total  serviee  eharge $65,376 

Less  interest  and  depreciation  on  meters,  which  mi^t 

be  construed  as  illegal  "  Meter  rental " 6,0M 

$60,279 

Number  of  consumers'  meters,  7400. 
$59,279 
— =  $8.36  cost  per  meter  per  yeu. 

$8.36 

=  $0.70  eost  par  meter  per  month. 
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The  foregoing  gives  the  following  computation  of 
the  reasonable  average  price  of  gas  to  the  individnal 
consamer ; 

Operating  revenue  dedaetions <604,472 

8%    on   $1,604^ 128,342 

Allowable  reveniie  163^814 

Estimated  revenue  from  other  corporations, 

based  on  19IS  bnsiness «U6,0Sfl 

Estimated   revenue  from   municipal   street 

lighting  based  on  1919 62,373 

Estimated  miscellaneous  revoine  based  on 

1919    6,913 

174,374 

To  be  derived  from  individual  eonsnmers 4466,440 

Revmue  from  Berviee  oharge  (7,100  meters  at  70  eenti 

per  month)    69,640 

Balance  to  be  derived  from  sale  of  gas $398,800 

Necessary  avo-age  priee  to  individnal      «ooQftA 

eonsumers Zl!zii:  =  »1.90  per  1,000 

209,847  eu.  ft 

With  a  service  charge  of  seventy  cents  per  month, 
a  proper  rate  for  gas  would  be  one  dollar  and  ninety 
cents.  The  above  is  the  actual  rate  to  which  the  com- 
pany is  entitled.  But  it  is  customary  to  allow  a  dis- 
count for  prompt  payment,  and  if  the  discount  is 
allowed  from  the  above  rate  the  company  will  not 
receive  the  amount  of  income  to  which  it  is  entitled. 
The  rate  should  be  fixed  at  two  doUara  per  1,000  cubic 
feet,  with  a  discount  of  ten  cents  per  1,000  cubic  feet 
for  prompt  payment. 

Hill,  Chairman,  and  Irvine,  Commissioner,  concur  in 
the  result;  Kellogg  and  Van  Namee,  Commissioners, 
dissent,  in  separate  memorandums. 

Kellooq,  Commissioner,  dissenting. —  I  cannot  con- 
cur  in  the  result  proposed  by  my  associates  in  this 
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case,  to  fix  a  rate  for  gas  based  upon  the  very  high  and 
unusual  costs  of  the  year  1920.  These  costs  are 
excessive  and  abnormal  and  lowering  thereof  has 
already  commenced,  and  will  undonbtedly  continne  in 
view  of  the  signs  of  the  times.  I  think,  in  such  caBes, 
costs  should  be  estimated  upon  the  experience  of  a 
longer  period,  and  not  upon  these  high  rates  which 
have  for  a  time  maintained  in  the  past  year. 

Taking  all  these  things  into  consideration,  it  wonld 
seem  as  if  the  year  1919  were  a  fair  standard  for  the 
average  costs  of  the  war  and  post-war  period,  and 
might  be  taken  as  a  base  for  consideration  as  to  prob- 
able costs  in  the  future,  until  some  substantial  change 
occurs.  It  is  upon  this  theory,  I  think,  that  a  rate 
should  be  fised.  This,  I  believe,  to  be  borne  out  by 
decisions  of  the  courts  on  the  subject.  Consolidated 
Gas  Co.  V.  Newton,  267  Fed.  Bepr.  231;  Kings  County 
Lighting  Go.  v.  Lewis,  110  Misc.  Rep.  204. 

From  the  evidence  in  the  case,  I  think  that  a  fair 
basis  to  be  fixed  for  rate  making  purposes  is  some- 
what above  the  minimum  claimed  by  the  complainants 
and  the  maximum  claimed  by  the  company. 

A  fair  allowance  for  fixed  capital $1,500,000 

Allowance    for   working   capital,   lately 

fixed  in  capitalization  case  No.  7688. . .  225,000 


$1,725,000 


In  order  to  yield  a  rate  of  S%  return,  the 
company  should  receive  an  annual 
income  of  $138,000 

The  operating  expenses  of  1919,  taken  as 
a  typical  and  average  year,  following 
&e  late  prevalency  of  high  prices  were.  352,539 

•490^9 
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These  expenses,  however,  do 
not  include  a  sufficient  allow- 
ance for  general  amortization 
of  the  property;  a  proper  al- 
lowance for  this  purpose  may 
be  taken  as  2y2%  of  the  fixed 
capital  or  $37,500 

Deducting  again  the  actual  gen- 
eral amortization  in  1919. . . .       5,827 


The  difference  should  be  added  in  malting 
a  proper  aUowance  for  operating 
expenses   $31,673 


Indicating  a  needed  revenue  for  an  ade- 
quate return  of $522,212 

The  actual  revenue  of  1919  was 450,588 


Indicating  a  needed  increase  to  bring  the 
proper  return  of $71,624 

The  amount  of  revenue  which  should  be 
properly  derived  from  the  readiness  to 
serve  charge,  eliminating  all  items  for 
interest,  depreciation  on  meters,  re- 
pairs to  meters,  etc.,  is  $57,606.  To 
secure  this  revenue  from  the  7,100 
meters  installed  would  require  a 
charge  of  $8.11  per  annum,  or  some- 
thing in  excess  of  65^  per  month,  which 
may  be  taken  as  a  fair  charge  for  this 
purpose.  This  would  yield  an  added 
revenue  of 55,380 

Showing  the  propriety  of  an  increased 
consumption  charge  to  cover  the  bal- 
ance of   $16,244 
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The  amount  of  gas  sold  to  domestic  consumers  in 
1919  waa  209,847,400  cubic  feet 

The  proper  revenue  added  would,  therefore,  he  more 
than  secured  by  an  increase  of  ten  cents  per  1,000 
cubic  feet. 

In  the  foregoing,  however,  no  proper  consideration 
has  been  given  to  the  fact  that  there  will  be  a  substan- 
tial increase  in  the  cost  of  all  materials  delivered,  due 
to  the  increase  in  freight  rates  which  have  been  put 
into  efifect  throughout  the  country.  This  would  prob- 
ably add  ten  cents  per  1,000  cubic  feet  to  the  above 
costs,  indicating  the  propriety  of  an  added  consump- 
tion charge  in  all  of  twenty  cents  per  1,000  cubic  feet. 
The  average  charge  throughout  the  territory,  effective 
during  that  year,  was  one  dollar  and  forty-five  cents. 
By  an  increase  of  the  consumption  charge  to  one  dol- 
lar and  sixty-five  cents  per  1,000  cubic  feet,  and  the 
addition  of  a  service  charge  of  sixtj'-five  cents  per 
month,  it  would  seem  that  sufficient  revenue  would  be 
obtained  to  meet  all  proper  demands  of  the  company. 

I  do  not,  therefore,  favor  the  order  fixing  any  rates 
above  these  amounts. 

Van  Namee,  Commissioner,  dissenting. —  I  am  not 
willing  to  take  as  a  basis  for  an  estimate  of  operating 
expenses  for  the  year  1921,  for  the  Nasean  and 
Suffolk  Lighting  Company,  the  basis  submitted  in 
Commissioner  Barhite's  opinion.  The  figures  pre- 
sented are  based  on  the  present  costs.  I  believe  the 
tendency  is  downward.  Certainly  oil  at  twelve  and 
one-half  cents  per  gallon  is  figured  on  a  basis  which  is 
high  for  the  present  time.  There  are  other  items  in 
the  estimate  whidi  do  not  seem  to  me  to  be  just  and 
equitable  as  a  basis  for  the  operating  expenses. 
Therefore,  I  believe  the  amount  allowed  in  the  esti- 
mate is  too  high. 
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On  the  other  hand,  neither  am  I  prepared  to  Agree 
with  Commissioner  Kellogg,  who  takes  the  operating 
costs  for  the  year  1919  and  adds  $125,000  to  the  work- 
ing capital  allowed  by  Commissioner  Barhite  of 
$100,000.  I  do  not  believe  operating  costs  for  the 
coming  ye&r  will  be  on  the  same  level  they  were  in 
1919.  Certainly  the  price  of  oil  was  much  lower  than 
it  will  probably  be  in  the  near  future.  It  would  seem 
that  a  fair  rate  is  somewhere  between  these  two 
extremes. 

Both  of  these  compilations  are  based  on  estimates 
which  are  only  a  guess  as  to  what  the  future  prices 
and  costs  will  be.  *  Having  due  regard  to  the  rights 
of  the  public  and  of  the  company,  I  feel  that  Com- 
missioner Kellogg's  figures  are  too  low,  and  yet  I 
cannot  bring  myself  to  base  a  rate  upon  the  present 
abnormal  costs.  My  estimate  is  as  follows: 
Taking  the  estimate  of  operating  expenses 

in  Commissioner  Barhite 's  opinion  of..      $504,472 
and    against    that    placing    the    operating 
expenses  in  1919  as  set  forth  by  Com- 
missioner Kellogg  of 352,539 

we  find  the  difference  to  be $151,933 

Arbitrarily,  and  merely  for  the  purpose  of 
making  a  calculation,  I  divide  this  into 
three  parts  and  add  a-third  to  the  cost 
in  1919  50,650 

which  seems  a  fair  estimate  of  the  oper- 
ating expenses  for  1921,  a  total  of $403,189 

To  this  add  8%  on  the  valuation  estimate 
in  both  opinions  of  $1,604,281,  or 128,342 

making  a  total  of -.-...     $531,531 
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Add  to  this  general  amortization, 

2 Vj  %  on  $1 ,604,281 $40,107 

Lesi-  the  amonnt  allowed  in 
1919  of  5,828 

Revenue  required  in  1919  for  addition^ 

amortization  $34,279 

Indicating  a  needed  revenue  for  an  ade- 
quate return  of $565,810 

Revenue  in  1919  under  old  rates  was 450,588 

Addition^  revenue  required  to  be  fur- 
nished by  increase  in  rates $115,222 

Bevenue  from  service  charge  at  65f( $55,380 

The  amount  of  revenue  which  should  be 
properly  derived  from  the  readiness-to- 
serve  charge,  eliminating  all  items  of 
interest,  depreciation  on  meters,  repairs 
to  meters,  etc.,  is  $57,606.  To  secure 
this  revenue  from  the  7,100  meters 
installed  requires  a  service  charge  of 
approximately  65^  a  month.  This  would 
yield  an  added  revenue  of  $55,380,  which 
leaves  additional  revenue  to  be  obtained 
from  increase  in  consumption  charge  of. .         59,842 


Gas  sold  to  individual  consumers  of  209,847,000 
cubic  feet  suggests  an  increase  to  provide  the  above 
additional  revenue  would  be  twenty-eight  cents  per 
1,000  cubic  feet,  to  which  add,  to  cover  the  increased 
freight  charge,  ten  cents  per  1,000  cubic  feet,  making 
thirty-eight  cents,  or  say  thirty-five  cents  in  all.  The 
previous  average  charge  was  approximately  one  dollar 
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and  forty-five  cents,  to  which  add  thirty-five  cents, 
making  a  total  consumption  charge  of  one  .dollar  and 
eighty  cents  per  1,000  cubic  feet. 

As  a  result  of  the  above  compilation,  it  would  seem 
that  a  charge  of  one  dollar  and  eighty  cents  per  1,000 
cubic  feet,  and  sixty-five  cents  per  month  service 
charge,  would  yield  sufficient  revenue  to  obtain  for  the 
company  a  fair  and  reasonable  return. 

I  therefore  favor  an  order  fixing  the  rates  at  the 
above  mentioned  figure. 


In  the  Matter  of  the  Petition  (or  Complaint)  of  The 
CoETLANn  County  Tbaction  Company,  under  Sub- 
division 1,  Section  49,  Public  Ser\'ice  Commissions 
Law,  and  Section  101.  Railroad  Law,  for  Permission 
to  Increase  Passenger  Fare 

Case  No.  7948 

(Pablie  Service  Commiasion,  Second  Diatriet,  January   16,  1921) 

Electric  railways  —  ratM. 

Where  the  revenue  of  an  dectric  railway  lb  inadequate  to 
pay  operating  espeosee,  taxes  and  a  fair  return  upon  capital 
invested,  the  company  will  be  permitted  to  increase  its  fares 
from  Ave  to  seven  cents  in  each  of  its  operating  zonee. 

Edwin  Duffey,  president  of  and  attorney,  for 
petitioner. 

C.  Harry  Garrison,  as  secretary,  treasurer,  and 
general  manager,  of  petitioner. 

Ievine,  Commissioner. —  The  Cortland  County  Trac- 
tion Company  asks  permission  to  increase  its  rates 
from  five  cents  to  seven  cents  in  each  of  the  existing 
zones,  with  tickets  to  be  sold  at  the  rate  of  six  and 
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one-fourth  cents  each,  representing  the  equivalent  of 
a  seven  cent  cash  fare.  It  is  proposed  also  to  increase 
school  tickets  from  three  to  four  cents.  The  company 
operates  a  system  in  the  city  of  Cortland.  It  also  has 
a  line  extending  northerly  through  the  village  of 
Homer  and  the  hamlet  of  Little  York  to  the  hamlet  of 
Preble;  and  another  extending  easterly  to  the  village 
of  McGrawville,  The  city  system  is  a  single  fare  zone 
extending  northerly  to  the  southerly  line  of  the  village 
of  Homer  and  easterly  to  Polkville  road,  about  half 
way  to  MoOrawrille.  A  zone  on  the  Preble  line  extends 
through  the  village  of  Homer  to  Hitchcock  switch  in 
the  town  of  Homer,  a  distance  of  four  and  one-tenth 
miles.  The  next  zone  is  from  Hitchcock  switch  to 
Little  York  park,  a  distance  of  two  miles ;  the  final  zone 
extends  from  Little  York  park  to  the  hamlet  of  Preble, 
one  and  five-tenths  miles.  On  the  McGrawville  line 
there  is  only  one  zone  in  addition  to  the  city  zone. 
This  is  two  and  two-tenths  miles  in  length.  It  will 
be  seen  that  the  zones  vary  greatly  aa  to  length.  They 
are  adjusted  according  to  the  convenience  of  the  com- 
munities served  rather  than  in  accordance  with  mile- 
age. The  proposed  fares  would  produce  mileage  rates 
varying  from  one  and  fifty-two  one-hundredths  cents 
in  Homer  to  two  and  thirty-four  one-hundredths  cents 
from  Polkville  road  to  McGrawviUe.  The  average  rate 
would  be  two  and  thirty-two  one-hundredths  cents  a 
mile.  These  Inequalities  are  doubtless  less  burdensome 
and  create  less  discrimination  than  would  be  caused  by 
arbitrary  zoning  on  a  mileage  basis.  The  office  of  both 
the  Preble  and  the  McfGrawviUe  lines  is  to  furnish 
transportation  to  and  from  Cortland.  The  sizes  of  the 
villages  are  such  as  to  create  no  demand  for  purely 
local  transportation  unless  perhaps  to  a  very  small 
extent  in  the  village  of  Homer.  It  is  not  desirable 
to  interfere  with  the  present  zone  arrangements. 
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Bate  Base 

We  have  to  aid  us  in  this  case  a  Talnation  based 
npon  a  careful  inventory  and  appraisal  checked  and 
approved  by  the  Commission.  The  corporation  con- 
dncts  an  electric  plant  bnt  a  complete  segregation  and 
allocation  of  the  properties  wbb  made  and  the 
appraisal  represents  solely  property  used  in  railroad 
operation.  As  of  December  31,  1919,  it  amonnts  to 
$587,791.79.  The  proof  offered  as  to  operating  expen- 
ses in  1920  showed  an  increase  in  maintenance  of  ways 
and  structares  of  $15,146  as  compared  with  1919.  This 
was  due  to  extensive  reconstruction  and  repaying, 
amounting  to  about  $17,000.  This  amount  has  not  yet 
been  distributed  ae  between  fixed  capital  and  mainte- 
nance bnt  the  Commission  estimates  from  information 
obtained  that  about  $7,500  is  a  capital  expenditure. 
As  this  unusual  expense  has  not  been  considered  in 
estimating  operating  expenses  for  the  coming  year 
it  is  proper  that  this  amount  of  $7,500  should  be  added 
to  the  fixed  capital  and  thus  an  approximate  adjust- 
ujent  made  to  the  end  of  1920.  The  company  reports 
a  depreciation  reserve  as  of  December  31,  1919,  of 
$164,612.37.  Investments  and  special  deposits  were 
$81,370.63.  It  would  seem,  therefore,  that  of  the 
depreciation  reserve  $83,241.74  has  been  reinvested  in 
plant.  If  this  be  deducted  from  the  value  of  fixed 
capital  the  remainder  is  $504,550.05. 

There  should  be  an  allowance  for  floating  capital 
bat  no  evidence  was  presented  on  that  subject  and 
we,  therefore,  adopt  the  round  sum  of  $500,000  as  a 
rate  base,  as  a  convenient  figure  and  sufficiently 
accurate  for  present  purposes,  although  it  would  have 
to  be  increased  if  the  case  demanded  a  critical  we^h- 
ing  of  figures. 
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Operating  Expenses 
In  estimating  maintenance  of  ways  and  structures 
for  1921  the  unusual  expense  for  1920  has  been 
disregarded  and  $18,040  has  been  allowed  based  on 
eight  and  twenty-eight  one-hundredths  cents  a  ear  mile, 
which  is  the  average  of  six  comparable  systems  in 
this  pnblie  service  commissions  district,  as  compared 
with  thirteen  and  fifty-one  one-hundredths  cents,  the 
actual  expense  of  this  company  in  1920.  The  power 
expense  shows  an  increase  of  65.6  per  cent  over  1917. 
The  power  is  all  steam  generated  and  the  increase  is 
thus  accounted  for.  Even  at  that  the  power  expense 
per  ear  mile  is  only  four  and  twenty-eight  one-han- 
dredths  cents  which  is  less  than  the  average  of  the 
six  systems  taken  for  comparative  purposes  and  less 
than  any  except  one  whose  power  is  generated  by 
water.  Conducting  transportation  has  increased  39.1 
per  cent.  This  is  due,  of  course,  to  increased  wages 
chiefly  for  motormen  and  conductors.  The  present 
rate  of  pay  is  low  as  compared  with  prevailing  rates. 
There  has  been  allowed  for  depreciation  3  per  cent 
of  investment  in  ways  and  structures  and  4  per  cent 
on  equipment.  The  company  has  pursued  an  arbitrary 
method  of  charging  about  $1,000  a  month.  The  rail- 
road Division  of  the  Commission  criticizes  this  as 
unscientific.  It  is  probably  a  convenient  method  for 
this  company  in  view  of  its  joint  electric  and  railroad 
operations  but  it  yields  a  result  a  little  less  than  our 
estimates.  Other  operating  expenses  show  some 
increase  in  four  years  but  rather  less  than  has  been 
generally  experienced.  The  total  operating  expenses 
adjusted  as  indicated  should  amount  to  $94,007.  Taxes, 
eleven  months  1920,  were  $5,300.  We  allow  $6,000  for 
the  year.  Total  operating  expenses  and  taxes, 
$100,007. 
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Revenue 

'  The  passenger  revenue  for  1920  with  December  esti- 
mated  amoonted  to  $96,331.  Bevenue  from  mail,  milk, 
freight  and  other  sources  brings  this  up  to  $112,469. 
If  the  present  rates  were  continued  there  should,  there- 
fore, be  a  net  operating  income  of  about  $12,500  or 
2y2  per  cent  on  the  investment.  This  Is  inadequate. 
If  the  proposed  rates  are  established  and  if  we  assume 
a  10  per  cent  decrease  in  paesengers  due  to  the 
increased  fare  and  other  causes  and  that  85  per  cent 
of  the  passengers  avail  themselves  of  tickets  we  should 
have  a  passenger  revenue  of  $110,430  and,  with  other 
revenue  as  in  1920,  a  total  revenue  of  $126,570  or  a 
return  of  5^^  per  cent.  It  must  necessarily  be  assumed 
that  there  will  be  at  least  a  10  per  cent  decrease  in 
the  number  of  passengers.  The  change  in  industrial 
conditions  must  be  considered  as  well  as  the  increase 
in  rates.  That  portion  of  1920  on  which  we  have  statis- 
tics shows  about  124,000  passengers  more  than  the 
corresponding  period  for  1917,  the  next  highest  year. 
It  may  not,  however,  be  safe  to  assume  that  so  large 
a  proportion  as  85  per  cent  of  the  passengers  will  use 
tickets,  but  assuming  that  only  one-half  the  passengers 
use  tickets  the  passenger  revenue  would  amount  to 
$114,134  and  the  total  revenue  to  $131,094,  giving  a 
net  operating  income  of  $31,057,  or  a  return  of  a  little 
over  6  per  cent  on  $500,000. 

It  is  evident  that  the  increase  sought  should  be 
allowed.  The  petition  does  not  indicate  in  what  man- 
ner tidcets  are  to  be  handled  or  in  what  quantities 
they  should  be  sold.  The  system  used  in  other  com- 
munities where  these  rates  are  in  effect  should  be 
followed.  The  tickets  should  be  purchasable  at  the 
ofSce  of  the  company  and  from  conductors  and  should 
be  sold  four  for  twenty-five  cents. 

The  increased  revenue  derived  from  the  sale  of 
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school  tickets  at  four  cents  instead  of  three  cents 
would  apparently  be  less  than  $200  a  year.  This  -would 
be  of  trifling  benefit  to  the  company  bat  a  sensible 
burden  to  parents  of  children  using  them.  There 
seems  to  be  no  good  reason  for  allowing  that  increase. 

Hill,  Chairman,  and  Kellogg  and  Van  Namee,  Com- 
missioners, concur ;  Barhite,  Commissioner,  not 
presKit. 


In  the  Matter  of  the  Petition  or  Complaint  of  Eluira 
Waxes,  Light  akd  Bailkoad  Compakt  under  Sab- 
division  1,  Section  49,  Public  Service  Commissions 
Law,  and  Section  181,  Railroad  Law,  for  Perxnis- 
sion  to  Increase  Passenger  Fares 

Case  No.  7384 

(PnUifl  Sondoe  Commission,  8«eand  Distriet,  January  2S,  1921) 
StTMt  raUwan  —  farw  —  frandilM  mtrlcUona  —  segnfation  of 


Whsre  a  company,  incorporated  as  an  deotzic  company, 
owns,  in  addition  to  its  electric  plant,  a  street  snrface  railroad, 
aneh  utilities  most  be  considered  separately  for  rate  making 
pnrposee,  and  lones  in  either  indnstr;  cannot  properly  be 
recouped  by  increasing  rates  to  enstomen  of  the  other. 

There  are  no  ontstanding  restrictionB  as  to  rates  of  Cure  con- 
tained in  franchises  granted  by  the  dty  of  Elmira  to  street 
■nrface  railroads  which  affect  the  powtt  of  this  Gommitsion  to 
fix  a  reasonable  rate. 

Taiifl  approved  proTidiug  for  an  increase  of  one  cent  in 
each  Eone,  reenlting  in  a  fare  on  through  trips  over  two  sonca 
of  thirteen  emts. 

No  charge  should  be  made  for  transfers  except  perhaps  nnder 
very  nnosnal  circumstanees,  and  a  petition  for  permission  to 
charge  for  sneh  transfOTS,  on  the  theory  that  such  charge  would 
prevent  fraudulent  practices  in  relation  to  the  use  thereof, 
should  be  denied. 
21 
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Michael  Danaher,  corxwration  counsel,  for  city  of 
Elmira. 

Jesee  S.  Kellogg,  village  president,  for  village  of 
Horseheads. 

Beekman,  Menkrai  ft  Oriscom  (by  M.  Q.  Bogae),  for 
Elmira  Water,  Ligbt  and  Bailroad  Company. 

Kbllogo,  Commissioner. —  The  petitioner  here  owns 
and  operates  most  of  the  pablio  utilities  in  the  dty  of 
Elmira.  It  is  primarily  a  lighting  company,  but  it 
has,  under  provisions  of  statute  probably  enacted  for 
its  benefit,  extended  its  activities  to  include  other 
public  utility  operations. 

In  addition  to  supplying  electric  light  and  power  to 
this  large  municipality,  it  operates  the  local  street 
railroad,  which  not  only  furnishes  transportation 
within  the  city  but  extends  into  the  suburbs  and  also 
operates  an  internrban  line.  It  owns  an  artificial  and 
a  natural  gas  plant,  the  former  at  present  not  being 
in  use.    It  formerly  supplied  water  to  the  city. 

Shortly  prior  to  the  filing  of  this  petition,  the  com- 
pany had  filed  a  tariff  increasing  its  rates  for  electric 
light,  against  which  the  city  authorities  filed  a  com- 
plaint, on  which  complaint  hearings  were  instituted  by 
this  Commission.  After  that  complaint  had  been 
filed,  the  company  filed  this  petition  asking  for  an 
increase  in  the  rates  which  it  might  be  permitted  to 
charge  upon  its  railroad. 

At  the  outset,  it  was  contended  that  the  operations 
should  be  considered  together,  that  inasmuch  as  it  was 
an  electric  lighting  company  with  railroad  powers,  its 
railroad  operations  should  be  considered  as  incidental 
to  its  electric  lighting  bunness,  and  its  needs  should 
be  considered  as  a  whole. 

The  sitting  Commissioner,  resting  upon  his  inter- 
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pretation  of  the  decision  of  the  Court  of  Appeals  in 
the  Mvnicipal  Oas  Company  case,  and  other  deaaione, 
held  that  the  ntilities  were  entirely  separable,  and 
that  the  claims  as  to  each  mast  stand  upon  their 
respective  merits ;  that  the  consumers  of  electric  Ught 
and  power  should  not  be  called  upon  to  pay  higher 
rates  by  reason  of  the  fact  that  the  railroad  opera^ 
tions  were  not  yielding  an  adequate  revenue,  nor  on 
the  other  hand  should  the  trolley  passengers  pay  a  fare 
more  than  sufficient  to  maintain  that  industry  because 
the  electric  lighting  consumers  were  not  paying  an 
adequate  price  for  service  furnished  to  them. 

This  ruling,  the  propriety  of  which  was  and  pre- 
sumably still  is  challenged  by  the  company,  required 
the  separate  consideration  and  detenuination  of  the 
two  proceedings.  It  became  apparent  at  the  outset 
that  the  company,  having  made  effective  by  filing  a 
tariff  the  increase  of  electric  lighting  rates,  which  it 
was  able  to  collect,  notwithstanding  the  complaint 
filed  with  the  Commission,  was  naturally  in  no  great 
haste  to  determine  that  proceeding,  which  might  per- 
haps result  in  a  diminution  of  the  rate  and  consequent 
lessening  of  revenues. 

On  the  other  hand,  the  company  could  make  no 
increased  charge  to  passengers  upon  its  trolley  lines 
without  the  order  of  the  Commission.  It  was  there- 
fore manifestly  to  the  interest  of  the  company  to 
expedite  the  railroad  case,  and  there  was  no  object 
for  expedition  as  to  the  case  involving  the  electric 
light  rates. 

The  position  of  the  dty  was  converse.  It  was 
anxious  to  terminate  the  electric  light  ease  in  the  hope 
that  the  rates  might  be  diminished;  and  on  the  other 
hand,  it  had  no  object  in  closing  the  railroad  case 
during  the  pendency  of  which  the  proposed  increased 
fares  could  not  be  collected. 
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This  diversity  of  interest  as  to  procedure  in  the 
separate  cases  developed  early  in  the  hearings.  The 
company  was  able  promptly  to  prepare  schedules  for 
submission  to  the  Commission  on  the  hearings  in  the 
railroad  case,  an  ability  which  seemed  decidedly  lim- 
ited when  the  electric  light  case,  although  earlier  insti- 
tuted, came  up  for  conBideration. 

In  this  pecnliar  situation  it  seemed  fair  to  the  sit- 
ting Commigsioner,  and  it  was  so  determined,  that 
neither  case  would  be  reported  to  the  Commission  for 
decision  until  both  were  completed.  And  although  the 
railroad  case  has  been  for  some  time  submitted,  it  has 
not  been  presented  for  determination  in  view  of  the 
pendency  of  the  electric  light  case. 

The  latter  matter  has  now,  however,  been  submitted 
so  far  as  the  company  is  concerned,  and  awaits  the 
filing  of  the  reply  brief  of  the  city  for  final  action. 
There  is  no  reason  why,  therefore,  further  delay 
should  result  from  the  reasons  suggested. 

Another  reason  why  the  cases,  although  each  must 
stand  on  its  own  merits,  should  be  considered  contempo- 
raneously, arises  from  the  fact  that  the  power  for  the 
railroad  operations  is  supplied  by  the  electric  light 
power  plant.  There  is  a  joint  management  and  super- 
intendency  of  the  two  indnstries,  and  in  many  respects 
the  operations  of  the  two  industries  are  interwoven. 
So  that  it  became  apparent  at  the  outset  it  would  be 
proper  not  to  decide  either  until  the  evidence  in  both 
was  fully  submitted,  as  the  evidence  in  either  proceed- 
ing might  affect  the  decision  in  the  other:  especially 
as  to  allocation  of  property  jointly  used,  as  to 
depreciation  of  certain  items  of  property,  as  to  the 
adjustment  of  costs  of  management,  and  various  over- 
heads chargeable  in  part  to  each  utility. 

The  company  submitted  in  these  cases  the  usual 
class  of  evidence,  both  oral  and  documentary,  tending 
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to  substantiate  its  claim  for  increased  fares.  The  city 
introduced  no  evidence  on  the  suhject. 

As  in  the  case  involving  the  charges  to  be  made  for 
natural  gas  by  this  company,  lately  pending  before 
this  Commission  (Case  No.  6907,  23  St.  Dept.  Rep. 
553),  an  examination  of  the  property  was  made  by 
representatives  of  both  sides  to  the  controversy,  in 
conjunction  with  a  representative  of  this  Commission, 
and  a  report  of  this  joint  conference  was  filed  as  an 
exhibit  in  the  case. 

The  city  rests  its  claims  as  to  matters  which  should 
properly  be  considered  in  fixing  a  rate  base  and  rate, 
upon  its  construction  of  this  conference  report,  and 
in  the  exhibits  introduced  by  the  company,  and  pro- 
duced DO  evidence  in  contradiction. 

It  does,  however,  challenge  the  jurisdiction  of  the 
Commission  upon  the  authority  of  the  decisions  in  the 
Quinby  and  kindred  cases.  This  is  the  question  which 
confronts  ns  at  the  outset  and  must  be  first 
determined. 

The  instances  in  which  the  municipal  anthorities  of 
the  city  of  Elmira,  in  granting  consents  to  occupy  the 
streets  of  that  municipality,  imposes,  as  a  condition 
of  such  consent,  restrictive  provisions  as  to  the 
amount  of  fare  to  be  collected,  are  infrequent. 

The  petitioner  here  has  sncceeded  to  the  rights  of 
the  Elmira  and  Horseheads  Railroad  Company,  the 
West  Water  Street  Railroad  Company,  the  Maple 
Avenue  Railroad  Company,  and  the  West  Side  Rail- 
road Company  of  Elmira,  N.  Y. 

In  none  of  the  franchises  granted  to  either  of  the 
first  three  named  companies  are  there  any  fare  limi- 
tations. The  West  Side  Railroad  Company  of  Elmira, 
N.  Y.,  was  formed  in  1896  by  a  consolidation  of  a  mer- 
ger of  the  East  Side  Railroad  of  Elmira,  N.  Y.,  and 
another  company  bearing  the  same  name  as  the  con- 
solidated company,  the  West  Side  Railroad  Company 
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of  Elniira,  N.  Y.  These  companies,  the  East  Side  and 
the  West  Side,  acquired  their  righta  eimnltaneously 
and  were  evidently  associated  enterprises. 

OnAiigastl7,1891,the  first  franchises  were  granted 
to  them  to  occupy  the  streets.  On  Decemher  2,  1891, 
and  on  May  15, 1893,  additional  consents  were  granted 
to  both  companies.  On  April  8,  1894,  a  still  further 
consent  was  granted  to  the  West  Side  Company.  Tn 
none  of  these  franchises  were  there  any  fare  restric- 
tions except  those  granted  on  Augast  17,  1891. 

These  franchises,  contemporaneously  granted,  con- 
tained almost  the  same  conditions  throughout,  and 
usually  in  the  identical  words.  The  deacriptions  of 
the  streets  to  be  occupied  by  the  respectiTe  com- 
panies, of  course,  varied.  Aside  from  this,  the  only 
other  difference  seems  to  he  in  the  provisions  as  to 
construction  and  maintenance  of  the  bridges — the 
bridges  mentioned  necessarily  varying  on  the  two 
lines,  and  the  imposition  of  the  liability  upon  the 
West  Side  Company  of  the  payment  of  $250,  and  one- 
tenth  of  one  pier  cent  of  its  gross  receipts  annually  to 
the  city  of  Elmira. 

Further,  each  fnmchise  contained  this  provision: 
"  The  regular  through  trip  fare,  giving  a  continuous 
ride  over  both  the  East  and  West  Side  roads,  shall  not 
be  more  than  five  cents." 

'  Of  the  many  franchises  granted  to  this  petitioner 
and  its  predecessors  in  interest,  these  two  alone, 
granted  in  1891,  contained  limitations  as  to  rates  of 
fare  to  be  charged.  If  nothing  further  had  occurred 
to  modify  the  rights  of  the  pariies,  these  limitations 
would  still  be  valid  as  to  the  streets  affected  thereby 
under  the  decision  of  the  Quinby  and  its  successor 
cases. 

However,  some  five  years  later,  after  the  granting 
of  the  original  franchises  to  these  companies,  and 
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directly  following  their  consolidation,  a  resolution  was 
passed  by  the  city  coTincil  of  Elmira,  and  received  the 
approval  of  the  mayor.  Dnring  the  interim,  as  has 
been  noted,  several  franchises  were  granted  to  both  of 
these  consolidated  companies  which  contained  no  fare 
restrictions. 

Upon  certain  streets,  described  in  the  franchises 
0Qtstan4£ng  at  the  time  of  the  consolidation,  no  rail- 
road lines  had  been  oonstrueted,  and  it  evidently 
became  desirable  that  the  rights  of  the  company 
should  be  defined,  and  that  its  liability  to  forfeiture 
for  non-operation  in  full  of  the  franchise  granted  be 
removed.  It  was  also  apparently  desired  that  tracks 
should  be  constmcted  in  other  streets  not  included  in 
any  of  the  existing  franchises. 

To  meet  this  situation  Ihe  resolution  in  question 
was  adopted,  and  received  the  approval  of  the  mayor. 
This  consent  was  duplex  in  nature:  first,  it  ratified 
and  confirmed  to  the  West  Side  Railroad  Company 
the  right  to  '*  construct,  operate  and  use  a  railroad  " 
on  certain  streets  where  such  railroad  already  existed; 
second,  consent  was  given  to  "construct,  nuuntain 
and  operate  a  street  surface  railroad  "  in  the  future. 

Without  distinguishing  between  the  streets  upon 
which  previous  franchises  had  been  given  and  those 
as  to  which  rights  were  granted  for  the  first  time,  the 
consent  describes  at  length  the  streets  and  avenues 
over  whidi  the  West  Side  Railroad  Company  should 
have  a  right  to  maintain  and  operate  its  lines.  This 
description  omitted  certain  streets  contained  in  pre- 
vious franchises.  Having  described  the  route,  the 
instrument  proceeds  as  follows:  "  This  consent  is 
given  subject  to  and  upon  conditions  expi:;eBsed  in  tiie 
consent  to  the  consolidated  company,  The  West  Side 
Railroad  Company  of  Elmira,  N.  Y.,  by  the  Common 
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Coancil  of  the  City  of  I'-lmira,  and  which  are  as 
follows." 

Then  follows  a  list  of  conditions  which  are  In  the 
identical  verbiage  with  a  few  minor  exceptioEB,  carry- 
ing even  t^e  same  numbers  to  the  paragraphs,  as  the 
franchise  granted  to  the  West  Side  Railroad  Company 
in  1891,  of  which  the  East  Side  franchise  was  prac- 
tically a  duplicate  except  as  stated,  with  the  very 
marked  difference  that  the  paragraph  limiting  the  fare 
was  wholly  omitted. 

Therefore,  from  this  act  of  the  common  eoim(»l  in 
re-locating  the  lines  of  the  West  Side  Railroad  Com- 
pany, and  specifying  the  conditions  under  which  the 
rights  were  to  he  exercised,  copying  from  the  oat- 
standing  franchises  all  other  conditions,  and  carefully 
and  deliberately  omitting  the  provision  as  to  fare  lim- 
itation, the  conclusion  is  irresistible  that  it  clearly 
intended  to  annul  the  omitted  condition,  and  said  con- 
dition no  longer  had  force  or  effect. 

This  action  of  the  municipal  authorities  of  the  city 
of  Ehnira,  therefore,  removed  the  only  fare  restric- 
tions imposed  upon  the  petitioner,  and  the  jurisdio 
tion  of  this  Commission  to  proceed  to  a  determination 
of  the  ease  upon  its  merits  is  complete. 

Proceeding,  therefore,  to  the  merits  of  the  applica- 
tion for  an  increase  in  fare,  we  find  onr  labors  mate- 
rially lightened  by  a  consideration  by  this  Commis- 
sion of  the  affairs  of  this  railroad  in  a  previous  appli- 
cation of  similar  tenor.  In  case  No.  6471,  decided 
September  19,  1918,  the  revenues  and  expenses  of  this 
company  at  that  time  were  carefully  considered  in 
their  bearing  upon  the  rate  of  fare  which  it  was 
entitled  to  charge. 

The  decision  in  that  case,  as  well  as  the  application 
here,  affected  only  the  "  city  division  '*  of  the  rail- 
road, that  is  the  lines  in  Elmira  city  and  adjacent 
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localities  which  might  be  termed  sabarbs,  including 
Elmira  Heights,  Horseheads,  and  Sonthport.  It 
excluded  from  consideration  the  iutemrban  operationa 
on  the  "  Seneca  Lake  division,"  extending  through 
Horseheads  to  Watkins. 

The  suburban  lines  are  operated  in  zones.  Zone 
*'A"  inclades  the  city  of  Elmira,  and  also  includes  the 
suburban  lines  to  certain  points  outside  of  the  city.  In 
this  zone  a  fare  of  five  cents  is  charged.  In  zone  "  E," 
in  which  the  village  of  Horseheads  is  ineladed,  a  fare 
of  five  cents  is  charged.  In  other  zones  a  fare  of  6 
cents  is  charged.  There  is,  however,  no  line  of  more 
than  two  zones  in  length,  so  that  the  maximum  charge 
at  present  over  any  entire  line  in  the  *'  city  division  " 
is  eleven  cents. 

In  this  application  it  is  sought  to  increase  the  fare 
in  each  zone  one  cent;  increasing  the  five  cents  fare  to 
six  cents,  and  the  six  cents  fare  to  seven  cents,  result- 
ing in  an  increase  on  through  trips  over  two  zones  to 
thirteen  cents. 

After  the  first  hearing  in  the  matter  the  company 
filed  an  amended  petition,  asking  that  in  addition  to 
the  increases  in  passenger  fares  sought  in  the  original 
petition,  it  also  be  authorized  to  charge  one  cent  for 
each  transfer  issued. 

In  passing  upon  this  application,  a  preliminary  sur- 
vey of  the  situation  abows  it  to  be  unnecessary  to 
examine  many  of  the  various  details  which  frequently 
arise  in  rate  cases  and  require  determination  in  order 
to  reach  a  jast  decision. 

Dispute  arises  as  to  whether  certain  items  should 
be  included  in  the  railroad  department  of  this  utility, 
and  the  return  thereon  borne  by  the  street  car  passen- 
gers; or  on  the  electric  department,  and  the  returns 
supplied  by  the  consumers  of  electricity.  Differences 
of  opinion  further  exist  as  to  whether  certain  of  the 
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properties  in  question  are  nsed  or  nsefal  in  the  rail-  " 
road  operations  of  the  petitioner,  or  come  nnder  the 
category  of  onnsed  property  upon  which  the  company 
is  not  entitled  to  a  return. 

According  to  the  conference  report  of  the  associated 
engineers,  heretofore  referred  to,  the  fixed  capital  of 
this  company,  which  is  not  nnder  dispute  either  as  to 
its  appraisal  cost,  as  to  allocation  between  depart- 
ments, or  as  to  its  usefnlneas,  was  on  December  31, 
1919,  the  date  at  which  onr  attention  is  directed, 
$1,314,206.44.  The  reserve  for  accrued  depreciation 
at  the  same  time  amotmted  to  $306,356.05,  as  shown  by 
the  company's  report  to  this  Commission. 

Evidence  submitted  by  the  company,  and  not  contra- 
dicted by  tiie  city,  tends  to  show  that  as  far  back  as 
1901  at  least  this  compafty  has  not  earned  an  adequate 
return  upon  its  investment. 

The  evidence  is  sufficiently  dear  upon  this  point  to 
support  a  finding  t^at  inasmuch  aa  this  valuation  has 
been  made  upon  an  actual  cost  basis,  and  not  upon 
present  time  reproduction  coats,  a  deduction  for  depre- 
ciation should  not  be  made  for  rate  making  purposes 
beyond  the  amount  of  the  fund  accumulated  by  the 
company  to  cover  that  item, 

A  more  detailed  and  exhaustive  examination  of  the 
figures  might  and  probably  would  demonstrate  that 
some  part  of  this  fund  for  accrued  depreciation  was 
accumulated  at  the  cost  of  a  less  than  adequate  return 
to  the  stockholders  of  the  company,  and  was  not 
entirely  contributed  by  the  passengers  in  addition  to  a 
fair  return. 

However  thia  may  be,  it  is  certain  that  some  sub- 
stantial portion  of  this  fund  should  be  allocated  to  the 
"  Seneca  Lake  division,"  which  is  not  now  nnder  con- 
sideration. But  for  the  purpose  of  making  further 
progress  in  our  work,  and  without  entering  into  th* 
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details  of  these  intricate  computations  unless  it 
becomes  necessary,  let  as  for  the  present  deduct  the 
entire  amount  of  the  depreciation  reserve  from  the 
fixed  capital,  and  we  have  a  balance  of  $1,005,850.39, 
which  we  may  take  for  the  present  as  a  rate  base. 

A  working  capital  should  be  aUowed  to  the  company 
at  least  eqnal  to  the  amoxmt  of  materials  and  supplies 
on  hand  of  $50,294.  Adding  this  to  the  fixed  capital 
we  have  a  rate  base,  which  mider  no  reasonable  con- 
tention, assuming  that  depreciation  is  not  to  be 
deducted,  could  he  less  than  $1,056,144.39. 

The  net  operating  revenue  after  payment  of  taxes 
for  the  year  1919  of  this  "  city  division  "  was  $72,649. 
This  result  does  not  take  into  consideration  any  deduc- 
tions for  the  acemnulation  of  a  reserve  for  deprecia- 
tion. The  amount  compnted  by  the  company,  accord- 
ing to  standards  which  have  been  accepted  by  this 
Commission  at  various  times,  indicates  that  a  proper 
annual  charge  for  reserve  for  depreciation  would  be 
$49,990.  This  would  leave  a  net  operating  income  of 
$22,659. 

The  operating  costs  of  1919,  upon  which  the  fore- 
going computation  is  based,  include  very  moderate 
wages  of  employees.  Conductors  received,  upon  an 
average,  thirty-one  and  one-half  cents  and  the  motor- 
men  thirty-three  and  two-tenths  cents  per  hour.  It 
appeared  from  the  evidence  that  the  men  were 
demanding  higher  wages,  and  that  it  might  be  possible 
that  the  company  would  have  to  increase  the  scale. 

If  the  wages  should  be  increased  ten  cents  an  hour, 
the  yearly  operating  expenses  would  be  increased 
$32,000;  if  fifteen  cents  an  hour,  they  would  be 
increased  $48,000.  Although  these  wages  paid  are  not 
high,  the  increase  is  not  actual  but  problematical,  and 
present  day  conditions  do  not  favor  wage  increases, 
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and  therefore  it  is  not  considered  for  the  purposes  of 
this  proceeding. 

The  additional  fare  increase  requested  of  1  cent  per 
passenger  per  zone,  assaming  a  10  per  cent  loss  in 
travel,  would  produce  an  added  revenue,  upon  the 
haais  of  the  expenses  of  the  year  1919,  of  $43,162. 
This  added  to  the  proper  net  income  above  indicated 
under  present  conditions  of  $22,659,  would  produce  a 
return,  with  the  requested  increase  in  fares,  of  $65,821. 
This  would  yield  a  return  of  8  per  cent  on  an  invest- 
ment of  $822,762,  a  sum  lower  by  $233,000  than  the 
above  indicated  minimum  rate  base. 

Even  if  depreciation  in  excess  of  the  reserve  accu- 
mulated to  cover  it  should  be  deducted,  this  sum  of 
$233,000,  together  with  doubtful  items  which  have  pre- 
viously been  eliminated,  which  might  be  resolved  in 
favor  of  the  company,  would  offset  any  depreciation 
which  could  reasonably  be  deducted.  So  that  even 
with  depreciation  subtracted,  the  return  from  the  pro- 
posed increase  of  fare  would  not  be  excessive. 

As  has  been  noted,  the  company  filed  a  supple- 
mentary petition  requesting  permission  to  charge,  in 
addition  to  the  increased  fare,  an  additional  one  cent 
for  each  transfer  issued.  It  is  estimated  this  will  yield 
an  additional  return  of  $9,140  annually. 

This  is  nrf  ed  not  only  as  a  revenue  measure  by  the 
company,  but  also  to  discourage  fraudulent  practices 
in  the  use  of  transfers  by  passengers.  It  is  said  that 
in  certain  instances  dishonest  passengers  might  use 
these  transfers  in  lieu  of  cash  fare  by  certain 
devices,  the  details  of  which  it  is  not  necessary  to  here 
consider.    Neither  of  these  argruments  is  convincing. 

If  increased  revenue  be  needed  by  the  company,  it 
should  be  obtained  by  increased  fares  and  not  by 
charges  for  transfers.  Such  charge  is  not  based 
either  upon  the  length  of  the  trip,  the  cost  to  the  com- 
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pany  of  furnishing  the  transportation,  or  the  value  of 
it  to  the  passenger.  It  is  merely  dependent  open  the 
accident  of  whether  a  passenger  wishes  to  travel  from 
and  to  points  which  are  connected  by  a  direct  line. 
The  cost  of  riding  would  not  he  dependable  upon  those 
usual  elements  which  enter  into  rate  making,  but  upon 
the  accident  of  length  and  direction  of  lines.  Any  line 
of  a  company  permitted  to  charge  for  transfers  might 
very  readily  be  curtailed  or  otherwise  changed  to 
increase  the  cost  to  passengers. 

Unless  much  greater  emergency  arises  than  is  now 
shown  to  exist  in  this  case,  an  added  charge  to  the 
regular  fare  should  not  be  made  for  transfer  privi- 
leges as  a  proper  revenue  measure.  The  word  ' '  trans- 
fer," wherever  used  in  the  statute,  means  free  trans- 
fers. To  charge  for  such  privileges  is  not  consistent 
with  the  general  theory  of  the  law. 

It  is  not  meant  to  be  held  in  this  proceeding  that 
such  charge  should  not  in  any  case  be  made,  but  it  is 
merely  determined  that  this  is  not  such  an  extreme 
case  where  such  a  method  of  obtaining  increased 
revenues  should  be  resorted  to. 

The  failure  of  the  company  to  prevent  fraud  in  the 
use  of  transfers  forms  no  adequate  basis  for  permit- 
ting it  to  charge  for  privileges  which  the  law  as  a 
general  principle  contemplates  shall  be  free,  and  it  is 
far  from  a  certainty  that  the  imposition  of  the  slight 
additional  charge  would  materially  lessen  the  prac- 
tices complained  of. 

An  order  should  therefore  be  entered  fixing  the 
maximum  rate  to  be  charged  for  fares  as  requested  in 
the  original  petition,  but  denying  the  allowance  for 
an  added  charge  for  transfers. 

AH  concur. 
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In  the  Matter  of  the  Complaint  of  The  Webtchebtbr 
Elbctbic  Bailroad  Cohpant  against  John  Scharff 
ft  Son  as  to  Alleged  TJnlawfnl  Operation  hy  Them 
of  a  Stage  Boute  in  and  Between  the  City  of  Hoimt 
Vernon  and  Bye  Beach 

Case  No.  7902 

In  the  Matter  of  the  Complaint  of  The  Wbstohbsteb 
Elbctbic  Baiiaoad  CoHPAirr  against  J.  F.  Jbnne 
as  to  Alleged  Unlawful  Operation  by  Him  of  a  Stage 
Bonte  in  and  Between  the  City  of  New  Bochelle  and 
Bye  Beach  and  Oakland  Beach 

Case  No.  7903 

In  the  Matter  of  tiie  Complaint  of  The  Wbsiohbsteb 
Elbctbio  BahjBoad  Coupant  against  Habbt  Gagnon 
as  to  Alleged  Unlawful  Operation  by  Him  of  a  Stage 
Boate  in  and  Between  the  City  of  New  Bochelle  and 
Bye  Beach  and  Oakland  Beach 

Case  No.  7904 

In  the  Matter  of  the  Complaint  of  The  Westcecestbe 
Electbio  Bailboad  Cohpant  against  Leo  Sceiatohe 
as  to  Alleged  Unlawful  Operation  by  Him  of  a  Stage 
Boute  in  and  Between  the  City  of  Moont  Vernon  and 
Bye  Beach 

Case  No.  7905 

(Pablic  Serrice  Comminion,  Second  Distriet,  Jannary  27,  1921) 

A  common  ourier  m^  Mag  tn  Mtton  directlr  in  tii*  Bnpnme 
Oourt  to  reitraln  tlie  lUegil  oporatlon  of  into  InuM. 

Alfred  T.  Davidson,  general  connsel  (by  Addison  B« 
Scoville,  assistant  attorney),  for  the  compl^pant,  ^ 
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William  A.  Davidson,  for  respondents  John  Scharff 
and  Frederick  C.  Scharff,  who  also  appear  in  person. 

Mahlstedt  &  Fallon  (by  Francis  X.  Fallon),  for 
respondent  J.  F.  Jenne. 

Abraham  M.  Schwartz,  for  respondent  Leo 
Schiavone. 

KmjAiGa,  Commissioner. —  In  these  proceedings  The 
Westchester  Electric  Bailroad  Company  complains 
that  the  respective  respondents  are  nnlawfnlly  oper- 
ating certain  stage  rontes  with  auto  buses,  and  asks 
that  they  "  be  restrained  from  continuing  the  illegal 
operations  of  such  buses,  or  from  resuming  operations 
of  such  buses." 

The  complainant  operates  a  street  surface  railroad 
northerly  from  the  ci^  of  New  York  through  various 
municipalitieB,  including  Mount  Vernon  and  New 
Rochelle.  At  the  latter  point  it  connects  with  the  line 
of  the  New  York  and  Stamford'  Railroad  Company 
whitdi  operates  a  line  to  Bye  Beach. 

Oakland  Beach  is  situated  a  short  distance  from  Bye 
Beach,  and  separated  from  it  by  the  Bye  Town  Park. 

The  respondents,  daring  certain  days  of  the  summer 
season  when  traffic  is  heavy,  and  asually  on  Saturdays 
and  Sundays,  operate  buses  from  points  in  Mount 
Vernon  or  New  Eochelle  to  one  or  the  other  of  these 
beaches.  They  start  from  prominent  points  where  cab 
stands  are  maintained,  and  advertise  to  carry  pas- 
sengers at  a  fixed  fare  to  their  destination.  The  buses 
carry  movable  signs  indicating  such  destinations. 

They  do  not  run  on  any  regular  schedule,  nor  do 
they  apparently  run  except  when  substantial  crowds 
are  going  to  the  beaches,  and  thus  do  not  operate  in 
rainy  weather  or  on  days  when  there  is  no  laige 
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demand.  They  charge  regular  fares.  Return  trips  are 
conducted  in  substantially  the  same  manner.  Local 
passengers  within  the  cities  are  not  carried. 

Some  doubt  arises  as  to  whether  this  transportation 
constitutes  a  stage  route  within  the  meaning  of  the 
law.  The  buses  in  question  do  not  run  regularly  to  any 
particular  point,  bat  do  ran  over  this  route  oeeasion- 
ally  when  there  is  sufficient  custom,  as  above  stated. 
It  would  seem  that  it  would  be  well  to  have  a  test  case 
broaght  to  determine  the  question. 

Actions  of  this  nature  were  formerly  broaght  by  this 
Commission,  as  it  was  a  matter  of  doubt  whether  an 
action  could  be  brought  and  an  injunction  obtained  by 
a  carrier  injured  by  the  operations.  It  has  now,  how- 
ever, been  decided  that  an  action  can  be  broaght  directly 
by  the  carrier,  in  Niagara  Gorge  Railroad  v.  Oaiser, 
109  Misc.  Rep.  38,  where  a  permanent  injanction  was 
granted  on  the  pleadings  in  an  action  brought  by  a 
street  surface  railroad  company.  A  similar  decision 
has  lately  been  made  in  the  fifth  district  by  Justice 
Emerson,  not  yet  reported. 

It  therefore  appears  to  be  within  the  right  of  this 
complainant  or  the  connecting  carrier,  the  New  York 
and  Stamford  Railroad  Company,  to  bring  an  action 
directly  in  the  Supreme  Court.  In  view  of  the  very 
heavy  load  now  being  borne  by  our  counsel,  I  see  no 
reason  for  our  Commission,  in  view  of  these  recent 
decisions,  to  institute  these  actions. 

The  operations  complained  of  are  intermittent  and 
seasonal,  and  will  evidently  not  be  attempted  for  sev- 
eral months.  In  the  meantime  these  actions  can  be 
brought  by  the  complainant,  or  the  coimecting  carrier, 
and  injunctions  applied  for. 

If  for  any  reason  a  different  view  is  taken  by  the 
court  in  the  ninth  judicial  district  from  that  already 
taken  in  the  fifth  and  eighth  districts,  and  the  carrier 
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held  to  be  not  the  proper  party  to  maintain  an  action, 
the  complainant  ahonld  be  allowed  to  reopen  this  pro- 
ceeding, and  further  consideration  thereof  may  prop- 
erly be  had  by  this  Commission. 

AU  oommr. 


In  the  Matter  of  the  Petition  (or  Complaint)  of 
Ebpubuo  Light,  Heat  and  Power  Company,  Inc., 
under  Sections  71  and  72,  Public  Service  Commis- 
sions Law,  Asking  that  Said  Company  May  Be 
Allowed  to  Increase  its  Bate  for  Ckis  in  the  Cities  of 
Tonawanda  and  North  Tonawanda.  Also  Supple- 
mental Petition 

Case  No.  7519 

(Public  Serrioe  Commission,  Second  District,  Febniar;  24,  1921) 
Ou  companiea — r&tw. 

Order  permitting  net  rate  of  two  dollars  and  tw«ity-five 
cents  per  1,000  cubic  feet  effective  for  a  limited  time  and  until 
the  eompletion  of  a  new  water  gas  plant  to  be  erected  by  the 
company. 
K«Uogg,  Commissioner,  disseota. 

Williams,  Minard  &  Howdl,  for  Bepublic  Light, 
Heat  and  Power  Company. 

I'ayne  &  Lindsey,  for  city  of  North  Tonawanda. 

Eoland  Baxter,  for  city  of  Tonawanda. 

Fred  J.  Blackmon,  for  village  of  Kenmore. 

Babhitb,  Commissioner. — This  is  an  application 
made  by  the  Bepublic  Light,  Heat  and  Power  Com- 
pany for  permission  to  raise  its  price  for  gas  in  the 
cities  of  Tonawanda  and  North  Tonawanda.  The  peti- 
tioner has  acquired  all  the  franchises,  property  and 
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assets  of  the  Niagara  Light,  Heat  and  Power  Com> 
pany,  and  is  serving  gas  to  the  dties  named  nnder  the 
franchises  granted  to  the  last  named  company.  At  the 
time  the  petition  was  filed  the  company  charged  at  the 
rate  of  one  dollar  and  twenty  cents  per  1,000  cubic  feet 
of  gas,  with  a  discount  of  twenty  cents  for  prompt  pay- 
ment. The  company  did  not  manufacture  its  own  gas 
but  bought  a  by-product  gas  under  a  contract  with 
the  Semet-Solvay  Company.  While  the  case  was 
under  consideration,  on  January  5,  1921,  a  supple* 
mental  petition  was  filed  stating  that  the  Semet-Sol- 
vay Company  had  given  notice  that  after  a  certain 
date  it  could  no  longer  furnish  gas  to  the  petitioner 
and  that  it  would  be  necessary  to  finance  the  opera- 
tion of  the  coke  ovens  of  the  Semet-Solvay  Company 
for  a  time  if  the  petitioner  were  to  continue  to  famish 
its  customers  witb  gas,  and  that  a  rate  additional  to 
that  demanded  in  the  ori^nal  petition  must  be 
granted  if  the  company  should  continue  operations. 
At  the  hearing  it  was  stated  by  the  attorneys  for  the 
petitioner  that  the  method  of  financing  the  coke  ovens 
was  impracticable  and  that  tiie  company  must  build 
a  new  water  gas  plant  at  a  cost  of  $35,000  to  supple- 
ment the  supply  to  be  furnished  by  a  plant  already 
owned  by  the  company.  This  new  plant  has  not  yet 
been  built  and  cannot  be  taken  into  consideration  in 
fixing  a  rate  until  it  is  actually  added  to  the  present 
plant.  The  company  also  furnished  gas  to  the  vil- 
lage of  Kemnore  under  a  contract  with  that  village, 
but  the  company  in  furnishing  the  village  has  no  dis- 
tribution expense  and  the  use  of  only  a  small  portion 
of  its  plant  can  fairly  be  charged  against  the  village. 
Accurate  figures  upon  which  a  determination  might 
be  made  as  to  the  proi>er  charge  to  be  made  against 
Kemnore  are  not  in  the  possession  of  the  Commis- 
sion. A  rough  estimate  has  been  made,  however, 
from  available  data,  and  the  determined  rate  is  so 
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near  the  rate  actually  charged  that  it  hardly  seems 
neceHsary  to  go  into  the  matter  with  greater  detail 
until  the  company  has  its  new  plant  in  operation  or 
retnms  to  the  use  of  by-product  gas.  The  compuiy 
makes  no  complaint  as  to  the  price  charged  Kenmore, 
and  there  is  the  further  question  whether  this  Com- 
miasion  can  disturb  a  rate  xmder  a  contract  made 
with  a  municipality. 

The  finandal  condition  and  needs  of  the  company 
appear  from  the  following  statements: 

Fixed  capital  investment  October  31,  1918.     $274,255 
Less  nataral  gas  mains,  erroneously  in- 
cluded as  part  of  artificial  gas  invest- 
ment           22,074 

$252,181 
Additions    to    capita]   investment,    from 
October  31,  1918,  to  November  30,  1920.       161,634 

$413,815 
Working  capital   58,149 

Rate  base   $471,964 

8  per  cent  on  $471,964  equals $37,757 


The  following  tables  present  the  fair  estimated  cost 
of  operation: 

*^  1,000 

cubie  feet 

Estimated  sales  of  gas  in  Tonawanda  for 
domestic  and  street  lighting  purposes  in 
1921  100J19 

Estimated  sales  of  gas  in  Eenmore 34,354 

Total 135,073 
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1,000 
eobic  feet 

Estimated  amonnt  of  gas  not  accoanted  for 

(23  per  cent  of  total  ootpnt) 40^7 

Total  output   !       175,420 

Production   expense  at  eighty   cents   per 
1,000  cnbie  feet $140,336 

Expenses  distribntion  department 12,868 

Expenses  customers  department 18,652 

General  department  operation 22,649 

$194,505 

Credit  from  other  operations 783 

$193,722 

Prodnction  department,  mainte- 
nance at  one  cent  per  1,000  cnbie 
feet $1,754 

Distribution  department,  main- 
tenance          6,038 

Cnstomers  department,  main- 
tenance         7,134' 

Utility  department,  maintenance       3,281 

Unclassified,  maintenance  5'11 

Total,  maintenance    18,718 

Total  operations  and  maintenance $212,440 

Depreciation,  2  per  cent  on  $413,815 8,276 

$220,716 

Taxes,  estimated  4,000 

I  Uncollectible  bills  300 

Total  revenue  reductions $225,016 

8  per  cent  on  $471,964 37,757 

Necessary  revenue    $262,773 
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Under  the  above  figures  the  proper  rate  appears  to 
be  as  follows : 

Necessary  revenue   $262,773 

Allowances,  etc $1,108 

Sales    to    village    of    Kenmore, 

34,354,000  cubic  feet  at  $1 34,354 

35,462 


$227311 


Bate  for  the  Tonawandas,  two  dollars  and  twenty- 
six  cents  per  1,000  cable  feet,  or,  to  make  the  rate  in 
multiples  of  five,  two  dollars  and  twenty-five  cents 
per  1,000  cubio  feet.  A  discount  should  be  made  for 
prompt  payment,  but  as  the  rate  of  two  dollars  and 
twenty-five  cents  per  1,000  cubic  feet  will  only  give 
the  amount  to  which  the  company  is  entitled,  the 
gross  rate  should  be  fixed  at  two  dollars  and  thirty- 
five  cents  per  1,000  cubic  feet  with  a  discoant  of  ten 
cents  per  1,000  cubic  feet  if  the  monthly  bill  is  paid 
within  fifteen  days  from  its  date.  The  rate  fixed  does 
not  take  into  consideration  the  new  water  gas  plant 
to  be  erected  by  the  company.  It  was  stated  upon  the 
hearing  that  this  plant  could  be  erected  within  sixty 
days,  and  the  suspension  of  operations  by  the  Semet- 
Solvay  Company  may  last  for  but  a  short  time.  The 
order  should  therefore  be  effective  for  a  limited 
period  when  the  questions  that  ultimately  must  be 
determined  can  be  considered. 

Hill,  Chairman,  and  Irvine  and  Van  Namee,  Com- 
missioners, concur  in  the  result;  Kellogg,  Commis- 
sioner, dissents. 
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In  the  Matter  of  the  Petition  (or  Complaint)  of 
Bbpublic  Light,  Heat  and  Power  Company,  Inc., 
mider  SeetionB  71  and  72,  Pnblic  Service  Commis- 
sionB  Law,  for  an  Order  Fixing  the  Maximnm  Price 
Which  May  Be  Charged  by  it  for  Natural  Gas  in 
the  Incorporated  Village  of  Lima,  livingaton 
Comity,  and  Other  MnnicipalitieB,  in  the  Counties 
of  Livingston,  Monroe  and  Ontario 

Case  No.  7048 

(Pnblio  Serriee  Comminrion,  Second  District,  Harch  1,  1921) 

Nfttonl  fu  ccmpMilei  —  »tei  —  unortliatioa. 

Wliere  a  natural  gas  company,  or  its  predecessor  in  interest, 
has  not  in  the  evlier  yean  made  proper  efforts  to  procnre  a 
rate  adequate  to  provide  for  amortization  of  its  capita!  inveet- 
ment,  the  reenlt  of  that  nej^ect  most  not  be  borne  by  those  who 
obtain  th«r  supply  of  gaa  during  the  last  few  years  of  the 
emnpany's  life.     (P.  347.) 

Rate  of  dghty-flve  cents  per  1,000  eabie  feet  with  a  dia- 
eoont  of  five  coiU  per  1,000  enbie  feet,  if  paid  within  a  short 
poriod,  sniDdest  to  produce  proper  amount  of  revenue.  Mini- 
mum charge  of  one  dollar  per  month  permitted.  (Pp.  348, 
349.) 

Williams,  Minard  &  Howell,  for  petitioner. 

Sutherland    &    Dwyer,    for    affected    towns    and 
villages. 

Henry  D.  Brown,  as  chairman  of  committee  repre- 
senting towns  and  villages. 

C.  J.  Bay,  for  village  of  Lima. 

C.  A.  Shuart,  for  town  of  Mendon. 
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H.  H.  Thompson,  for  town  of  Lima. 

James  M.  Heath,   president,  village  of  Honeoye 

Falls. 

Babhitb,  Commissioner. — This  is  an  application  hy 
the  Bepnhlic  Light,  Heat  and  Power  Company,  liic., 
for  an  order  anthorizing  it  to  charge  at  least  one  dol< 
lar  and  ten  cents  per  1,000  cubic  feet  with  a  discoaot 
of  ten  cents  per  1,000  cnbic  feet  for  prompt  payment, 
and  in  addition  a  minimnm  charge  of  one  dollar  per 
month  per  customer.  The  application  is  restricted 
to  what  is  known  as  the  Ontario  field  and  is  for  the 
purpose  of  fixing  the  price  for  natural  gas  to  be  fur- 
nished in  the  towns  of  East  Bloomfield,  West  Bloom- 
field,  Bristol,  Lima  and  Mendon,  and  in  the  villages 
of  East  Bloomfield,  Holcomb,  Honeoye  Falls  and 
Lima.  The  company  was  incorporated  in  July,  1918, 
and  is  the  owner  of  many  different  natural  gas  fields 
purchased  from  other  companies.  Its  Ontario  field 
has  no  physical  connection  with  any  other  part  of  its 
properties  and  must  be  treated  as  a  separate  unit. 

The  first  question  which  naturally  arises  is,  what 
principle  must  be  the  basis  of  a  decision  in  this  caset 
Every  utility  is  entitled  to  a  certain  aggregate 
amount  in  return  for  its  services.  This  amount  in- 
cludes two  elements,  viz.,  a  fair  and  proper  annual 
return  upon  the  value  of  the  property  invested  in  its 
basiness,  and  in  addition  the  value  of  that  invested 
property  by  the  end  of  its  life.  Of  course  that  prop- 
erty may  at  the  end  have  some  scrap  value  which 
should  be  charged  against  the  company,  hut  that  is 
merely  a  side  question  which  does  not  interfere  with 
the  main  principle.  To  be  more  explicit,  a  company 
may  invest  in  its  business  $100,000;  eight  per  cent 
may  be  considered  a  fair  return.    The  compfmy  is 
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entitled  to  receive  over  and  above  its  necessary 
expenses  and  income  needed  for  the  continuance  of 
its  business  net  $8,000  per  year  dnring  the  continn- 
ance  of  its  life,  Bnt  if  it  receives  only  $8,000  per  year 
the  business  is  transacted  at  a  loss  and  the  company 
must  in  addition  receive  either  during  or  at  the  end 
of  its  existence  the  $100,000  originally  invested.  Of 
conrse  the  above  statement  is  as  true  in  the  case  of  a 
private  business  enterprise  as  in  the  case  of  a  public 
service  corporation,  but  the  principle  is  not  commonly 
■understood  except  by  accountants  and  those  whose 
life  has  made  necessary  a  study  of  the  subject.  The 
difficulty  is  not  in  imderstanding  the  principle,  but  in 
its  application.  Most  companies  make  each  year  a 
charge  for  depreciation,  or  to  nse  a  more  technical 
phrase,  amortize  their  capital  investment;  that  is, 
they  chaise  o£E  as  a  disbursement  such  a  percentage 
of  that  investment  as  will  in  the  opinion  of  the  proper 
officda!  pay  bac^  the  entire  investment  by  the  end  of 
the  natural  life  of  the  company.  But  the  difficulty  is 
in  a  determination  of  the  life  of  the  company.  Many 
of  them  are  praotically  perpetual  in  their  existence — 
proper  repairs  and  improvements  will  extend  their 
usefulness  indefinitely.  Others  are  short  lived  and 
must  cease  to  function  at  a  comparatively  close  future 
date.  In  the  latter  class  are  mines  and  natural  gas 
companies.  A  mine  when  first  opened  may  show  a 
large  vein  of  ore  and  the  indications  are  that  the 
amount  of  valuable  material  is  lat^e,  bnt  the  sought 
product  may  suddenly  cease  and  the  mine  become 
worthless,  or  it  may  unexpectedly  expand  or  con- 
tinue to  an  unlocked  for  extent  and  the  mine  have  an 
unexpected  value.  Experience  has  taught  that  natural 
gas  wells  have  a  definite  life  and  that  when  their 
product  is  exhausted  it  is  gone  for  all  time  and  will 
not    be    replenished.     Some    may   last    for    years, 
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although  not  with  their  first  vigor;  others  become 
useless  within  a  few  months  or  a  few  years.  It  would 
seem  that  a  well  ta^  a  certain  definite  reservoir  or 
field,  and  that  when  the  source  of  supply  is  drained 
nature  does  not  replenish  the  gas.  The  difficulty 
arises  from  the  impossibility  of  predicting  when  the 
supply  will  cease  and  there  is  no  possible  way  of  tell- 
ing what  income  should  be  allowed  to  a  company  to 
recompense  it  for  its  capital  investment  in  gas. 
Experts  testify  and  give  their  opinion  as  to  the  prob- 
able future  life  of  a  gas  well  or  wells,  and  yet  that  tes- 
timony when  carefully  analyzed  is  clearly  in  the 
natare  of  a  guess— whether  or  not  a  shrewd  guess 
cannot  be  determined.  Nature  has  not  laid  her  cards 
upon  the  table  face  up  and  the  value  of  her  hand  is 
not  seen.  In  the  case  at  bar  the  general  superin- 
tendent of  the  company,  an  engineer  of  thirteen  years' 
experience  in  the  natural  gas  business,  testified  as  to 
the  probable  length  of  life  of  the  company  wells.  He 
had  made  several  inspections  of  the  Ontario  field  and 
stated  that  the  companies  with  which  he  was  asso- 
ciated had  about  one  thousand  three  hundred  wells. 
Over  sisty  wells  have  been  drilled  in  this  particular 
field,  of  which  only  twenty-three  are  now  producing 
gas.  This  field  has  been  in  existence  for  fifteen  or 
twenty  years.  The  oldest  well  now  producing  gas, 
which  would  appear  from  its  number,  six,  to  have 
been  drilled  many  years  ago,  showed  a  rode  pressure 
in  September,  1919,  of  84  pounds;  in  1917  it 
had  110  pounds  pressure.  Six  wells  were  drilled  in 
1916  and  some  of  those  are  already  dead.  This  same 
witness  testified  that  in  his  opinion,  with  the  same 
withdrawal  of  gas  that  has  taken  place  during  the 
past  three  years,  in  three  years  from  date  there  will 
not  be  enough  gas  to  supply  the  present  consumers  at 
any  time  of  the  year;  that  the  supply  will  probably 
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^Te  oat  in  less  than  that  time.  The  company  has  in 
its  case  presented  figures  for  amortization  upon  a 
hasis  of  nine  years  as  the  extent  of  the  future  life  of 
the  company.  When  the  general  superintendent  of 
the  cconpany,  an  expert,  and  an  experienced  natnral 
gas  man,  gives  his  opinion  nnder  oath  that  the  com- 
pany product  under  present  conditions  will  be 
exhausted  in  three  years  and  the  company  bases  its 
figures  upon  a  life  of  nine  years  it  Is  quite  evident 
that  no  rate  should  be  based  upon  so  hazy  and  uncer- 
tain a  speculative  proposition. 

An  examination  of  the  initial  production  of  the 
wells  and  the  rock  pressures  in  1919  as  compared  with 
those  of  1917  together  with  the  production  in  the 
years  named  shows  such  a  different  percentage  of 
variation  in  the  volmne  of  production  as  compared 
with  the  variation  in  rock  pressure  as  to  indicate  that 
the  figures  are  no  criterion  by  which  to  judge  when 
tiie  production  will  entirely  cease. 

There  is  another  consideration  which  must  be  taken 
into  account  in  determining  the  basis  upon  which  a 
rate  must  be  fixed.  The  company  upon  its  theory  of 
providing  for  a  return  of  its  invested  capital  by 
amortization  presents  figures  to  show  that  in  an  esti- 
mated remaining  life  of  nine  years  the  sum  of 
$44,161.18  should  be  set  aside  annually  to  properly 
provide  for  the  remaining  amortization  of  the  plant. 
The  sales  of  gas  for  the  year  ending  June  30,  1919, 
amounted  to  116,301,000  cubic  feet.  With  this  amount 
of  business  it  would  require  an  addition  of  practically 
thirty-eight  cents  to  the  price  for  gas  to  take  care  of 
the  amortization  alone.  With  a  decreased  supply  the 
amount  to  be  added  per  1,000  cubic  feet  would  be 
increased.  The  result  will  make  a  prohibitive  figure 
and  all  or  a  large  percentage  of  customers  will  be 
driven  away  and  ruin  the  business  of  the  company. 
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If  the  company  or  its  predecessor  in  interest  has  not 
in  the  earlier  years  made  proper  efforts  to  procure 
an  adequate  rate  the  result  of  that  neglect  moat  not 
be  borne  by  those  who  obtain  their  mpply  of  gas  dur- 
ing the  last  few  years  of  the  company's  life.  If  the 
company  has  already  been  paid  in  its  rates  the  value 
of  its  plant  then  no  more  can  be  required.  It  would 
appear  that  tbe  only  way  in  which  the  company  and 
its  customers  can  be  fairly  treated  is  to  consider  the 
enterprise  of  a  speculative  character  in  which  neither 
the  rewards  nor  the  time  they  are  to  continue  are 
certain  or  can  be  determined,  and  from  which  it  must 
necessarily  follow  that  the  owners  are  entitled  to  a 
somewhat  larger  return  than  in  a  businesB  of  a  more 
certain  character.  This  observation  is  more  particu- 
larly true  in  the  case  of  a  company  like  the  one  under 
discussion  which  depends  for  its  supply  of  gas  upon 
its  own  limited  fields  and  is  only  a  producer  from  its 
weUs  and  does  not  buy  from  outside  sources. 

Based  upon  the  foregoing  considerations  the  fol- 
lowing estimates  will  show  the  retam  to  which  the 
company  is  entitled: 

Fixed  capital  June  30, 1919,  as  per  report 
of  Commission  in  Case  6561 $428,190 

Less  other  intangible  capital  not  assign- 
able  to  any  definite  item  of  investment 
cost,  report  of  division  of  capitalization 

dated  December  11,  1917,  p.  147 47,489 

Total $380,701 

Working  capital 

Material  and  supplies $11,418 

Cash 6,091 

17>509 

Bate  base  $398,210 
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It  will  be  noticed  that  nothing  has  been  allowed  in 
the  foregoing  figures  for  "  going  value."  The  appli- 
cant has  not  favored  us  with  any  figures  as  to  the 
cost  of  building  up  the  business  of  the  company  but 
figures  have  been  presented  by  the  petitioner  which 
show  that  under  the  present  rate  for  gas  there  is  a  de- 
ficit of  any  return  amounting  to  $32,544.26,  and  that 
nnder  the  proposed  rate  of  one  dollar  per  1,000  cubic 
feet  there  will  be  a  deficit  of  any  return  amonnting  to 
$11,580.68.  It  is  quite  difiScolt  to  understand  what 
figure  should  be  named  for  a  "  going  value  "  when 
money  has  been  spent  for  building  up  a  business  to 
be  conducted  at  a  loss.  That  kind  of  "  going  value  " 
would  appear  to  be  a  liability  rather  than  an  asset. 
This  is  true  when  the  fact  in  which  we  really  are 
interested  is  what  is  called  *'  going  concern  valne," 
which  means  the  difference  in  value  between  a  concern 
'  without  any  business  at  all  and  the  same  concern  with 
an  established  business,  as  distinguished  from  a 
"  going  value  "  which  is  a  term  usually  applied  to 
the  expense  of  producing  the  business. 

To  cover  a  reasonable  return  on  investment 
together  with  a  proper  allowance  for  depreciation  and 
depletion,  12  per  cent  may  be  taken  as  fair : 

12  per  cent  on  $398,210 $47,785 

Operating  revenue  deductions,  based  on 

experience  of  1919 27,311 

Necessary  revenue $75,096 


The  average  decrease  per  year  in  amount  of  gas 
sold,  based  upon  the  figures  of  1917  and  1919,  is  11 
per  cent.  This  would  give  a  future  sale  of  92,123,000 
cubic  feet  for  the  year  ending  June  30,  1921,  which 
would  require  a  rate  of  eighty-one  and  one-half  cents 
per  1,000  cubic  feet    A  rate  of  aghty-five  cents  per 
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1,000  cubic  feet  with  a  discomit  of  Ave  cents  per  1,000 
if  paid  within  a  short  period  of  time  will  produce  the 
proper  amonnt  of  revenue. 

The  company  also  asks  for  a  minimam  charge  of 
one  dollar  per  month.  The  average  amount  of  gas 
sold  per  coatomer  for  the  year  1919  was  89,300  cubic 
feet,  or  7,442  cubic  feet  per  month.  The  average  sale 
per  customer  during  the  month  of  least  sales  was 
3,500  cubic  feet.  With  allowance  for  the  5  per  cent 
discount,  one  dollar  will  pay  for  1,250  cubic  feet  of 
gas.  As  this  minimum  charge  is  atuorbed  in  the  total 
bill  the  minimum  amount  demanded  is  not  unreason- 
able. 


In  the  Matter  of  the  Complaint  of  Twenty-six  Cua- 

TOHEBS   FOB  ElECTBICITT  agdlUSt  NORTHERN  AdIBON- 

DACK  Power  Coupant,  as  to  Service  of  Electricity 
Bendered  the  Pnblie 

Case  No.  7634 

(Pnblie  Serviee  ComiiiiBKOn,  Seoond  DIstriet,  March  1,  1921) 

Electric  U^tttnc  eompanlea  —  ehaacw  and  improremonti  ordered. 

Fred  A.  Torrance  (P.  J.  Tiemey,  of  counsel),  for 
complainants. 

George  E.  O'Connor,  for  respondent,  and  Thomas 
O'Connor,  president  of  the  respondent. 

KELLOGa,  Commissioner. —  This  complaint  against 
the  quality  of  service  famished  by  the  respondent 
in  the  unincorporated  village  of  Ausable  Foriis  is 
most  general  in  terms.  It  is  charged  *'  that  the  elec- 
tric service  furnished  by  the  said  Northern  Adiron- 
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daok  Power  Co.  is  not  such  as  should  be  provided  by 
the  said  c<Hnpany  owing  to  a  lack  of  facilities  in 
manufacture  and  distribntion  resulting  in  the  service 
being  interrupted  to  the  damage,  inconvenience  and 
discomfiture  of  the  consumere." 

For  many  years  complaints  of  this  service  have 
been  received  by  this  Commission,  and  these  com- 
plaintB  were  contemporaneous  with  the  very  active 
controversy  that  has  raged  over  the  right  to  furnish 
electric  light  and  power  in  Ausable  Foiks. 

In  1^2  the  respondent  constmcted  a  transmission 
line  from  Ansal^le  Chasm  and  commenced  furnishing 
electric  light  and  power  to  the  inhabitants  of 
Ausable  Forks  residing  on  the  south  side  of  the 
Ausable  river,  in  the  town  of  Jay,  Essex  county. 
Soon  after  the  establishment  of  this  line  controversy 
arose,  which  haa  since  been  continued,  with  the  J.  &  J. 
Sogers  Company,  the  dominating  industrial  interest 
of  the  place. 

The  Paul  Smith's  Electric  Light  and  Power  and  Bait- 
road  Company  attempted  to  obtain  permission  t«  con- 
etmot  lines  and  exercise  franchises  on  the  Jay 
side  of  the  river  in  competition  with  this  respondent, 
and  the  application  was  denied  in  Case  No.  4416,  3  St. 
Dept.  Bep.  69.  See  4  P.  S.  C.  2d  D.  370.  It  however 
suppUes  electric  current  to  that  portion  of  the  village 
on  the  north  side  of  the  stream,  in  tiie  town  of  Black 
Brook,. Clinton  county. 

Thereafter  the  J.  &  J.  Bogere  Company,  organized 
as  a  business  corporation,  attempted  to  furnish  elec- 
tric light  and  power  to  the  community,  but  was 
restrained  by  order  of  the  court  in  an  action  brought 
by  this  Commission.  Public  Service  Commission  v. 
J.  <B  J.  Rogers  Company,  103  Misc.  Bep.  711;  afPd., 
184  App.  Div.  705. 

The  Bogers  Company  thereafter  incorporated  an 
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electric  company,  known  as  Ansable  Forks  Eleetrio 
Company,  Inc.,  which  applied  to  this  Commission  for 
permission  to  exercise  franchises  in  the  town  of  Jay. 
Thie  was  denied  by  this  CommiBsion  Jannary  27, 
1920  (23  St.  Dept.  Bep.  1)  and  a  motion  for  rehearing 
was  denied  by  further  order  of  Augnst  24, 1920  (24  St. 
Dept.  Rep.  226).  Accompanying  both  orders  were 
extensive  opinions,  reciting  the  facts.  The  writings 
on  the  subject  of  tiie  rifj^t  of  the  respective  contending 
parties  are  already  sufficiently  voluminous  to  suggest 
the  impropriety  of  unnecessarily  adding  thereto  in  the 
present  opinion. 

Suffice  it  to  say  that  throughout  the  controversy 
there  have  been  frequent  otunplaints  as  to  the  quality 
of  service.  Uany  of  them  were  bona  fide  and  entirely 
just,  but  some  of  tibem  undoubtedly  were  lodged,  not 
_with  the  idea  of  improving  the  service  of  the  com- 
pany, but  to  assist  the  Bogers  Company  in  its  efforts 
to  supersede  it  in  fnmishing  electricity  to  the  inhab- 
itants of  the  village,  by  discrediting  the  ability  of 
this  respondent  to  fnmish  adequate  service. 

The  orders  of  this  Commission  throughout  this 
controversy,  sustaining  the  rights  of  this  respondent 
in  the  territory  in  question,  have  been  based  upon  the 
theory  that  it  was  able  to  render  adequate  serricQ 
and  should  do  so.  The  fact  that  it  has  been  for  many 
years  under  the  closest  hostile  surveillance  does  not, 
of  course,  diminish  in  any  degree  its  full  duty  in  the 
matter  to  adequately  serve  its  customers.  Indeed 
the  fact  that  other  interests  are  willing  and  anxious 
to  render  this  service  emphasizes  the  duty  of  this 
respondent,  if  it  is  to  be  permitted  to  operate  without 
competition  in  the  locality,  to  render  as  nearly  per- 
fect service  as  the  reasonable  demands  of  the  situa- 
tion require. 

The  generating  station  of  the  respondent  is  located 
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at  Ansable  Chasm,  some  fourteen  and  one-half  miles 
distant  from  Ansable  Forks. 

A  hearing  was  had  at  Plattsbnrgh,  Angnst  9,  1920. 
Various  witnesses  testified  to  intermptions  in  the 
service,  temporary  in  character  but  more  or  less  an- 
noying, and  indicating  a  condition  which  shonld  be 
remedied. 

Previously  there  had  been  an  inspection  of  the 
plant  made  and  a  report  thereon  was  submitted  by 
Mr.  Cheney,  the  chief  of  onr  division  of  light,  heat 
and  power.  The  recommendations  contained  in  this 
report  were  claimed  by  the  comptiny  to  have  been 
complied  with  to  the  extent  of  its  ability. 

It  was  determined  upon  the  hearing  to  have  another 
inspection  of  the  plant  made  by  a  representative  of 
the  Commission,  who  would  siibmit  recommendations 
as  to  further  improvements.  Such  a  report  was  accord- 
ingly made  by  Inspector  Kievit,  under  date  of  Sep- 
tember 2, 1920.  It  was  submitted  to  both  parties  and 
added  to  the  record,  and  a  further  hearing  was  had 
at  Albany  on  November  11, 1920. 

The  company  expressed  its  willingness  to  comply 
with  most  of  the  reoommendations  of  Inspector 
Kievit,  as  well  as  those  of  Harry  Barker,  an  engineer 
who  had  examined  the  plant  and  was  called  as  a  wit- 
ness in  behalf  of  the  complainants. 

Some  question  was  made  as  to  the  propriety  of 
installing  "  choke  coils  "  to  add  to  the  lightning  pro- 
tection at  the  power  hoase  and  substation.  The  com- 
pany also  disputed  the  advisability  of  adding  an 
aerial  ground  wire.  This  was  suggested  by  Engineer 
Barker  and  received  the  approval  of  Inspector 
Kievit.  The  evidence  indicates  that  it  would  cost 
about  $4,000  upon  the  high  power  transmission  line 
between  the  generating  station  at  Ausahle  Chasm  and 
the  substation  at  Ansable  Forks. 
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Much  of  the  trouble  has  been  due  in  the  past  to 
damages  from  lightning.  This  is  shown  to  be  a  local- 
ity where  electric  storms  are  frequent  at  certain 
seasons  of  the  year,  and  the  added  protection  afforded 
by  those  devices  should  be  availed  of  in  order  to  mini- 
mize, so  far  as  possible,  suspension  of  service  from 
this  cause. 

Since  the  recommendations  of  the  inspector,  the 
company  has  shown  praiseworthy  perseverance  in 
attempting  to  remedy  many  of  the  defects  pointed  out, 
and  there  is  nothing  in  its  procedure  as  yet  to  indi- 
cate a  disposition  to  do  less  than  shall  be  directed  by 
this  Commission. 

Certain  of  the  proposed  improvements  have  not 
been  completed.  Many  of  them  have.  Without  going 
further  into  detail,  it  may  be  sufiRcient  to  say  that 
the  order  which  is  proposed  and  submitted  herein 
covers  substantially  all  of  the  changes  and  improve- 
ments which  should  be  made,  in  order  to  rendc'r  the 
service  reasonably  eflfioient,  and  such  as  under  the 
circumstances  patrons  of  tiie  company  are  warranted 
in  demanding. 

One  very  important  matter,  however,  must  be 
reserved  for  further  consideration.  There  shoxild 
be  some  provision  made  for  "  stand  by"  power  for 
emergencies.  The  simplest  solution  of  this  problem 
would  be  to  make  an  agreement  with  the  Rogers  Com- 
pany, or  Paul  Smith's  Company,  at  Ausable  Forks,  to 
enter  into  a  reciprocal  arrangement  for  that  purpose, 
so  that  either  party  could  in  times  of  sudden  emer- 
gency be  relieved  by  the  other. 

The  contest  which  has  existed,  however,  for  years 
between  the  respondent  and  the  parties  mentioned 
discourages  to  some  extent  the  hope  that  siieh  an 
arrangement  can  be  amicaWy  made.  It  would,  of 
course,  be  the  natural  and  usual  thing  for  both  par- 
23 
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ties  engaged  in  this  business  to  enter  into  audi  an 
arrangement,  but  the  attitude  these  parties  assome 
towarde  each  other  may  prevent  such  voluntary 
agreement. 

A  proceeding  has  been  instituted,  and  is  now  pend- 
ing before  this  Commission,  brought  by  the  respond- 
ent, to  require  the  Paul  Smith's  Electric  Light  and 
Power  and  Railroad  Company  to  famish  to  it  "  stand 
by ' '  power  in  times  of  emergency.  This  proceeding  has 
not  yet  been  heard,  and  the  propriety  of  granting  the 
relief,  or  the  power  of  this  Commission  to  order  it, 
has  not  yet  been  determined. 

If  it  is  not  possible  to  obtain  j)ower  for  this  purpose 
from  some  other  electric  company  producing  electric 
current,  two  alternatives  are  offered.  Either  the 
hydro-electric  plant  of  the  respondent  should  be  dupli- 
cated, or  an  engine-driven  plant  installed  for  the 
purpose. 

^though  the  company  shoold  be  directed  to  ener- 
getically prosecute  the  attempt  to  secure  in  some 
form  a  source  of  auxiliary  power  during  emergenci^, 
it  would  not  be  proper  at  this  time,  under  the  condi- 
tions, to  specify  in  detail  the  method  by  which  such 
power  should  be  procured.  A  general  direction  to 
that  effect  must  suffice  for  the  present. 

HDl,  Chairman,  and  Irvine  and  Van  Namee, 
Commissioners,  concur;  Barhite,  Commissioner,  not 
present. 
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JxL  the  Matter  of  the  Petition  (or  Complaint)  of  Ithaca 
Tkaction  Company,  under  Subdivision  1,  Section  49, 
Public  Service  Commissions  Law,  and  Section  181, 
Railroad  Law,  for  Permission  to  Increase  Passenger 
Pare;  and,  mider  Section  29,  Public  Service  Com- 
missions Law,  as  to  Filing  Tariff  on  Short  Notice 

Case  No.  7946 

(Fablie  Serviee  CommiBaioii,  Second  District,  March  1,  1921) 

Straat  rallwars  —  fares  —  adeiiuto  ratam. 

Where  a  fare  of  ten  cents  demanded  by  the  company  would 
reentt  in  decreased  patronage  to  an  extent  (hat  the  company 
would  gain  nothing  in  the  way  of  additional  revenue,  while 
at  the  same  time  a  lai^  proportion  of  the  public  would  be 
deprived  of  the  use  of  the  utility,  the  Commiaaion  will  grant 
only  what  is  imperatively  required  to  keep  the  system  in 
opwation.      (Pp.  368,  369.) 

Fare  of  eight  oente  authorized  as  a  choice  between  two  rates, 
twther  promising  an  adequate  return.    (P.  369.) 

Davies,  Auerbach  &  Cornell  {by  H.  C.  McCollom), 
for  the  petitioner. 

Riley  H.  Heath,  city  attorney,  tor  the  city  of  Ithaca 
and  also  for  Ithaca  Board  of  Commerce. 

Irvine,  Commissioner. — By  order  made  November 
21, 1917,  the  Ithaca  Traction  Corporation  was  permit- 
ted to  increase  its  passenger  fares  to  six  cents  upon 
what  will  for  convenience  be  called  the  city  lines. 
November  14, 1918,  it  was  permitted  to  make  a  similar 
increase  to  seven  cents.  It  now  asks  permission  to 
increase  its  fares  to  ten  cents.    The  corporation  was 
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organized  in  1914  as  a  part  of  the  reorganization  of 
the  former  Ithaca  Street  Railway  Company  and  the 
former  New  York,  Auburn  and  Lansing  Railroad  Com- 
pany. It  has  outstanding  bonds  to  the  amount  of 
$763,000  and  capital  stock  to  the  amount  of  $400,000, 
the  stock  owned  by  the  Central  New  York  Southern 
Railroad  Corporation,  the  successor  of  the  New  York, 
Auburn  and  Lansing  Railroad  Company.  It  has  paid 
no  dividends.  It  operates  a  system  in  the  city  of 
Ithaca  extending  into  the  village  of  Cayuga  Heights 
wid  slightly  into  the  town  of  Ithaca.  As  a  part  of  ita 
system  it  also  operates  a  line  within  the  city  of  Ithaca 
from  College  avenue  to  the  East  Ithaca  station  of  the 
Lehigh  '\'' alley  Railroad  Company.  The  cars  on  this 
line  are  operated  along  State  street  and  Eddy  street 
and  for  a  short  distance  over  a  private  right  of  way  to 
College  avenue  and  thence  to  the  East  Ithaca  sta- 
tion. On  this  line,  by  virtue  of  the  operation  of  a 
provision  of  section  181  of  the  Railroad  Law,  appar- 
ently designed  with  a  view  of  applying  to  this  particu- 
lar operation,  the  fare  is  and  always  has  been  ten 
cents.  This  application  does  not  relate  to  that  line  and 
■by  the  city  system  we  mean  the  system  of  the  corpora- 
tion with  the  exception  of  the  East  Ithaca  line.  The 
corporation  also  has  a  steam  power  plant  with  a 
capacity  much  in  excess  of  the  requirement  for  street 
railroad  operation.  It  sells  steam  to  the  adjoining 
Remington  Salt  Works  and  it  also  sells  electric  energy 
to  the  salt  works  and  to  the  New  York  State  Qas  and 
Electric  Corporation.  In  reaching  a  valuation  of  the 
property  and  also  in  determining  operating  results, 
for  the  purposes  of  the  present  ease  the  East  Ithaca 
line  has  been  excluded.  For  purposes  of  valuation  tiie 
power  plant  has  been  apportioned  according  to  the 
demand  of  the  city  system  as  compared  with  the  entire 
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demand  for  all  pnrposes.  In  determining  operating 
results  here  there  has  been  allowed  as  an  operating 
expense  tlie  cost  of  the  power  used  by  the  city  system 
alone  instead  of  taking  the  entire  cost  of  operating  the 
power  plant  and  crediting  the  sales  of  steam  and 
power.  This  has  been  done  because,  under  recent 
and  prospective  fuel  and  labor  costs,  it  seems  as  if 
the  contract  for  power  with  the  New  York  State  Gas 
and  Electric  Corporation  has  become  unprofitable  to 
the  traction  corporation  and  losses  thereby  sustained 
should  not  be  imposed  upon  the  patrons  of  the  street 
railroad.  Further  in  reaching  a  valuation  there  have 
been  excluded  entirely  certain  land  and  water  rights 
together  with  a  rather  extensive  flume  once  utilized  as 
a  part  of  a  hydraulic  plant  but  no  longer  in  use  or 
in  prospective  use. 

There  was  no  opposition  presented  at  the  hearing 
except  on  behalf  of  the  city  of  Ithaca  which  made  cer- 
tain suggestions  as  to  matters  demanding  investiga- 
tion and  then  submitted  the  case  to  the  judgment  of  the 
Commission.  In  other  words,  the  position  of  the  city 
was  that  it  did  not  desire  to  offer  an  arbitrary  or 
unjustified  opposition  but  that  it  desired  a  critical 
examination  and  was  willing  to  submit  to  what,  after 
such  an  examination,  it  should  be  found  the  company 
had  shown  itself  justly  entitled.  Aside  from  some  of 
the  matters  already  discussed  it  has  suggested  that 
there  had  been  an  improvident  construction  of  double 
track  on  Tioga  street  and  on  Thurston  avenue.  The 
Thurston  avenue  track  is  a  part  of  what  is  known  as 
the  loop,  the  line  forking  at  State  street  and  Stewart 
avenue  and  forming  a  broad  loop  extending  across  the 
campus  of  Cornell  University  and  through  that  section 
of  the  city  known  as  Cornell  Heights.  The  line  was 
formerly  operated  on  Thurston  avenue  as  a  single 
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track  with  turnouts.  That  it  is  possible  to  so  operate 
is  demonstrated  by  years  of  actual  operation.  Never- 
theless by  far  the  greater  part  of  the  traffic  is  handled 
by  cars  asing  the  loop.  They  operate  and  should 
operate  in  both  directions  and  the  double  track 
referred  to  greatly  expedites  the  traffic  and  tends  to 
stabilize  the  schedules.  For  complete  stabilization  the 
entire  loop  should  be  double  tracked.  The  wisdom  of 
double  tracking  the  Tioga  street  line  is  less  evident 
It  was  done  as  a  part  of  a  repaving  operation  by  the 
city.  If  it  was  ever  to  he  done  that  was  the  time  to 
do  it.  The  Commission  has  frequently  said  and  has 
sometimes  been  reminded  by  the  courts  that  it  is  a 
regulatory  body  in  the  interest  of  public  service  and 
that  it  is  not  a  board  of  directors  of  the  corporations 
subject  to  its  supervision.  It  is  not  felt  that  the  Com- 
mission has  any  authority  to  withdraw  from  the  valua- 
tion of  a  corporation  the  cost  of  an  improvement 
actually  used  in  the  public  service  merely  because 
years  after  the  fact  it  believes  that  expenditures  made 
by  directors  in  good  faith,  looking  into  the  future 
instead  of  back  npon  the  past,  were  unwise. 

In  the  1917  case  the  Commission  nsed  a  valuation 
of  Uie  city  system  of  $758,690  including  intangibles 
and  $584,991  excluding  intangibles.  These  were  the 
figures  as  of  December  31,  1916.  At  the  time  of  the 
reorganization  a  valuation  was  reached  after  careful 
examination  as  of  April  1,  1914.  The  figures  used  in 
1917  were  based  upon  this  valuation  adjusted  accord- 
ing to  additions  and  retirements  in  the  intervening 
period.  The  apportionment  as  between  the  city  system 
and  the  remainder  of  the  property  was  reached  in  part 
by  direct  allocations  and  in  part  by  percentage  appor- 
tionments based  as  to  ways  and  structures,  and  equip- 
ment for  the  most  part  on  car  miles  and  as  to  power 
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plant  on  the  load.  The  same  system  has  again  been 
used.  As  of  September  30, 1920,  according  to  the  same 
system  we  have  a  total  valuation  without  intangibles 
of  $846,650;  with  intangibles  $1,115,941.  The  portion 
of  the  city  system  without  intangibles  is  $550,234  and 
with  intangibles  $725,273.  It  will  be  seen  that  there  is 
a  material  reduction.  This  is  due  chiefly  to  the  retire- 
ment of  equipment.  While  it  does  not  appear  in  the 
present  record  and  it  is  immaterial  to  the  decision  it 
is  known  that  a  ear  bam  and  several  cars  have  since 
1917  been  destroyed  by  fire  and  have  not  been  replaced. 
There  is  also  a  slight  reduc^on  in  the  proportion  of 
power  plant  value  to  the  city  system.  This  is  due  to  a 
reduction  of  the  comparative  load  to  the  street  railway 
system. 

With  the  items  above  mentioned  excluded  and  witii- 
out  making  any  allowance  for  working  capital  there 
can  be  no  question  that  the  tangible  fixed  capital  valua- 
tion of  $550,233  is  extremely  low. 

For  the  purpose  of  determining  the  revenues,  oper- 
ating expenses  and  income,  the  company  also  presents 
its  evidence  in  such  form  as  to  indicate  separately  its 
entire  operations  and  its  operations  in  what  it  terms 
the  increased  fare  zone,  that  is  to  say,  the  city  system 
or  street  railroad  operations  other  than  on  the  East 
Ithaca  line.  The  portion  not  included  in  the  increased 
fare  zone  consists  of  street  railway  operation  on  the 
East  Ithaca  line  and  the  result  of  contract  operations 
with  the  Central  New  York  Southern  Railroad  Cor- 
poration and  power  house  operation  other  than  for 
increased  zone  purposes.  The  calculations  have  been 
checked  against  independent  calculations  made  by  the 
experts  of  the  Commission  with  the  resnlt  that  there 
is  so  little  difference  either  in  detail  or  in  aggregate 
results  that  any  slight  differences  in  figures  are 
entirely  negligible  in  the  calculation  of  rates.    Past 
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revenues,  of  course,  are  for  the  most  part  absolate. 
Operating  expenses  have  required  allocations  and 
apportionmente  in  order  to  segr^ate  the  expenses  of 
oity  system  operation  from  other  operations  of  the 
company.  The  apportionments  cannot,  of  course,  be 
exact  but  the  conformity  in  results  between  the  com- 
pany's computations  and  those  of  the  Commission  are 
a  sufficient  warrant  for  the  conclusion  that  there  is  no 
substantial  inaccuracy  or  inequity  in  the  method  pur- 
sued by  the  company. 

As  already  stated  the  company  sells  steam  to  the 
Remington  Salt  Works.  It  sells  electric  energy  to  the 
Remington  Salt  Works  and  to  the  New  York  State 
Gas  and  Electric  Corporation.  The  cost  of  power 
house  operation  has  been  computed  together  with  the 
cost  per  kilowatt  hour  of  generating  cdtemating  cur- 
rent. Power  expenses  of  the  city  system  have  been 
ascertained  by  applying  this  price  to  the  alternating 
current  kilowatt  hour  system  used  to  operate  the  city 
system.  Accordingly,  there  have  been  deducted  from  the 
corporate  revenues  the  receipts  from  the  sale  of  electric 
energy  to  the  two  other  corporations.  This  eliminates 
all  question  as  to  whether  the  other  sales  are  profitable 
or  unprofitable.  If  they  have  become  unprofitable  as 
it  seems  the  resnlting  loss  is  not  cast  upon  patrons 
of  the  street  railroad.  As  to  the  sale  of  steam  this 
method  cannot  be  applied  and  there  has  been  credited 
to  city  system  street  railroad  operations  that  propor- 
tion of  the  revenue  from  steam  indicated  by  the 
amount  of  electric  energy  required  for  city  system 
stieet  railroad  use  as  compared  with  the  entire  out- 
put. This  is  about  30  per  cent.  Inquiry  was  made  at 
the  hearing  and  the  Commission  is  informed  that  there 
has  been  much  general  curiosity  concerning  what  is 
popularly  termed  costs  of  management.  The  firm  of 
Fordi  Bacon  A  Davis  receive  a  small  fee  as  consulting 
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engineers  to  which  is  added  specific  charges  for  time 
and  expenses  in  connection  with  the  engineering  and 
management  of  the  property.  The  general  and  miscel- 
laneous expenses  according  to  the  Commission's  classi- 
fication of  accounts  emhrace  these  general  expenses  of 
management  together  with  other  items  of  expense  not 
incladed  under  maintenance,  traffic,  conducting  trans- 
portation and  power.  In  1917  and  1919  the  general 
expenses  aggregated  something  over  $20,000  in  each 
year.  It  is  explained  that  these  high  amounts  were 
dne  to  a  fire  and  an  explosion  in  the  power  house.  In 
1918  they  amoanted  to  a  little  over  $15,000  and 
approximately  the  aame  amount  is  indicated  for  the 
year  1920  by  the  actual  experience  of  the  first  nine 
months.  The  company  estimates  about  $20,000  for  the 
coming  year.  This  seems  too  high  as  compared  with 
other  systems  of  approximately  the  same  size.  Fifteen 
thousand  dollars  seems  not  only  abont  normal  expense 
of  this  road  but  is  about  the  average  expense  of  com- 
parable systems.  For  other  companies  the  1919  figures 
are  the  latest  available  for  detailed  expenses  and  com- 
parison may  be  made  with  other  systems  of  approxi- 
mately the  same  size  although  differences  in  condi- 
tions prevent  any  very  strong  inferences.  For  main- 
tenance of  way  the  average  expense  per  car  mile  in 
Ithaca  was  one  and  sixty-one  one-hnndredths  cents, 
the  average  for  the  others  eight  and  twenty-eight  one- 
hundredths  cents.  For  maintenance  of  equipment, 
Ithaca  two  and  twenty-four  one-hundredths,  the  aver- 
age of  others  four  and  six-tenths  cents.  For  power 
the  average  in  Ithaca  according  to  the  method  we  have 
pursued  of  computing  power  expense  is  eleven  and 
five-tenths  cents,  while  for  the  other  companies  it  is 
only  four  and  fifty-five  one-hundredths  cents.  All  ex- 
cept one  of  the  other  companies  examined  is  supplied 
wholly  or  in  part  1^  hydraulioally  generated  power 
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and  none  presents  anything  approaching  the  power 
demand  of  the  Ithaca  grades.  For  condncting  transpor- 
tation, assmning  present  wages  to  continne  and  the 
number  of  car  hours  to  remain  the  same,  the  expense 
per  car  mile  in  Ithaca  will  be  fourteen  and  eleven  one- 
hundredths  cents  and  the  average  for  the  other  sys- 
tems thirteen  and  fourteen  one-hundredths.  The  total 
expense  per  car  mile  in  Ithaca,  disregarding  the  incon- 
nderable  item  of  traffic  expenses,  shonld  be  about 
tiiirty-three  and  five-tenths  centa  as  against  an  aver- 
age of  the  systems  compared  of  over  thirty-seven  centa. 
The  only  inference  safely  to  be  drawn  from  the  above 
comparison  is  that  the  management  is  not  extravagant 
and  that  the  expenses  are  far  from  abnormal.  None 
of  the  other  systems  is  highly  profitable  and  some  are 
decidedly  unprofitable.  While  the  comparison  shows 
that  the  Ithaca  expenses  are  on  the  car  mile  basis 
unuBuaUy  low  the  car  mile  operation  per  mile  of  road 
is  much  higher  than  in  the  case  of  any  of  the  other 
companies.  In  other  words,  Ithaca  gets  more  street 
car  service  in  proportion  to  the  length  of  its  road  than 
Cortland,  Geneva,  Kingston,  Poughkeepsie  or  Water- 
town.  The  expense  per  mile  of  road  is,  therefore,  high. 
A  large  part  of  the  traffic  in  Mhaca  is  attributable 
to  Cornell  University.  In  1917  and  1918  a  very  lai^e 
proportion  of  those  who  would  otherwise  have  been 
in  attendance  as  students  were  engaged  in  war  service. 
The  consequenit  disturbance  in  traffic  and  operating 
conditions  render  those  years  without  value  for  com- 
parative purposes.  The  early  part  of  1919  was  also 
abnormal.  The  complete  figures  for  1920  are  not  yet 
obtainable.  There  has,  therefore,  been  prepared  a 
table  embracing  a  condensed  income  statement  for  tiie 
years  1916,  1919  and  the  year  ending  September  30, 
1920.  If  the  conditions  prevailing  during  the  year 
•uding  September  30,  1920,  could  be  maintained  the 
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present  application  would  probably  be  unjnstified  as 
the  income  indicates  a  rate  of  retnm  of  something 
over  7  per  cent  if  intangibles  be  excluded  and  about 
5%  per  cent  including  intangibles.  Thoae  conditions 
in  some  respects  cannot  be  maintained  and  in  some 
others  might  be  but  should  not.  The  maintenance  of 
way  expenaes  have  been  abnonnaUy  low  for  several 
years.  In  the  interest  of  future  service  and  even 
future  safety  they  should  be  considerably  iiicareased. 
There  was  spent  for  ihis  purpose  in  the  year  ending 
September  30,  1920,  $6,003.76.  The  company  esti- 
mates for  the  coming  year  919,320.  Tliis  la  almost 
too  much  in  the  way  of  deferred  maintenance  to  recoup 
out  of  the  revenues  of  a  single  year,  but  a  liberal 
allowance  should  be  made.  "We  allow  $12,000.  Mainte- 
nance of  equipment  was  $8,550.95.  Here  also  an  addi- 
tional allowance  should  be  made.  The  company  esti- 
mates about  $12,000  and  we  do  not  deem  this  too  high. 
For  power  tiie  company  estimates  $50,324.  It  is 
reasonable  to  ei^eot  a  decrease  in  the  cost  of  generat- 
ing energy,  but  when  we  find  that  the  cost  of  power  in 
1917  was  $31,000,  in  1918  $44,000,  in  1919  $40,600  and 
in  the  year  ending  September  30,  1920,  $42,754,  we 
cannot  with  reason  reduce  this  item  beyond  the  last 
figure,  aay  $42,750.  The  cost  of  conducting  transpor- 
tation will  be  materially  increased  because  of  an 
increase  in  wages  effeotave  October  1,  1920,  whereby 
the  present  wage  for  motormen  and  conductors  is 
forty-six  cents  an  hour.  This  cannot  at  present  be 
deemed  excessive.  With  operations  the  same  in  1921 
as  in  the  past  year  this  item  should  amount  to  $55,276. 
The  company  estimates  for  ite  general  and  miscel- 
hineous  expenses  $20,759.  We  allow  $16,000.  This 
results  in  total  estimated  operating  expenses  of 
$138,026.    Taxes  we  calculate  at  $8,000. 
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i»ie 

1919 

12tnoiithi 
30,^^ 

KABNnraa 

1125,370  as 
572  00 
157  35 

280  64 

8144,W1  67 
341  00 

Total 

1126,380  68 

1145,285  67 

$160,989  66 

Other  atnet  nilwaj  nrenue 
AdTntiBLUg  ftDd  other  privilegee . . 
Hent  of  tracka  and  temunata 

|5fi0  00 
237  98 
846  39 

$550  00 

230  U 

1,003  23 

$550  00 
206  11 

Rent  of  buildinga  and  other  prop- 

3,603  28 
59  96 

1,901  61 
122  34 

$5,107  61 

$3,807  29 

1131 ,578  29 

(149,092  96 

$170,397  58 

Maintenonoe  of  my  Bnd  Etructurw* 

|7,71G  59 
9.780  83 
107  38 
40,378  51 
21,389  00 

$6,303  12 
8,766  39 

$6.003  76 
8,550  96 

44,194  21 
40,618  07 

'26;803'74 

47,29.i  76 
42,7»1  89 

General  and  miaeeUaneoua  expeiues. 

13,647  17 

15,391  33 

192,416  48 

$120,674  53 

$119,996  68 

S3g,161  81 
6,537  30 

$2S,418  43 
8,375  60 

8,047  34 

$32,624  61 

$20,042  83 

*  No  anowancs  for  depreciation  for  1919  and  1920. 

Note. — Since  the  preparation  of  the  foregoing  table 
the  corporation  has  filed  its  quarterly  report  for  the 
last  qnarter  of  1920  so  that  it  would  be  now  possible 
to  substitute  for  the  last  column  in  the  table  the  actual 
results  for  the  calendar  year  1920.  The  report  shows 
transportation  reveuues  about  $9,000  in  excess   of 
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those  shown  in  the  taWe  but  it  ahowa  operating 
expenses  in  excess  of  those  so  appearing  with  the 
exception  of  the  general  and  miscellaneons  expenses. 
These  are  reduced  to  about  the  amount  we  have  esti- 
mated 86  proper.  The  net  result  is  less  favorable 
than  indicated  in  the  table. 

Using  the  adjustments  hereinabove  indicated  we 
estimate  operating  expenses  for  1921  as  follows: 

Maintenance  of  way  and  structures $12,000 

Maintenance  of  equipment 12,000 

Condncting  transportation  . , 55,276 

Power   42,750 

General  and  miscellaneons  16,000 

Total  $138,026 

Taxes   8,000 

Total  $146,026 


Xf  we  apply  the  revenue  under  the  present  fares  to 
the  traffic  of  the  year  ending  September  30, 1920,  and 
use  the  estimated  operating  expenses  for  1921  we  have 
a  gross  revenue  of  $170,397  or  an  income  from  rail- 
way operations  of  $24,397,  after  deducting  operating 
expenses  and  taxes.  This  is  only  4^4  V^^  <^^Qt  on 
$550,000,  the  minimum  possible  value.  Furthermore 
it  provides  nothing  for  depreciation.  The  $550,000 
includes  only  about  $20,000  for  land.  On  the  remain- 
der of  the  $550,000  there  should  be  allowed  at  least 
2  per  cent  on  ways  and  structures  and  3  per  cent  on 
equipment.  If  we  allow  only  2  per  cent  on  all  there 
should  be  further  deducted  from  income  about  $11,000 
for  depreciation.  This  is  extremely  low.  This  would 
reduce  the  income  to  $13,397  and  the  return  to  a  trifle 
over  2  per  cent.  These  calculations  made  as  strongly 
as  possible  against  the  company  demonstrate  the  need 
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of  substantial  relief.  It  does  not  follow,  however, 
that  tlie  company's  request  for  a  ten-cent  fare  is  either 
necessary  or  advisable.  It  estimates  that  the  nmnber 
of  passengers  is  decreased  7  per  cent  by  each  increase 
of  one  cent  in  the  fare.  This  estimate  is  based  on 
reported  statistics  of  a  large  nomber  of  street  rail- 
roads la  different  parts  of  the  country.  The  writer  is 
not  disposed  to  accept  Has  estimate  as  indicative  of 
actual  results.  The  Commission  has  had  suSicient 
experience  within  the  past  three  years  to  know  that 
fluotnations  in  the  number  of  passengers  are 
influenced  by  other  causes  than  the  rates  of  fare.  For 
example,  we  know  that  in  Aubnm  an  increase  in  fare 
from  five  to  mx  cents  was  followed  by  a  sharp 
decrease  in  the  number  of  passengers.  An  increase 
from  six  to  seven  cents  was  followed  by  an  equally 
sharp  increase  in  the  number  of  passengers  and 
that  a  recent  increase  from  seven  to  eight  cents  has 
been  followed  by  a  marked  decrease  in  the  number 
of  passengers.  In  each  case  we  know  that  the  great 
.factor  in  changing  the  number  of  passengers  was 
shifting  indn9trial  conditions.  In  Ithaca  one  line  is 
practically  level  but  almost  the  entire  population 
tributary  to  that  line  is  within  one  mile  of  the  busi- 
ness center.  The  two  lines  reaching  Cornell  Univer- 
sity by  means  of  the  loop  overcome  an  elevation  of 
about  400  feet  in  approximately  a  mile.  A  large  por^ 
tion  of  those  habitnally  using  these  Hnes  while  con- 
tinuing to  use  them  to  go  up  the  hill  would  largely 
cease  using  them  in  going  down  if  the  fare  were  sub- 
stantially increased.  Still  the  service  could  not  with 
propriety  be  diminished.  Nevertheless  for  purposes 
of  estimating  revenues  we  accept  the  company's 
method  of  calculation.  The  revenue  from  transporta- 
tion for  the  year  ending  September  30,  1920,  was 
$160,990.  At  ten  cents  cash  fare  this  would  be 
increased  to  $185,125  and  adding  other  street  railroad 
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revenue  to  $194,386.  This  would  yield  an  income  of 
$48,000,  from  which  should  be  deducted  at  the  very- 
least  $11,000  for  depreciation,  leaving  $37,000  or  a 
return  of  somewhat  less  than  7  per  cent  on  the  mini- 
mum value.  At  eight  cents  the  company  calculates 
a  revenue  from  transportation  of  $171,303  and  a  total 
revenue  of  $180,564.  This  indicates  an  income  of 
$34,000  after  paying  taxea.  Deducting  again  $11,000 
for  depreciation  the  return  would  be  4^4  per  cent 
Neither  of  these  results  is  adequate.  Some  portion, 
at  least,  of  the  intangibles  shonld  enter  into  the  rate 
base.  The  allowance  for  operating  expenses  is  none 
too  high  and  the  allowance  for  depredation  is  modi 
too  low.  We  are,  therefore,  confronted  with  a  situa- 
tion where  the  highest  fare  suggested  as  practicable 
will  not  yield  a  fair  return. 

The  company  has  made  ont  its  right  under  methods 
of  rate-making  ordinarily  pursued  to  the  full  fare 
demanded.  The  Conunission  is  of  the  opinion  that 
the  results  of  a  ten-cent  fare  would  disappoint  the 
expeetations  of  the  company.  The  reasons  have 
already  been  indicated.  The  writer  ia  thoroughly 
familiar  with  the  local  eitaation  not  only  from  the 
standpoint  of  topography  but  he  believes  also  from 
the  standpoints  of  economy  and  psychology.  He 
believes  that  the  actual  revenue  from  a  ten-cent  fare 
would  likely  be  less  than  from  an  eight-cent  fare.  May 
the  Commission  exercise  its  judgment  in  such  mat* 
ters  or  is  that  something  within  the  exclusive  province 
of  the  hoard  of  directors  t  If  it  were  a  matter  con- 
cerning solely  the  welfare  of  the  corporation  undoubt- 
edly the  latter  proposition  would  be  correct,  but  the 
public  is  also  concerned  and  here  it  ia  believed  the 
judgment  of  the  Commission  must  be  exercised, 
having  in  view  not  only  the  financial  welfare  of  the 
company  but  the  welfare  of  the  patrons  of  the  road. 
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Courts  as  well  as  Commisaiona  have  aften  remarked 
that  rates  must  be  reasonable  to  the  patron  as  well  as 
to  the  utility.  This,  however,  has  been  in  nearly  all 
cases  an  academic  dictnm  rather  than  a  principle 
stated  for  practical  application.  Other  methods  of 
expression  are  that  the  rates  must  not  be  more  than 
the  traffic  will  bear  or  that  they  must  not  exceed  the 
value  of  the  service  to  the  patron.  The  service  of 
some  pubUe  utilities  have  luxury  features.  The  resi- 
dence telephone  was  not  so  many  years  ago  unknown. 
Within  comparatively  recent  years  it  was  rare.  To 
most  people  at  present  it  is  a  convenience  rather  than 
a  necessity.  It  cannot  be  considered  harsh  to  say  that 
one  who  cannot  or  will  not  pay  sufficient  to  afford  the 
telephone  corporation  an  adequate  return  should  not 
indulge  in  a  residence  telephone.  Electricity  for  resi- 
dence lighting  is  clearly  a  convenience  and  not  a  neces- 
sity. Street  railroads  on  the  other  hand  are  designed 
to  afford  cheap  transportation.  For  the  most  part 
city  dwellers  must  use  them  or  walk,  Many  must  use 
them  or  stay  at  home.  If  conditions  are  such  that  a 
portion  of  those  who  would  normally  use  street  cars 
refrain  from  doing  so  on  account  of  the  expense  it  is 
certain  that  the  rates  are  more  than  the  traffic  will 
bear  for  that  portion.  If  that  portion  becomes  a  very 
large  percentage  of  all  it  may  fairly  be  said  that  the 
rates  are  generally  beyond  the  value  of  the  service. 
The  company's  computation  is  that  as  between  a  five- 
cent  and  a  ten-cent  fare  the  ratio  of  passengers  would 
be  about  as  two  to  one.  The  writer  believes  that  it  would 
be  more  nearly  three  to  one  in  the  present  case.  The 
eight-cent  fare  seems  to  be  required  if  the  system  is  to 
remain  barely  solvent  and  keep  in  operation.  To  make 
the  fare  ten  cents  would,  as  the  company  calculates, 
prevent  one-fifth  of  those  now  using  the  cars  from  con- 
tinning  to  do  so  and  almost  one-seventh  of  those  who 
would  ride  at  eight  cents  from  continuing  to  ride.    It 
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is  probable  that  a  considerably  larger  proportion  would 
be  deterred  and  that  very  likely  the  company  would 
gain  nothing  in  the  way  of  additional  revenue,  while 
at  the  same  time  this  lar^e  proportion  of  the  public 
would  be  in  effect  deprived  of  the  use  of  the  utility 
Experience  even  in  large  cities  such  as  Boston,  Pitts- 
burg and  Seattle  has  not  been  such  as  to  indicate 
any  magic  in  a  ten-cent  fare  as  a  solution  of  the  trac- 
tion problem.  We  prefer  to  grant  only  what  is  impera- 
tively required,  leaving  to  the  court,  if  called  upon,  to 
determine  whether  the  choice  between  two  rates, 
neither  promising  an  adequate  return,  rests  solely 
with  the  directors  of  the  corporation  or  whether,  on 
the  other  hand,  the  Commission  has  a  responsibility 
in  aiding  to  solve  the  problem. 

There  have  been  suggestions  of  a  higher  cash  rate 
with  a  lower  ticket  rate  and  also  of  an  intermediate 
fare  of  nine  cents.  The  nine-cent  fare  is  obvioudy  un- 
desirable and  ten  cents  would  be  preferable  as  between 
the  two.  An  eight-cent  fare  with  a  lower  ti<^et  rate 
wonld  be  manifestly  inadequate.  A  ten-cent  fare  with 
tickets  at  the  rate  of  eight  cents  or  seven  and  one-half 
cents  would  produce  too  great  a  disparity  between 
oecasionfil  riders  and  regular  riders.  In  fact  these 
terms  would  probably  become  interconvertible  with 
resident  and  non-resident.  The  non-resident  would 
pay  a  penalty  of  from  two  to  two  and  one-half  cents 
for  being  such  and  a  considerable  portion  of  this  trib- 
ute would  go  to  maintaining  local  pavements  in  which 
he  would  have  but  a  shadowy  interest.  One  reason 
advanced  for  a  ticket  system  is  the  greater  con- 
venience of  handling  tickets  as  against  cash  fares 
involving  the  use  of  odd  cents  and  the  consequent 
expedition  of  loading  "pay  as  you  enter"  cars.  This 
argument  has  a  considerable  appeal  but  the  existing 
discount  of  three-fourths  of  a  cent  for  tickets  has  only 
24 
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induced  a  email  portion  of  the  passengers  to  submit 
to  the  ineonvenienee  to  themselves  of  using  tickets. 
Experience  has  demonstrated  that  it  would  require  a 
discount  approaching  that  above  suggested  to  bring 
about  any  general  use  of  tickets. 

In  present  circumstances,  therefore,  we  conclude 
that  a  straight  rate  of  eight  cents  should  be  author- 
ized but  opportunity  should  be  given  to  the  corpora- 
tion and  to  the  pnbHo  to  ask  for  a  readjustment  after 
a  sufficdeut  experimental  period. 

Hill,  Chairman,  and  Kellogg  and  Van  Namee, 
Commissioners,  concur;  Barhite,  CommiaHioner,  not 
present. 


In  the  Matter  of  the  Complaint,  -under  Sections  71 
and  72,  Public  Service  Commi«aions  Law,  of  Jahbs 
W.  Fleming,  as  Mayor  of  the  City  of  Troy,  against 
Trot  Gas  Company,  as  to  the  Prices  Charged  the 
Public  for  Gas  (Mannfactured)  in  Said  City 

Case  No.  7697 

In  the  Matter  of  the  Complaint  of  John  A.  B.  Kapps 
and  Other  Customers  of  Troy  Gas  Company,  in  the 
City  of  Troy,  against  Teoy  Gas  Company,  as  to 
P.rioe8  Charged  the  Public  for  Gas  (Manufaotnred) 
in  Said  City  case  No.  7712 
(Pnblie  Berriee  GomnuBsioii,  Second  Distrid:,  Uaidi  2,  WSl) 
Ou  compMiiM — ratM  —  depredation  —  r«uoD»Ue  ntain. 

Whae  a  pnblie  utility  renders  different  kinds  of  Berrioe  the; 
mnst  be  segregated  in  determining  the  reasonableness  of  rates. 
(P.  373.) 

The  Commission  allows  and  recommends  the  accnmnlatitHr  of 
ft  depreciation  reserve  by  the  accrual  thereto  annually  of  a  ainn 
which  may  reasonably  represent  the  theoretical  depreciation. 
(P.  378.) 
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If  only  nalized  depreciation  were  allowed  to  be  charged, 
some  yean  wonld  show  nominal  charges  to  Uie  account,  whereas 
those  in  other  years  would  be  enormons.     (P.  378.) 

Whsre  the  depreciation  fund  is  intermingled  with  other  funds 
and  made  use  of  in  the  current  flnanoial  afFairs  of  the  com- 
pany, the  balance  in  snch  fund  should  be  deducted  from  the 
nte  base.     (P.  37S.) 

Where  the  rate  of  return  cannot  appar«itly  become  ezocasiv* 
within  the  short  period  covateA  by  the  eetimatca,  complaints 
irill  be  (Hsmiased.    (P.  383.) 

John  P.  Judge  and  Owen  D.  Connelly,  asBlataotB 
corporation  counsel,  for  the  mayor  of  the  city  of  Troy. 

James  Farrell,  for  John  A.  B.  Kapps  and  other 
oomplainants. 

John  A.  B.  Kapps,  complainant,  in  person. 

John  T.  Norton,  for  respondent. 

Hill,  Chairman. —  These  are  complaints  on  b^alf 
of  consumers  of  mannfactured  gas  in  the  city  of  Troy 
against  the  Troy  Gas  Company,  a  public  service  cor- 
poration which  maniifactnres  and  distributes  gas  in 
said  city,  arising  out  of  an  increase  in  rates  which 
became  effective  July  26,  1920,  by  virtue  of  a  rate 
tariff  or  schedule  ffled  by  said  corporation  with  this 
commisaion  on  the  statutory  thirty  days'  notice.  The 
increased  rates  are  embodied  in  two  claasifications  as 
follows : 

Service  classiScation  1.  Retail  light  and  heat, 
available  to  all  consumers,  strwg'ht  line  rate  of  one 
dollar  and  fifty  cents  per  thousand  cubic  feet.  No 
prompt  payment  of  bill  discount. 

Service  classification  2.  Wholesale  light,  heat  and 
power,  availaWe  to  all  consumers,  block  rate.  First 
100,000  cubic  feet  per  month,  $1.40  per  1,000  cubic 
feet;  nest  100,000  cubic  feet  per  month,  $1.30  per  1,000 
cubic  feet;  excess,  $1.20  per  1,000  cubic  feet.  No 
prompt  payment  discount. 
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The  rates  previonsly  in  effect  were  similarly  classi- 
fied, the  increase  being  fifty  cents  per  1,000  cabic  feet 
throughout.  The  eoniplainta  have  been  heard  and  will 
be  determined  together. 

The  company's  justification  of  the  increase  is  based 
upon  the  claim  that  it  is  entitled  to  a  greater  return 
than  was  yielded  by  the  superseded  rates,  and  in  this 
behalf  it  claims  that  the  increased  rates  will  yield 
much  less  than  the  return  to  which  it  is  justly  entitled, 
and  represents  that  such  increased  rates  are  not 
expected  to  be  permanent  and  are  initiated  only  to 
temporarily  tide  over  the  conditions  existing  at  this 
time,  reference  being  had  to  the  very  sharp  increases 
which  have  been  experienced  in  recent  months  by  the 
advances  in  the  cost  of  coal  and  gas  oil,  particularly 
the  latter,  and  in  a  lesser  way  in  the  coat  of  labor.  The 
company  supplies  water  gas  exclusively,  in  which  an 
important  ingredient  is  gas  oil,  and  it  appears  that 
the  cost  of  such  oil  to  the  company  during  the  five 
years  preceding  1917  averaged  three  and  nine-tenths 
cents;  in  1917  it  was  four  and  nine-tenths  cents;  in 
1918,  eight  and  three-tenths  cents;  in  1919,  seven  and 
three-tenths  cents,  and  in  1920,  fourteen  and  four- 
tenths  cents  in  the  earlier  parts  of  the  year.  Prom 
July  1  to  January  1, 1921,  the  average  was  about  thir- 
teen cents,  while  during  the  first  three  months  of  1921 
the  cost  will  be  by  contract  ten  and  eight-tenths  cents. 
It  thus  appears  that  the  peak  in  oil  cost  was  reached 
in  the  first  half  of  1920,  from  which  there  has  since 
been  a  considerable  recession.  There  is  no  way  of 
ascertaining  what  the  cost  will  be  after  April  first 

The  coal  used  is  of  two  kinds,  generator  coal  and 
boiler  coaL  The  cost  of  the  former  during  the  five 
years  prior  to  1917  averaged  $4.91  per  ton;  in  1917 
it  was  $6.14;  in  1918,  $7.53;  in  1919,  $8.63,  and,  in 
1920,  $11.41.    No  downward  trend  appears  in  these 
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costs.  Boiler  coal  for  the  five  year  period  prior  to 
1917  cost  $3.36  per  ton,  reached  $9.42  in  1920,  and 
as  yet  shows  no  recession.  In  the  same  period  the 
taxes  assigned  to  the  gas  department  have  increased 
from  $35,397.86  to  $66,605.30. 

The  company  also  claimed  that  the  average  cost  of' 
manufacture  and  distribution  of  the  gas,  including 
material,  labor,  taxes,  overhead  costs  and  general 
administration  for  the  five  year  period  prior  to  1917 
averaged  sixty-aeven  and  twelve  one-hundredths  cents 
per  thousand,  increasing  to  seventy-six  and  one  one- 
hundredths  in  1917;  ninety-four  and  twenty-one  one- 
hundredths  in  1918;  ninety  and  sixty-nine  one-hun- 
dredths in  1919,  and,  in  1920,  one  dollar  and  forty-one 
cents.  In  fairness  it  should  be  said  that  the  gas  statis- 
tics of  the  Commission  indicate  that  the  Troy  Com- 
pany's operating  costs  compare  favorably  with  those  of 
the  other  companies  of  its  class  in  this  commission 
district. 

The  Troy  Gas  Company  manuffictures  and  dis- 
tributes both  gas  and  electricity,  and  it  was  claimed 
on  the  part  of  the  complainant  tiiat  the  electric  depart- 
ment is  more  profitable  than  the  gas  department  and 
that  in  the  consideration  of  the  rates  both  depart- 
ments should  be  treated  as  one,  and  if  necessary  the 
profits  of  the  stronger  department  be  made  to  carry 
the  other.  No  authority  is  cited  for  this  claim.  On 
the  contrary,  it  would  seem  to  be  elementary  that 
where  a  public  utility  renders  differwit  kinds  of  serv- 
ice they  must  be  segregated  in  determining  the  reason- 
ablenesB  of  rates.  This  rule  rests  upon  justice  and 
reason,  because  were  this  not  done,  one  class  of  con- 
sumers would  be  paying  not  only  its  own  proper  costs 
but  also  a  contribution  to  the  cosls  properly  payable 
by  Miother  class  using  a  different  product.  The  pre- 
cise question  has  recently  been  adjudicated  by  our 
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court  of  last  resort  in  accord  with  the  views  above 
expressed.  Municipal  Qas  Go.  v.  Public  Service 
Comm.,  225  N.  Y.  89,  100.  We  will,  therefore,  elimi- 
nate the  electric  department  from  consideration  herein. 
If  any  party  affected  believes  the  electric  rates  to  be 
excessive,  the  remedy  lies  in  a  complaint  against  those 
rates. 

The  I&fiuB 
The  only  qnestion  presented  by  the  complaint  is 
whether  or  not  the  increased  gas  rates  will  have  the 
effect  of  yielding  to  the  company  more  than  a  reason- 
able average  retnm  apon  the  value  of  its  property  in 
the  gas  department  devoted  to  the  public  use. 

Forecast  of  Operations  fob  Ybab  Ekdinq  Jdne 
30, 1921 

The  quantity  of  gas  sold  in  the  fiscal  year  1919  was 
418,549,500  cubic  feet,  this  being  the  latest  full  year 
for  which  we  have  a  report,  and  it  is  assumed  that 
the  same  quantity  will  be  sold  during  the  year  ending 
June  30,  1921.  The  rates  complained  of  did  not 
becsome  operative  until  July  26,  1920.  The  testimony 
shows  that  the  revenue  from  the  new  schedule  will 
average  about  one  dollar  and  forty-five  cents  per  1,000 
cubic  feet,  and,  due  to  the  increased  price,  it  seems 
reasonable  to  assume  that  the  1919  consumption  will 
not  be  increased. 

The  consumption  of  the  quantity  stated  will  yield 
during  the  fiscal  year,  with  July,  1920,  at  the  old  rates 
and  the  remaining  eleven  months  at  the  increased 
rates,  $605,180.72.  It  may  be  that  the  increased  rates 
will  result  in  decreased  consumption.  It  seems  safe 
to  assume  that  the  consumption  will  not  increase  and 
that  the  estimated  gross  revenue  is  all  that  can  be 
looked  for. 

The  company  estimates  its  coS't  of  operation  for  the 
year  as  follows : 
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Exhibit  1.    6as  Department 

Production  expense $413,880  84 

Transmission  and  distribntion 31,994  40 

Municipal  street  lamp  expense 2,948  46 

Commercial  expense  20,948  92 

Qeneral  and  miBcellaneous 29,980  40 

Total  operating  expense $499,753  02 

General  amortization  gas 2'!  ,804  97 

Taxes  (gas) ; 66,605  30 

Uncollectible  bills 356  31 


Total $592,519  60 


Analysis  of  Opbeating  Expenses,  Taxes  and  General 
Amobtization 
Scmtiny  of  the  production  expense  discloses  that  of 
the  total  of  $413,880.80,  $364,117.50  is  charged  for  coal 
and  oil.  The  only  other  considerable  item  is  that  for 
labor,  $39,302.16.  Analysis  of  the  coal  and  oil  Items 
shows  the  following ; 

Boiler  fnel 3,566  tons  @    $9.42     $33,59172 

Generator  coal 1,050  tons  @    10.45       10,972  50 

7,416  tons  @    11.55       85,654  80 
Gas  oil 

370,469  gals.  @  $.1279 $47,382  98 

445,044  gals.  @    .1330 59,190  85 

848,831  gals.  @    .15 127,324  65 

233,898  48 

Total  for  coal  and  oil $364,117  50 
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Coal.  The  witness  Shields  in  explaining  these  large 
items,  stated  with  regard  to  the  boiler  fuel  at  nine 
dollars  and  forty-two  cents  per  ton,  that  at  the  time 
the  estimate  was  made  the  company  bought  buckwheat 
coal  for  seven  dollars  and  fifty  cents  odd  in  the  shed, 
and  was  paying  for  boiler  or  bituminous  coal  eight 
dollars  per  ton  at  the  mines,  using  two  parts  buck- 
wheat to  one  of  bituminous;  that  later  (as  in  Septem- 
ber) this  price  advanced  to  twelve  doUare  per  ton. 

As  to  cost  of  generator  coal  no  details  were  given 
in  the  testimony  explaining  the  prices  of  ten  dollars 
and  forty-five  cents  and  eleven  dollars  and  fifty-five 
cents  and  their  trend.  The  figures  of  coal  costs  were 
not  challenged  by  the  complainants  and  they  seem  high 
in  the  light  of  information  in  the  possession  of  the 
Commission  of  coal  prices  at  some  other  points  in  the 
State.  Boiler  fuel  is  now  selling  at  about  three  dollars 
and  fifty  cents  per  ton  at  the  mines,  but  the  freight  to 
Troy  is  five  dollars  and  seventy  cents  and  local  load- 
ing charge  one  dollar,  which  items  fully  account  for 
the  figure  of  nine  dollars  and  forty-two  cents.  On 
generator  fuel  the  freight  is  ascertained  to  be  three 
dollars  and  four  cents  per  ton,  but  the  cost  at  the  mines 
is  from  seven  dollars  and  fifty  cents  to  eight  dollars, 
which,  with  the  loading  charge,  accounts  for  the  prices 
named.  The  trend  on  boiler  fuel  is  downward  but 
the  same  cannot  be  said  of  generator  fuel. 

Oil.  With  respect  to  the  oil  costs,  Mr.  Shields 
explained  that  the  first  two  items  were  actual  costs 
for  the  supply  up  to  January  first,  the  final  item  at 
fifteen  cents  being  his  estimate  for  the  remainder  of 
the  fiscal  year.  Since  the  hearing  Mr.  Shields  has 
informed  the  commission  that  the  $.1330  price  con- 
tinued to  January  first  and  that  from  that  date  to 
April  first  he  has  a  firm  price,  including  freight,  of 
$.108.    If  we  assume  that  this  latter  price  will  con- 
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tinae  for  the  final  tbree  mouths  of  the  fiscal  year  which 
ends  June  30,  1921,  we  get  the  following  adjuatment 
of  this  item  in  Exhibit  1,  page  2,  viz:  The  848,831 
gallons  represent  the  oil  which  it  is  estimated  will  be 
required  between  December  first  and  July  first. 
One-seventh  of  this  quantity  equals  121,261  gal- 
lons,   which    win    represent    the    December   oil    at 

$.1330  eo»t $16,127  71 

This    leaves    727,570    gallons    for    the 
remaining  six  months  to  cost,  $.1<^. . .       78,577  55 

Total  $94,705  26 

This    will    give    a    saving    on    the    oil 
estimate  of 32,619  39 


Taxes.  With  regard  to  the  item  of  taxes,  the  fran- 
chise taxes  are  imposed  and  charged  separately  on 
the  gas  and  electric  departments,  those  for  the  Second 
street  building,  used  by  both  gas  and  electric  depart- 
ments, are  allocated  equally  between  the  two,  and 
expense  of  meter  reading  and  some  other  minor  items 
are  allocated  on  a  time  basis.  We  see  no  reason  to 
criticise  the  fairness  of  these  methods  of  apportion- 
ment. 

General  Expense  Includinq  Insubancb 

General  officers'  sfJaries  are  fkUocated  half  and  half 
between  gas  and  electric,  as  are  also  the  insurance, 
upkeep  and  operation  of  the  Second  street  building. 
The  allocations  referred  to  seem  to  be  fair,  and  all 
other  expenses  are  charged  direct  to  separate  gas  and 
electric  accounts. 
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General  An ortizatiok 

The  company  charges  to  operating  expenses  an  item 
under  the  title  of  general  amortization  of  $25,000,  gas 
department,  stating  that  It  is  based  on  engineering 
estimates  bas«d  on  past  experience,  and  is  intended  to 
cover  general  depreciation  in  the  fixed  capital  beyond 
the  ordinary  repairs.  Examination  of  this  item  dis- 
closes that  it  is  based  on  assumed  percentages  in  depre- 
ciation relating  to  varions  classes  of  fixed  capital  which 
have  been  approved  and  xeconunended  by  the  Com- 
mission from  time  to  time  applicable  to  gas  companies 
generally.  The  claim  was  made  on  behalf  of  the  com- 
plainants that  only  actual  expenditures  to  make  good 
depreciation  should  be  entered  in  the  current  accounts, 
and  that  no  items  representing  theoretical  depreciation 
should  be  allowed.  The  Commission,  however,  allows 
and  recommends  the  accumulation  of  a  depreciation 
reserve  by  the  accrual  thereto  annually  of  a  sum  which 
may  reasonably  represent  the  theoretical  depreciation. 
The  reason  is  that  while  depreciation  is  constant, 
replacement  takes  place  only  after  the  depreciation 
which  has  accrued  over  a  long  period  of  years  has 
culminated  and  is  actually  realized.  If  only  realized 
depreciation  were  allowed  to  be  charged,  some  years 
would  show  nominal  charges  to  the  account,  whereas 
those  in  other  years  would  be  enormous.  It  is  deemed 
better  accounting  to  spread  this  charge  somewhat 
evenly  over  the  entire  life  of  the  property,  and  where, 
as  in  this  case,  the  depreciation  fund  is  intermingled 
with  other  funds  of  the  corporation  and  made  use  of 
in  its  current  financial  affairs,  to  deduct  the  amount 
of  the  balance  in  the  fund  from  the  rate  base.  The 
item  in  question  is  therefore  found  to  be  a  proper  one. 

In  the  light  of  the  foregoing  review  of  the  company's 
claimed  gas  income  showing,  we  will  assume  that  the 
following  fairly  indicates  what  the  resnlt  will  be  for 
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twelve  montlis  ending  June  30,  1921,  provided  costs 
of  coal  and  oil  do  not  recede.  In  this  statement  the 
non-operating  income  is  included. 

Gross  revenae  from  tie  sale  of  418,- 
549,500  cubic  feet  of  gas $605,180  72 

Nonoperating  revenue,  gas  share  52- per 
cent  of  total 28,422  68 

$633,603  40 
Operating  expenses: 

Production $413,880  84 

Less  over  estimate  for  oil       32,619  39 

$381,261  45 
Transmission  &  distribution     $31,994  40 

Street  lamps  2,948  46 

Commercial  20,948  92 

General  and  miscellaneous.       29,980  40 

467,133  63 

$166,469  77 

General  amortization $25,000  00 

Taxes 66,605  30 

Uncollectible  bills 356  31 

91,961  61 

Gross  income  applicable  to  return..     $74,508  16 


Deducting  the  nonoperating  revenue  of  $28,422.68 
from  the  gross  income  indicated  we  are  left  with  an 
estimated  operating  revenue  of  $46,085.48.  This  com- 
pares with  corresponding  figures  as  deduced  from  the 
records  (1920  and  1921  estimated)  as  follows: 
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1910 $161,594 

1911  137,408 

1912 141,293 

1913 106,628 

1914 108,611 

1915 121,380 

1916 139,133 

1917 96,005 

1918  33,567 

1919 46,107 

1920 42,214 

1921 26,085 


The  complainants  point  out  that  in  the  earlier  finan- 
cial history  of  the  company  liberal  dividends  were 
earned  and  disbursed  and  at  one  time  what  in  effect 
was  a  stock  dividend  was  declared.  There  is  no  doubt 
that  in  those  early  years  the  manufacture  and  dis- 
tribution of  gas  was  a  lucrative  business  and  for  a  long 
period  yielded  more  than  is  now  considered  a  just  and 
reasonable  return.  Such  earnings,  however,  having 
been  lawfully  disbursed  in  the  form  of  either  cash  or 
stock  dividends,  I  do  not  see  how  they  can  now  be 
recalled.  The  law  does  not  seem  to  sanction  such  a 
course.  Municipal  Gas  Co.  v.  P.  8.  Comm.,  113  Misc. 
Eep.  748. 

The  Surplus 

It  is  proper  to  consider,  however,  to  what  extent 
the  surplus  now  in  the  hands  of  the  company,  provided 
out  of  rates,  may  properly  be  taken  into  account  in 
reaching  a  determination  of  a  just  and  reasonable 
rate.  While  the  law  permits  dividends  to  be  declared 
out  of  surplus,  still  the  statute  seems  to  imply  that  a 
surplus  is  to  be  maintained,  and  provides  that  the  rates 
shall  be  fixed  with  regard  both  to  retnm  on  capital 
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expended  and  to  the  necessity  of  making  reservations 
ont  of  income  for  snrplns  and  eontingenciea.  In  the 
sense  in  which  the  word  is  osed  in  the  statnte,  "  snr- 
plns "  mnst  mean  something  different  from  return  on 
capital.  Donbtless  It  contemplates  that  every  busi- 
ness should  carry  a  reasonable  surplns  fund  with 
which  to  meet  at  least  those  ordinary  contingencies 
and  inequalities  of  income  which  are  common  to  all 
enterprises. 

A  study  of  the  annual  reports  of  the  Troy  Gas  Com- 
pany during  the  ten  years  beginning  with  1910  would 
seem  to  indicate  that  while  in  the  earlier  part  of  the 
period  the  earnings  of  the  gas  department  were  much 
better  than  those  of  the  electric  department,  the  expe- 
rience of  the  later  years  has  been  the  reverse.  Mr. 
Shields  testified  that  since  the  first  of  May  the  electric 
department  has  contributed  anywhere  from  $5,000  to 
$12,000  per  month  to  make  up  the  deficit  in  the  gas 
department. 

An  estimate  of  the  respective  contributions  of  the 
electric  and  gas  departments  toward  the  surplus  dur- 
ing the  ten  year  period  prior  to  1920,  supports  the 
representation  of  the  company  that  the  present  sur- 
plas,  amonnting  to  something  like  $500,000,  has  not 
been  contributed  in  any  considerable  degree  by  the 
gas  department,  and  it  would  further  seem  fair  to 
assume  that  the  portion  of  such  surplus  which  is 
attribntable  to  the  latter  department,  viz:  about 
$40,000,  should  not  be  disturbed  for  the  purpose  of  a 
contribution  to  dividends  or  ^ven  consideration  as 
affecting  rates. 

Fixed  Capital,  Gas  Department 

No  inventory  and  appraisal  of  the  property  devoted 

to  public  use  in  the  gas  department  was  introduced  in 

evidence,  the  company's  counsel  stating  that  it  was  not 
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attempting  to  secure  what  it  considered  an  adequate 
retarn  and  that  the  rates  which  are  being  defended 
yield  so  small  a  return  that  it  was  not  considered  that 
the  amount  of  the  company's  investment  in  the  gas 
department  was  a  substantial  issue  in  the  case.  The 
fixed  capital  accounts  of  this  company  were  the  sub- 
ject of  an  examination  in  1914  by  officials  of  the  Com- 
mission, and  if  we  accept  the  allocated  capital  as 
shown  in  the  Exhibit  No.  2,  which  is  based  on  the 
adjustments  so  made,  and  taken  from  the  company's 
books,  deducting  intangibles  and  also  deducting  the 
balance  in  the  depreciation  reserve,  but  adding  mis< 
cellaneous  investments,  we  get  a  result  as  follows : 
Gas  department : 

Total  fixed  capital $1,255,576  01 

Miscellaneous  investments 521^52  24 

Working  capital 150,000  00 

$1,927,428  25 
Less  depreciation  reserve 401,762  00 

Balance $1,525,666  25 


This  computation  rejects  in  toto  the  accounts  for 
intangible  gas  capital  amounting  to  $681,572.38.  It 
also  estimates  the  working  capital  at  considerably  less 
than  that  claimed  by  the  company. 

It  is  noted  that  the  gas  department's  proportion  of 
miscellaneous  investments  is  included.  This  item  as 
well  as  the  nonoperating  income  derived  from  it  was 
excluded  from  the  fixed  capital  and  income  accounta 
placed  in  evidence  by  the  company.  The  percentage 
of  return  is  not  appreciably  affected  whether  this 
investment  and  income  is  included  or  excluded.  The 
return  in  interest  on  the  investment  happens  to  he 
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approzimately  the  same  as  that  at  present  earned  from 
rates  on  the  remainder  of  the  Szed  capital.  Inasmnch 
as  this  part  of  the  assets  is  not  used  in  producing 
or  dietribating  the  company's  product  it  probably 
should  not  be  allowed  to  participate  in  the  return  from 
rates. 

The  estimated  gross  income  of  $74,508.16  is  equiva- 
lent to  a  return  of  4.88  per  cent  on  a  rate  base  of 
#1,525,666.25,  while  if  we  segregate  the  item  of  mis- 
eellaneotts  investments  $521,852.54,  and  eliminate  from 
income  account  the  interest  earnings  of  $28,422.68 
thereon,  we  have  a  return  of  $46,085.48  on  fixed  capital 
of  $1,003,814,  equal  to  aay  4.6  per  cent. 

Upon  the  record  we  do  not  discover  any  ground 
upon  which  the  rates  complained  of  can  be  determined 
to  be  unreasonable.  The  trend  of  costs  of  materials 
and  labor  is  downward  and  the  company  represents 
that  it  considers  the  necessity  for  the  advanced  rate 
to  be  only  temporary.  It  seems  altogether  likely  that 
the  company  will  for  these  reasons  somewhat  improve 
upon  the  forecasts  above  set  forth,  but  even  with  a 
substantial  improvement  the  rate  of  return  cannot 
apparently  become  excessive  within  the  short  period 
covered  by  the  eatimatea.  The  estimates  were  made 
for  a  period  ending  Jane  3D,  1921,  and  an  order  will 
be  entered  dismissing  the  complaints  without  pre- 
judice to  a  further  complaint  at  any  time  after  June 
30, 1921. 

Irvine,  Kellogg  and  Van  Namee,  Commissioners, 
concur;  Barhite,  Commissioner,  not  present. 
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In  the  Matter  of  the  Complaint  of  Habet  N.  Hoffuan, 
as  Mayor  of  the  City  of  Elmira,  against  Elmira 
Wateb,  Light  and  Railroad  Company;  as  to  Eates 
for  Electricity  Furnished  the  Public  and  the  Munic- 
ipality, as  to  Undue  Preference  in  Electric  Rates, 
and  as  to  Advancing  Cost  of  Installation  of  Elec- 
tric Service 

Case  No.  7254 

(Public  Service  Commissioti,  Second  Dtstrict,  March  1,  1921) 

Slectiic  companies  —  rates  —  valne  of  property  In  public  sarrice  — 
depreciation. 

To  place  upon  the  osers  of  electric  light  and  power  in  Elmiia, 
aa  distinguishing  them  from  the  other  inhabitants  of  that 
municipality,  the  burden  of  maintaining  a  street  railway  is 
manifestly  unjoat     (P.  38S.) 

The  value  of  •property  used  in  the  public  service  must  be  as 
of  the  present  time.  Wbere  the  company  has  used  the  original 
costs  or  capital  actually  expended  method,  it  may  be  fairly 
said  that  its  property  is  worth  today  its  original  cost  without 
depreciation.     (Pp.  390-391.) 

Until  capital  is  actually  invested  and  a  beneBcial  use  thereof 
accrues  to  the  public,  no  added  rate  should  be  imposed  therefor. 
(P.  396.) 

Order  entered  fixing  the  maximum  rate  of  eight  cents  per 
kilowatt  hour  for  the  first  thirty  kilowatt  hours  consumed  per 
month  with  six  cents  per  kilowatt  hour  for  all  in  excess  thereof, 
with  a  minimnm  monthly  charge  of  one  dollar.     (P.  409.) 

Michael  Danaher,  corporation  counsel,  for  city  of 
Elmira. 

Baekman,  Menken  &  Qriscom  (by  Mr.  Bogus),  for 
Elmira  Water,  Light  and  Railroad  Company. 

Jess  S.  Kellogg,  village  president,  for  the  village  of 
Horseheada. 
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Kellogg,  Commissioner. —  The  complaint  in  this 
proceeding  was  signed  December  4,  1919,  and  shortly 
thereafter  filed  with  this  Commission.  By  various 
stipnlations  of  the  parties  the  time  for  the  respondent 
to  answer  was  extended  and  the  answer  was  finally 
filed  February  28, 1920.  Hearings  were  had  at  various 
times  and  the  case  was  finally  submitted  for  our  deter- 
mination with  the  filing  of  the  reply  brief  by  the  city, 
on  January  22,  1921.  Something  over  a  year  inter- 
vened, therefore,  between  the  original  filing  of  the 
complaint  and  the  final  submission  of  the  controversy 
by  the  parties  to  us  for  our  determination. 

The  evidence  of  the  parties  both  oral  and  document- 
ary was  directed  to  conditions  of  operation  during 
the  year  1919,  and  the  valuation  as  it  existed  at  the 
close  of  that  year.  Incidentally  the  company  called 
the  attention  of  the  Commission  toward  the  close  of 
the  hearings  to  increased  costs  which  came  into  effect 
in  1920,  but  there  have  been  no  computations  or  sched- 
ules based  upon  such  costs  snbmitted  by  either  party, 
except  as  effect  of  costs  of  coal  at  various  prices  on 
municipal  lighting. 

The  case  was  tried  at  great  length  by  expert  coun- 
sel, the  services  of  engineers  and  accountants  were 
enlisted,  and  the  record  is  an  elaborate  one.  It  is 
upon  this  record  as  made  by  the  parties,  ably  repre- 
sented and  thoroughly  protected  as  to  their  rights, 
that  the  decision  in  the  case  is  to  be  made. 

The  complaint  is  against  electric  lighting  rates 
charged  to  domestic  users  in  tiie  city  of  Elmira.  The 
complaint  does  not  go  against  specified  tari^s  but 
generally  charges  that  the  schedules  in  force  and  the 
rates  charged  are  unjust  and  unreasonable.  There  is 
no  complaint  as  to  the  rates  for  power. 

The  controversy  between  the  parties,  and  the  scope 
of  onr  inquiry  here,  however,  includes  municipal 
25 
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street  lighting.  The  original  contract  expired  Decem- 
ber 1,  1918.  The  parties  could  not  agree  upon  a  sub- 
sequent contract,  and  the  company  filed  a  tariff  and 
since  the  expiration  of  the  contract  has  collected,  or 
claimed  the  right  to  collect,  revenues  upon  the  basis 
of  such  tariff  for  electric  lighting.  The  reasonable- 
ness of  these  rates  are  brought  into  question  here. 

But  to  further  complicate  the  situation,  it  is  claimed 
by  the  city,  and  not  disputed  by  the  company,  that  the 
electric  lighting  system,  maintained  under  the  old  eon- 
tract  which  expired  in  1918,  has  become  out  of  date, 
and  largely  obsolete,  and  that  a  new  and  more  up-to- 
date  method  of  street  lighting  should  be  installed  dif- 
fering substantially,  in  view  of  the  modem  discoveries 
and  more  recent  methods,  from  the  system  of  mouio- 
ipal  street  lighting  now  in  operation. 

Specifications  for  bids  were  framed  by  the  city  upon 
the  basis  of  a  more  modem  system  than  that  in  actual 
operation.  The  respondent  made  a  bid  upon  these 
specifications  in  1919.  No  other  bids  w*re  submitted, 
but  the  bid  of  the  respondent  was  rejected. 

The  controversy  between  the  municipal  authorities 
of  the  city  of  Elmira  and  this  company,  which  fur- 
nishes gas,  electric  light,  power  and  railroad  facilities 
to  its  inhabitants,  seems  to  be  constant  In  Cases 
Nos.  6759  and  6907  (23  St.  Dept.  Eep.  553),  we  were 
called  upon  to  fix  the  rates  for  natural  gas.  In  Case 
No.  7384  (25  St.  Dept.  Eep.  321),  we  were  called 
upon  to  decide  a  question  of  increase  in  fares,  and  now 
we  have  before  us  what  is  apparently  the  most  intri- 
cate and  complicated  of  all  these  controversies,  a  dis- 
pute affecting  electric  lighting  furnished  not  only  to 
domestic  cousmners  but  also  to  the  city. 

There  are  certain  underlying  principles  on  which 
the  parties  take  issue,  which  must  be  determined  be- 
fore we  can  proceed  to  a  consideration  of  the  many 
disputed  details. 
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First  in  order  may  properly  come  the  determina- 
tion of  the  claim  again  vigoronsly  made  by  the  com- 
pany that  the  railroad  operations  should  be  considered 
in  fixing  the  electric  light  rate. 

This  company  was  organized  as  an  electric  company 
but  it  was  permitted  by  statute  to  and  does  do  a  rail- 
road bnsiness.  For  this  reason  it  is  asserted  that  the 
consumers  of  electric  light  should  carry  the  burden 
of  the  deficit  whidi  might  result  from  the  railroad 
operations. 

Since  the  filing  of  the  brief,  we  have  in  Case  No. 
7384,  above  referred  to,  allowed  an  increase  in  fare 
to  the  full  extent  claimed  by  the  company,  except  as 
t.i  an  incidental  charge  for  transfers,  which  would  if 
allowed  have  yielded  but  a  small  additional  revenue. 
There  we  held  that  the  operations  should  be  sepa- 
rately considered,  and  that  principle  must  be  adhered 
to  now. 

It  would  seem  as  if  the  decision  of  the  Court  of 
Appeals  in  Municipal  Gas  Company  v.  Public  Service 
Commission,  225  N.  Y.  89,  is  directly  in  point.  In  that 
case  the  company  by  its  original  charter  was  permitted 
to  do  a  gas  business  only.  The  manufacturing  and 
sale  of  electric  current  was  added  at  a  later  date  by  a 
separate  statute,  and  it  was  claimed  that  both  opera- 
tions should  be  considered  together  in  fixing  a  rate. 
The  language  of  Judge  Cardozo  in  writing  the  opinion 
directly  applies  to  the  situation  here,  if  we  substitute 
the  words  "  railroad  transportation  "  for  "  gas." 
"  The  legislature  did  not  intend  that  a  burden  should 
be  lifted  from  consumers  of  one  commodity  in  order 
that  it  might  be  cast  upon  consumers  of  the  other 
(Minnesota  Rate  Cases,  230  IT.  S.  362,  421,  435).  In 
fixing  the  price  of  electricity,  the  plaintiff  is  not  en- 
titled to  recoup  its  losses  upon  sales  of  gas.  For  the 
same  reason,  in  fixing  the  price  of  gaa,  it  is  not  required 
to  make  allowance  for  the  just  and  reasonable  profit 
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which  is  the  limit  of  permisBible  return  upon  its  sales 
of  electricity."   P.  100. 

It  certainly  must  be  conceded  that  the  furnishing  of 
gas  and  electricity  for  lighting  pnrpoaes,  both  attain- 
ing the  aame  result,  could  much  more  fairly  be  claimed 
to  be  indivisible  than  the  operations  of  a  street  rail- 
road and  the  furnishing  of  electric  light,  which  appar- 
ently have  no  relation  except  as  to  source  of  power, 
which  they  have  in  common  with  thousands  of  other 
industries. 

The  city  very  well  argues  that  if  the  rule  contended 
for  by  the  company  were  in  force,  a  paying  utility  in 
any  community  might  acquire  another  utility  of  a  dif- 
ferent nature,  which  was  non-remunerative,  and  on 
account  only  of  a  combination  of  ownership  become 
entitled  to  place  upon  the  customers  of  the  prosperous 
utility  the  burden  of  paying  the  cost  of  operation,  and 
also  yielding  a  profit  upon  the  imsuccessfiil  utility  in 
which  perhaps  they  had  little  or  no  interest.  To  place 
upon  the  users  of  electric  light  and  power  in  Elmira, 
as  distinguishing  them  from  the  other  inhabitants  of 
that  municipality,  the  burden  of  maintaining  a  street 
railway,  is  manifestly  unjust. 

Even  if  the  rather  startling  proposition  advanced  by 
the  counsel  for  the  company,  that  in  a  city  of  that  size 
(Population,  1915,  40,093)  a  street  railroad  cannot 
profitably  be  operated,  be  true,  there  is  no  more  reason 
why  the  consumers  of  electric  light  and  power  should 
bear  the  burden  than  the  consumers  of  any  other 
commodity. 

Manifestly  the  operations  of  the  two  industries,  and 
the  property  invested  therein,  must  be  separated  in 
order  to  deal  justly  with  the  problems  in  hand.  See 
also  Matter  of  Southern  lU.  Light  <&  Power  Co.,  P.  U. 
B.  1921;  A,  240.  Another  underlying  question  affect- 
ing the  entire  controversy  is  as  to  what  method  should 
be  pursued  in  fixing  the  value  of  the  property  to  be 
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used  as  a  rate  base.  Section  72  of  the  Public  Service 
Commisaione  Law  provides  that  "  In  determining  the 
price  to  be  charged  for  gas  or  electricity  the  commis- 
sion may  consider  all  facts  which  in  its  judgment  have 
any  bearing  upon  a  proper  determination  of  the  ques- 
tion although  not  set  forth  in  the  complaint  and  not 
within  the  allegations  contained  therein,  with  due 
regard  among  other  things  to  a  reasonable  average 
return  upon  capital  actually  expended  and  to  the 
necessity  of  making  reseirvationa  out  of  income  for 
snrplus  and  contingencies." 

The  statute  thns  expressly  provides  that  we  must 
consider  among  other  things  the  capital  actually 
expended.  But  undoubtedly  the  company  in  one  view 
of  the  situation  is  entitled  to  a  return  upon  the  present 
value  of  its  property.  This  has  been  lately  held  by  the 
Appellate  Division  in  People  ex  rd.  Iroquois  Natural 
Gas  Co.  V.  Public  Service  Commission,  194  App.  Div. 
578,  and  in  numerous  other  cases,  several  therein 
cited. 

Of  course  it  is  most  difficult  to  accurately  determine 
under  present  day  conditions  the  value  of  an  electric 
lighting  plant,  with  all  its  varied  elements  and  multi- 
plicity of  surrounding  circumstances  affecting  the 
value  of  each  particular  plant,  and  general  conditions 
affecting  all  plants  of  a  similar  character. 

As  has  been  noted,  the  company  does  not  demand 
present  reproduction  cost.  As  stated  in  the  brief  sub- 
mitted "in  determining  the  capital  actually  entitled 
to  return,  the  company  has  used  the  original  cost  or 
capital  actually  expended  method."  P.  30.  On  page 
20,  where  a  detailed  statement  of  the  items  in  contro- 
versy is  made,  the  tabulation  is  beaded  ' '  Comparison 
of  capital  entitled  to  return  as  claimed  by  the  com- 
pany, and  as  claimed  by  the  city."  Then  follow  items 
reflecting  the  original  cost  to  the  company. 
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So  far  there  is  no  controversy  between  the  parties  aa 
to  the  method  to  be  pursued  and  the  present  value. 
Serious  dispute,  however,  arises  as  to  whether  accrued 
depreciation  should  be  deducted.  The  city  contends 
that  in  fixing  the  rate  base,  the  cost  of  the  property 
now  should  not  be  adhered  to,  but  the  depreciation 
which  theoretically  or  actually  has  ensued  with  the 
lapse  of  years  should  be  deducted. 

Evidence  is  given  in  behalf  of  the  city  which  indi- 
cates that  for  many  years  past,  the  company  obtained 
not  only  an  adequate  return  upon  its  investment  bat  a 
sufficient  sum  annually  to  accumulate  an  adequate  fund 
for  depreciation,  and  to  provide  for  all  renewals  and 
replacements  when  they  have  become  necessary,  or 
may  hereafter  become  necessary. 

In  other  words,  the  rate  payers  have  contributed 
BuflScient  not  only  to  pay  an  adequate  return,  but  to 
make  up  the  depreciation  as  it  theoretically  accrued. 

Perhaps  in  ordinary  times  the  position  of  the  city 
would  be  tenable.  But  we  must  under  the  authorities 
determine  the  value  of  the  property  as  of  the  present 
time.  Evidence  has  been  given  showing  that  the  cost 
to  reproduce  the  Riverside  station  new  is  largely  in 
excess  of  its  actual  cost  as  returned  in  the  engineers' 
conference  report. 

It  is  not  claimed,  however,  nor  could  it  be  claimed 
reasonably,  that  the  property  is  worth  its  present  coat 
of  reproduction  new.  Although  costs  of  building  have 
arisen  enormously  in  war  times,  the  values  of  utility 
properties  have  not  risen  in  proportion.  The  securi- 
ties and  the  stocks,  which  represent  aliquot  shares  of 
the  property,  have  actually  depreciated,  indicating 
that,  so  far  as  market  value  is  concerned,  there  at  least 
has  been  no  increase,  notwithstanding  the  high  cost  of 
reproduction.  On  the  whole  we  think  that  the  present 
value  of  the  property  is  in  excess  of  its  actual  cost  in 
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pre-war  times,  with  depreciation  deducted.  It  may  be 
fairly  said  to  be  worth  today  its  original  cost  without 
depreciation. 

The  plant  is  rendering  100  per  cent  service,  one  of 
the  most  efficient  in  the  State.  Therefore  a  fair  value 
to  be  taken  as  a  rate  base  will  be  held  to  be  its  cost 
without  depreciation,  aa  contended  for  by  the 
company. 

As  in  tiie  other  Elmira  rate  cases  lately  decided,  an 
investigation  was  made,  for  valuation  purposes,  pre- 
liminary to  a  hearing,  by  engineers  representing , 
respectively  this  Commission,  the  company  and  the 
city.  As  a  result  they  made  a  report  as  to  the  value  of 
the  property  upon  the  basis  of  its  original  cost. 
This  was  found  to  be,  including  certain 
disputed  items,  which  will  hereafter  be 

considered $2,229,721 

From  this  should  be  deducted  the  equip- 
ment at  Weyers  Pond,  which  is  no  longer 
used  in  public  service,  and  which  it  is  con- 
ceded should  not  be  included  in  the  rate 

base.     This  amounted  to 14,116 

Leaving  (for  rate  making  purposes)  $2,215,605 

There  are  three  disputed  items  in  this  amount  of 

fixed  capital.    They  are  as  follows : 

A  portion  of  the  Madison  avenue  sub- 
station         $27,377 

A  portion  of  the  Madison  avenue  sub- 
station used  as  a  storeroom 12,480 

Kotaries  located  in  the  Madison  avenue  sub- 
station           42,424 

$82,281 

Overheads,  etc 9,268 

Total $91,549 
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The  first  and  third  items  are  properties  used  by  the 
railroad  department  of  the  company.  They  are  the 
rotaries  situated  in  the  Madison  avenue  substation, 
which  convert  the  alternating  current  to  the  direct  cur- 
rent. They  are  purely  useful  for  railroad  purposes. 
No  benefit  whatsoever  is  derived  therefrom  by  the  con- 
sumers of  electric  light  or  power. 

In  further  computations,  the  amount  of  power  sup- 
plied to  the  railroad  will  be  treated  as  it  is  measured 
by  the  company,  on  the  high  tension  side  of  the  bus- 
bar at  the  Madison  avenue  substation,  and  after  it  is 
so  measured,  and  properly  chargeable  to  the  railroad 
company,  the  conversion  of  current  for  railroad  pur- 
poses is  accomplished  by  these  machines.  They  should 
not  be  included  in  the  electric  light  assets. 


$2,215,605 


The  value  of  these  machines  is 
listed  as  $42,424 

The  portion  of  the  Madison  avenue 
substation  occupied  by  these 
convertors,  or  about  one-half  of 
the  engine  room  which  was 
valued  as  a  whole  at  $54,754,  in 
the  conference  report,  would  be     27,377 

This    should    also    be    deducted. 

The  sum  of  these  two  items  is 69,801 

The  overheads  thereon  at  ll^/i  per 
cent  allowed  in  the  conference 
report,  would  amount  to 7,850 


MaKng  an  aggregate  for  these  items  of. . .         77,651 


Making  this  deduction  leaves $2,137,954 

The  other  disputed  item  stands  on  a  different  basis. 
It  is  "A  portion  of  the  Madison  avenue  substation 
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tised  as  a  storeroom,  $12,480."  This  is  dispated  by 
the  city  upon  the  ground  that  it  is  not  necessary  to 
use  this  room  for  storage  purposes,  that  "  there 
seems  to  be  ample  facilities  for  storage  in  the  other 
abandoned  buildings."  The  room,  however,  is  used 
for  storage  purposes,  and  there  is  no  sufficient  reason 
for  the  disallowance  of  its  value  as  fixed  capital 

The  company  had  accumulated  on  the  date  con- 
sidered, December  31,  1919,  a  reserve  for  replace- 
ments and  renewals,  or  aa  it  was  called  "Accrued 
Amortization "  as  shown  in  its  annual  report, 
$145,595.  This  sum  instead  of  being  held  in  a  sepa- 
rate fund,  was  invested  in  additions  to  the  property. 
These  additions  constitute  portions  of  the  fixed  capi- 
tal which  we  have  already  valued.  This  sum,  con- 
tributed by  tiie  rate  payers,  in  addition  to  an  adequate 
return,  assumed  the  condition  of  a  quasi  trust  fund, 
which  not  being  contributed  by  the  stockholders, 
should  be  deducted  from  the  rate  base. 

The  proper  disposition  of  this  item,  as  stated  in  the 
opinion  of  Commissioner  Peunell  in  the  case  affecting 
natural  gas  rates  of  this  company,  is  as  follows: 
"When  80  invested  the  company  having  borrowed  the 
money  from  the  fund  should  pay  interest  for  it  or 
deduct  the  balance  in  the  reserve  from  its  total  assets 
to  determine  the  rate  base." 

Jn  that  case  the  fund  was  not  deducted  from  the 
rate  base  but  the  company  was  charged  interest 
tiiereon  when  the  rate  wm  subsequently  fixed.  In  that 
case  there  had  been  no  substantial  revenue  enjoyed 
by  the  company  in  addition  to  an  adequate  return. 
As  to  its  electric  industry  the  situation  is  different,  as 
has  already  been  noted,  and  for  that  reason  it  is  pro- 
posed to  follow  the  usual  rule  of  deducting  this  item 
from  the  rate  base.    This  leaves  $1,992,359. 

Dispute  arises  between  the  parties  of  a  substantial 


DigiLizedbyGoOglc 


3S4  State  Department  Reports 

[Vol.  26]     Public  Service  CommissioD,  Second  District 

natare  as  to  what  additional  amounts  should  be 
allowed  for  intangibles  besides  those  contained  in  the 
conference  report  of  the  engine  t-^.  In  that  confer- 
ence report  allowance  was  made  lor  engineering  and 
superintendence,  law  expenses  during  construction, 
injuries  during  construction,  taxes  during  construc- 
tion, miscellaneous  construction  expenditures,  and 
interest  during  construction.  This  allowance  aggre- 
gated $224,768,  or  about  11^  per  cent  of  the  amount 
of  the  tangible  assets. 

Claim  is  now  made  for  an  allowance  of  other  intan- 
gibles by  the  company  and  to  some  extent  conceded 
by  the  city.  The  company  asks  for  additional  allow- 
ance of  $164,000  for  promotion,  consolidation  and 
reorganization.  The  city  concedes  that  there  should 
be  added  an  additional  allowance  for  organization, 
distribution  and  legal  expenses  $47,866.  The  com- 
pany claims  an  allowance  for  cost  of  financing  of 
$89,000  which  is  conceded  by  the  city.  In  view  of  the 
amount  of  the  allowance  of  intangibles  in  the  confer- 
ence report,  the  amount  of  these  items  conceded  by 
the  city  of  $47,866  and  $89,000  added  to  the  items  of 
tangible  capital  will  amply  cover  all  intangibles  and 
the  result  of  tho  addition  $2,129,225  will  amply  repre- 
sent the  present  value  of  the  fixed  capital  both  tan- 
gible and  intangible. 

A  claim  is  made  also  by  the  company  for  allowance 
of  going  concern  value  of  $221,000.  There  is  no  evi- 
dence or  intimation  of  any  such  element  of  value  in 
the  property.  There  is  no  cumulative  deficit  of  earn- 
ings to  make  up  a  so-called  going  value  as  is  some- 
times contended.  There  is  no  evidence  of  any  auch 
losses  In  earlier  returns  in  this  case  and  in  all  the 
proof  indicates  the  contrary. 

Insofar  as  any  added  value  exists  in  the  property 
from  asiembling  its  asiets  and  making  it  a  going  con- 
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eern,  that  value  is  fully  absorbed  by  the  allowance 
heretofore  made  for  varioas  items  of  intangibles 
aggregating  to  over  $350,000  or  nearly  18  per  cent 
tmdepredated  tangible  fixed  capital. 

The  company  also  claims  that  it  should  be  allowed 
as  an  item  of  fixed  capital  $275,000  which  it  says  is 
an  investment  necessary  to  adequately  perform  the 
service  which  is  now  performed  without  taking  on 
additional  customers.  It  is  said  that  some  of  this 
work  is  in  progress  but  how  much,  if  any,  does  not 
appear.  It  would  be  error  to  allow  a  return  on  a  con- 
templated investment  of  capital  even  if  the  plans 
were  sufficiently  definite  to  rise  to  that  dignity. 

Until  the  capital  is  actually  invested  and  a  benefi- 
cial use  thereof  accrues  to  the  public,  no  added  rate 
flhould  be  imposed  therefor.  When  the  capital  is 
actually  invested  material  changes  will  necessarily 
ensue  and  the  revenue  of  the  plant,  from  actual  ex- 
perience and  various  other  factors,  will  then  neces- 
sarily be  considered. 

Undoubtedly  with  the  added  investment  there  will 
also  come  added  production,  even  though  the  invest- 
ment is  not  primarily  made  for  that  purpose  and  the 
added  production  will  undoubtedly  entail  less  propor- 
tionate operating  expenses.  Without  further  additions 
to  the  fixed  capital  except  the  above  conceded  items  of 
$47,866  and  $89,000  we  arrive  at  a  total  fixed  capital 
of  $2,129,225. 

The  next  question  which  arises  is  as  to  the  iimount 
of  theoretical  working  capital  to  be  allowed  for  rate 
making  purposes.  The  company  claims  $133,000. 
This  is  made  up  of  materials  and  supplies  on  hand, 
amounts  receivable,  cash,  prepayments  and  work  in  ■ 
progress,  from  which  is  deducted  the  amount  of  the 
consumers'  deposits.  The  city  allows  for  this  item 
$102,331.  This  is  made  up  of  the  additions  of 
materials  and  supplies  on  hand  of  one-eighth  of  the 
operating  expenses  exclusive  of  general  amortization. 
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The  method  of  compntation  of  this  item  by  the  city 
would  seem  to  be  the  fairer  one.  The  company  com- 
plains that  even  if  the  city's  method  of  compntation 
of  this  item  is  allowed  taxes  should  be  included  as 
operating  expenses.  This  contention  is  not  tenable. 
Taxes  axe  not  paid  in  advance,  and  no  advance  accrual 
for  that  purpose  is  proper  as  an  allowance  in  rate 
making.  Adopting  therefore  the  figure  for  working 
capital  contended  for  by  the  city  of  $102,231,  we  have 
as  a  final  rate  base  in  this  proceeding  $2,231^56. 

In  estimating  the  operating  expenses  for  the  pur- 
pose of  filing  the  rate  various  further  controversies 
arise. 

Both  parties  in  their  schedules  and  under  their  con- 
tentions have  taken  the  costs  of  1919  as  a  basis.  The 
electricity  generated  by  this  company  was  used  both 
for  its  electric  and  its  railroad  business.  It  must, 
therefore,  be  determined  how  much  of  this  operating 
expense  is  properly  chargeable  to  the  railroad,  so 
that  it  may  not  be  borne  hy  the  electric  eonaumeis  and 
thus  work  an  injustice  which  has  previously  been 
pointed  out. 

The  production  expenses  of  the  company  -  were 
$323,150  and  the  transmission  expenses  were  $14,749. 
The  aggregate  of  the  two  is  $337,899.  The  portion  of 
these  expenses  which  should  be  borne  by  the  railroad  is 
properly  ascertainable  by  determining  the  amount  of 
kilowatt  hours  used  by  the  railroad  as  compared  with 
those  used  by  the  electric  department.  The  amount 
of  this  current  used  by  the  railroad  was  6,594,805.  It 
is  measnred  on  the  high  tension  side  of  the  bus-bar  at 
the  Madison  avenue  substation. 

It  appears  that  there  is  a  5  per  cent  loss  in  trans- 
mission between  the  Riverside  station,  where  this 
electricity  is  generated,  and  the  Madison  avenue  sub- 
station, where  it  is  measured.    In  order  to  produce 
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at  the  point  of  measarement  that  amonnt  of  electric 
carrent,  it  required  the  generation  at  the  Rivereid© 
station  of  6,231,368  kilowatt  hoars. 

The  total  kilowatt  hours  generated  for  all  purposeB 
was  42,111,360.  The  proportion  which  the  amonnt 
generated  for  railroad  pnrpoBes  bears  to  the  total  is 
.1646.  We  flhould,  therefore,  dednct  that  proportion 
of  the  production  and  transmission  expenses  as  prop- 
erly chargeable  against  the  railroad  and  not  against 
the  electric  department  of  this  company.  It  amounts 
to  $55,613. 

There  should  also  be  deducted  for  renewals, 
replacements,  taxes  and  insurances,  which  are  prop- 
erly chargeable  to  the  railroad,  as  conceded  by  the 
company,  $12,500. 

The  proportion  of  the  investment  in  the  generating 
plant  and  transmission  system  which  should  be  borne 
by  the  respective  departments  is  disputed.  The  com- 
pany claims  that  the  allocation  should  be  upon  the 
basis  of  the  amount  of  current  used  by  the  railroad 
company  at  the  time  of  the  peak  load  on  the  entire 
system.  This  hardly  seems  to  be  fair  as  it  makes  no 
allowance  for  the  consumption  of  current  by  the  com- 
pany at  times  when  its  use  exceeds  that  which  it  hap- 
pened to  be  at  the  time  of  the  peak  load  of  the  entire 
system,  which  was  not  the  time  of  the  peak  load  of 
the  railroad.  The  city  claims  that  the  allocation  should 
be  upon  the  basis  of  the  proportionate  number  of  kilo- 
watt hours  used  respectively  by  the  railroad  and  the 
electric  departments. 

A  fairer  method  of  allocation  than  either  of  those 
proposed  would  seem  to  be  to  take  the  proportionate 
demand  of  ttie  respective  departments,  to  care  for 
which  the  station  must  be  constructed,  and  on  that 
basis  divide  the  capital  upon  which  each  should  yield 
an  adequate  return.  The  railroad  demand  is  1,500 
kilowatts.    The  demand  of  the  entire  system  is  shown 


DigiLizedbyGoOglc 


398  Staie  Depabtment  Reports 

[ToL  25]    Public  SorviM  Commission,  Second  District 

to  be  11,400.  At  tKat  time  the  railroad  was  using 
only  1,080,  leaving  10,320  kilowatts  as  the  demand  of 
the  system,  aside  from  the  railroad.  The  proportion 
of  the  railroad  demand  to  the  combined  demand  on 
this  basis  is  12.7  per  cent. 

The  cost  of  the  power  plant  undepreciated,  as  ap- 
pears from  the  conference  report,  is  $1,173,783.  The 
proportion  of  12.7  per  cent  of  this  investment,  or  valne 
upon  which  the  railroad  should  yield  a  return,  is 
$149,172.  The  return  upon  this  value  at  the  rate  of 
8  per  cent,  which  is  the  rate  hereinafter  fixed  for 
reasons  then  to  be  stated,  to  provide  for  a  return,  and 
for  reservation  for  surplus  and  contingencies,  and 
aside  from  the  accrual  of  a  fund  for  renewals  and 
replacements,  is  $11,926. 

So  that  from  the  above  total  of  production  and 
transmission  expenses  of  $337,899,  borne  by  the  entire 
system,  there  should  be  deducted  as  a  fair  propor- 
tion thereof  to  be  borne  by  the  railroad  department, 
and  not  chargeable  in  rates  to  the  electric  current 
consumers : 

For  current  consumed $55,613 

Benewals,  replacements,  taxes  and  insur- 
ance            12,500 

Return  on  value  of  investment U,926 


Total  deductions  chargeable  to  railroad. . .       $80,039 
Remainder  of  production  and  transmission 
expenses  properly  borne  by  electric  cur- 
rent consmners   257,860 


As  to  the  distribution,  utilization,  commercial  and 
general  expenses,  there  is  no  dispute.  These 
amounted  to  $118,504.  As  to  bills  annually  uncol- 
lectible, the  city  concedes  the  figures  of  $895.  This  is 
more  than  the  company  claims  but  is  not  excessive. 
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The  amount  of  taxes  paid  was  $70,519.  Tliis  includes, 
however,  an  United  States  income  tax  amounting  to 
$13,100.  The  company  again  claims  that  this  t^ 
should  be  allowed  for  in  the  rate  and  the  tax  upon 
this  income  paid  by  its  customers  and  not  by  its 
stockholders. 

The  fallacy  of  this  claim  was  pointed  out  by  Chair- 
man Hill  in  the  Iroquois  Natural  Gas  case,  which  was 
cited  in  the  opinion  of  the  natural  gas  cases  of  this 
company  (Case  Nos.  6759  and  6907,  supra),  in  which 
opinion  the  reasoning  in  the  Iroquois  Natural  Gas  case 
is  qnoted,  and  various  cases,  in  which  the  same  prin- 
ciple was  followed  by  other  Commissions,  are  cited. 
See,  also,  Jamaica  Gas  Light  Co.  v.  Nixon,  110  Misc. 
Bep.  500,  507. 

Our  attention  in  this  connection  is  called  to  the 
opinion  of  Judge  Hand  in  Consolidated  Gas  Com- 
pany of  New  York  v.  Newton,  267  Fed.  Repr.  259,  with 
which  we  are  already  familiar.  In  that  case,  which 
rested  upon  the  question  of  confiscation,  that  learned 
jurist  announced,  without  giving  any  reason,  that  such 
taxes  should  not  he  deducted. 

This  company,  like  all  citizens  natural  and  artificial, 
should  bear  its  own  proportionate  burden  of  this  sys- 
tem of  taxation,  and  not  add  it  to  the  burdens  of  their 
rate  payers  in  this  regard  to  carry  in  addition  to  their 
own.  Deducting  this  amount  leaves  $57,419,  as  the 
amount  of  taxes  properly  allowed  for  in  fixing  the 
rate. 

As  to  the  annual  accumulation  for  reservation  for 
renewals  and  replacements,  the  company  claims  an 
allowance  of  $79,000;  the  city  concedes  $60,618.  The 
city's  allowance  is  3.02  per  cent  of  the  fixed  capital 
minus  lands,  franchises,  electric  tools  and  implements 
and  intangibles.  It  would  seem  to  be  sufficient  and  is, 
therefore,  held  to  be  an  adequate  allowance  for  that 
purpose. 
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We  have,  therefore,  the  following  to  be  allowed  for 
operating  expenses  in  fixing  the  rate : 
Amoant   of  production  and   transmission 

expenses    chargeable   to    electric   opera^ 

tions   $257,860 

Distribution,   utilization,   eommerciaJ   and 

general  expenses  118,504 

Taxes,  less  United  States  income  ttix 57,419 

Uncollected  bills   895 

Eenewal  replacement  reserve 60,618 

$495,296 


As  to  the  rate  of  return  to  be  allowed,  a  wide  mar- 
gin of  contention  exists.  The  city  claims  that  7  per 
cent  ia  sufficient;  the  company  contends  that  8  per  cent 
should  be  allowed  and  2  per  cent  additional  to  cover 
the  "  necessity  of  making  reservations  out  of  income 
for  surplus  and  contingencies  "  as  required  by  the 
statute. 

EvideUce  is  given  of  the  present  high  rates  of  inter- 
est charged  public  utilities  generally  for  borrowed 
money,  and  actually  charged  this  company.  It  shows 
that  its  bonds  are  sold  latterly  only  at  a  discount 
resulting  in  large  interest  charges.  While  this  is 
quite  true,  it  is  also  true  that  a  very  substantial  por- 
tion of  the  invested  capital  of  this  company  must  have 
been  acquired  and  invested  when  rates  of  interest 
were  low. 

By  Federal  statute  51^  per  cent  is  fixed  as  an  ade- 
quate return  to  interstate  carriers.  The  usual  rate 
which  has  been  followed  in  other  cases  affecting  this 
company  recently  of  8  per  cent  is  adequate  to  cover 
the  return  on  capital,  and  the  necessity  of  making 
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reservatioiis  for  surplus  and  contingencies,  so  far 
as  the  latter  element  is  not  oared  for  in  the  aUowanee 
already  made  for  renewals  and  replacements. 

Eight  per  cent  on  the  estimated  rate  base  of 
$2,231^56  amounts  to  $178,526.  This  added  to  the 
allowable  operating  expenses  indicates  total  allowable 
earnings  of  $678,820.  Portions  of  this  revenue  are 
BQpplied  from  certain  sources  which  are  not  in  dis- 
pute here.  They  are  the  receipts  from  other  sources 
collected  by  the  company,  and,  being  unchallenged  by 
the  city,  it  may  fairly  be  presumed  that  these  rates 
are  reasonable,  and  that  the  revenue  requires  no 
readjustment.  No  evidence  has  been  offered  or  sug- 
gestion made  by  either  party  that  they  be  in  anywise 
interfered  with.  They  will,  therefore,  be  taken  as 
they  stand  in  onr  further  progress  in  this  study  as 
follows : 

Revenues  from  power  metered $321,600 

Revenue  from  railroad  corporations 36,375 

Other  electrical  corporations 46,518 

$404,493 
This  leaves  a  balance  to  be  borne  by  the 
municipal  street  lighting  and  the  com- 
mercial lighting  of $269,327 


It  becomes  necessary  now  to  fix  the  rates  to  pro- 
duce this  revenue,  and  it  is  proposed  to  determine, 
first,  the  proper  charges  for  the  street  lighting  and 
then  to  assume  that  the  balance  of  the  revenue  may 
be  fairly  chargeable  to  the  domestic  consumers. 

As  has  been  noted  the  present  street  lighting  is  fur- 
nished under  a  tariff  filed  by  the  company  after  the 
expiration  of  the  contract  and  after  the  failure  of  the 
parties  to  agree  on  a  renewal. 
26 
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It  seems  to  be  conceded  tbat  the  present  lighting 
system  in  Ehnira  is  behind  the  times  and  somewhat 
archaic,  and  that  more  modern  methods  are  availed 
of  in  up-to-date  mnnicipalities  of  this  size  and  pro- 
gressiveness.  Specifications  providing  for  snch 
improved  methods  of  lighting  were  drafted  by  the 
city,  bid  upon  by  the  company,  but  the  bid  was 
rejected.  It  would  seem  to  be  the  proper  outcome  of 
this  controversy  in  this  aspect  to  make  provision  for 
the  installation  of  the  improvements  suggested,  and 
that  a  lighting  system  in  accordance  with  the  specifica- 
tions  submitted  shoidd  be  installed,  and  reasonable 
compensation  for  such  installation  and  furnishing  of 
current  thereafter  should  be  allowed  to  the  company, 
by  rates  to  be  fixed  here. 

Controversy  exists  as  to  certain  items  of  cost.  The 
lights  proposed  to  be  furnished  are  three-fold  in  char- 
acter. There  are  305,  or  thereabouts,  500  candle 
power  lamps,  321,  or  thereabouts,  100  candle  power 
lamps  and  363,  or  thereabouts,  250  candle  p6wer 
lamps  to  be  placed  upon  Boulevard  standards  owned 
by  the  city.  Without  discussing  separately  in  detail 
the  various  items  of  dispute,  it  may  be  stated,  as  a 
general  proposition,  that  it  would  seem  proper  to 
install  the  lamps  of  the  quality  and  cost  described  hy 
the  city.  Upon  this  basis  and  without  further  dis- 
cussion, the  following  table  may  be  taken  as  our  find- 
ings as  to  the  various  items  of  cost  which  enter  into 
this  computation  with  the  computed  results  and  con- 
sequent charges,  for  all  night  service : 

600  100  2S0 

eaodle        ouidle         oMidla 
*  powar        power        power 

Lamp  fiitnre  complete $22  70    $14  10    $24  50 

Labor  erecting  and  miscel- 
laneous material   500        500        5  00 
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eOO  100  260 

aasdle  Oftttdle  candle 

power  power  power 

Lamp   $3  45  $  83  $1  62 

Station  equipment 18  67  5  21  9  67 

Pole  line  equipment  (new) 43  27 

Total  new  equipment $49  82  $25  W  $84  06 

Total  Vi  per  cent  overheads        5  62  2  78  9  46 

$55  44  $27  92  $93  52 
Pole  line  equipment  (exist- 
ing)          48  27  4827     

Total $103  71  $76  19  $93  52 

Operating  Costs: 

Energy*    $26  80  $7  38  $13  70 

Repairs  to  system 2  00  200  200 

Replacement  lamps 13  80  3  32  6  48 

Refractor  2  55  128  3  55 

Globe   1  50  

Gearing  and  making  re- 
placement         200  2  00  400 

Fixed  Costs:                        *«  «=  mVs  $1^ 

Taxes,  3.24  per  cent;  retnm, 
8  per  cent ;  depreciation,  5 
per  cent  (total,  16.24  per 

cent  16  85  12  35  15  15 

Amortization,  new  equip- 
ment, 10-year  period. ...        4  98  2  51  8  41 

$70  48  $30  84  $53  29 


*  Ener^  charges  ftre  based  on  1919  coal  prices,  as  shown  in 
annual  report,  plus  an  allowance  of  one  dollar  per  net  ton  for 
increased  freight  rate  and  war  tax. 
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Reducing  these  odd  cents  to  rounder  figurea,  which 
should  produce  practically  the  same  revenue  and 
afford  a  more  usual  and  convenient  method  of  com- 
pntation,  the  rates  to  he  charged  for  the  various  lamps 
per  annum  would  be : 

For  the  600  candle  power  lamps $70  50 

For  the  100  candle  power  lamps 30  75 

For  the  250  candle  power  Boulevard  lamps.         53  25 

This  would  produce  a  total  revenue  from  the 
municipal  street  lighting  as  follows: 

305  600  candle  power  lights  at  $70.50 $21,500 

821  100  candle  power  lights  at  $30.75 25,200 

363  250  candle  power  Boulevard  lights  at 

$53.25   , 19,300 

$66^ 

The  amount  of  this  income,  which  arises  from  the 
energy  charged,  and  is  the  product  of  the  plant  which 
we  have  been  considering,  should  be  deducted  from 
the  revenue  to  be  allowed  in  this  proceeding  before 
proceeding  in  fixing  the  rate  for  commercial  lighting. 
As  above  stated,  after  deducting  all  revenue  from 
other  sources,  we  found  that  there  still  remained 
$369,327  annually  to  cover  the"  proper  demands  of  the 
company.  Of  the  revenue  to  be  obtained  by  the  com- 
pany from  municipal  street  lighting  the  sum  of  $19,180 
is  the  amount  derived  from  electrical  energy  furnished 
by  the  system.  This  is  shown  by  the  following 
computation : 

Energy  Computations 
Approximate     value    generating    plant, 

conference  report  (Brief  51) $1,200,000 

Ketum 8       per  cent 

Depreciation 3       per  cent 

Taxes 3. 24  percent 

14. 24  per  cent 
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Fixed  charges   $170,280 

Kilowatt  hours  sold,  1919 35,491,000 

Fixed  charges  per  kilowatt  hour $.00482 

Total  operating  expenses,  exclusive  of 
general  amortization,  uncollected  bills 
and  taxes  per  kilowatt  hour,  sold  or 

used   .01288 

Commercial  expenses 00062 

Distribution  expenses 00065 

Utilities  expenses 00030 

.00157 

$.01131 

Fixed  charges  .00482 

Total  energy  charge  per  kilowatt  hour. .  $.01613 
Increase    in   energy   charge    due   to   in- 
creased freight  rate .00143 

$.01756 


Energy  charge  600  candle  power  all  night  =:  .381  x 
4,000  X  .01756  =  $26.80. 

Energy  charge  250  caudle  power  all  night  =  . 195  x 
4,000  X. 01756 =$13.70. 

Energy  charge  100  candle  power  all  night  =  .105  x 
4,000  X. 01756 =$7.38. 

Assumed  energy  consumption  per  lamp  based  on 
city's  estimate  (Exh.  14). 

600  candle  power  =  381  watts. 

250  candle  power  =  195  watts. 

100  candle  power  =  105  watts. 

305  600  candle  power  at  $26.80  =  $8,160 

521  100  candle  power  at    $7.38=    6,050 

363  250  candle  power  at  $13.70=  4,970 

Total  energy  cost $19,180 
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In  addition  to  this  $19,180  derivable  from  the  munic- 
ipal street  lighting,  we  find  that  the  company  is  enti- 
tled, in  order  to  make  np  its  fall  allowable  revenue,  to 
the  farther  snm  of  $^0,147,  still  remaining  after 
deducting  the  $19,180  from  $269,327. 

The  following  items  show  the  total  amount  of  kilo- 
watt hours  of  commercial  lighting  used  in  1919 : 

Kilowatt 
hotin 

Material  lighting  3,813,645 

Flat  rate  lighting 118,235 

Municipal  buildings  , 15,951 

3,947,831 


Dividing  this  into  the  amount  of  revenue  required 
indicates  a  charge  for  this  service  of  $.0637  per  kilo- 
watt hour,  based  on  1919  coal  costs. 

The  present  freight  rate  and  war  tax  constitute  an 
increase  of  approximately  one  dollar  per  net  ton  over 
that  prevailing  in  1919.  There  is  very  little  prospect 
of  this  being  reduced  in  the  near  future. 

Net  tons  coal  consumed,  1919 50,971 

Increase  at  $1  per  ton $50,971 

Kilowatt  hours  sold  in  1919 35,491,805 

Licrease  per  kilowatt  hour $.00143 


Adding  this  increase  of  $.00143  per  kilowatt  hour 
to  the  figure  of  $.0637  per  kilowatt  hour  indicates  a 
total  required  charge  of  $.06513  per  kilowatt  hour, 
making  due  allowance  for  the  increase  in  freight  rates. 

Similar  allowance  has  been  made  for  street  light- 
ing energy  and  the  present  tariff  schedules  of  the 
company    have    a   so-called   **  coal   clause "    which 
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automatically  makes  allowance  for  increased  or 
decreased  coal  costs  for  large  power  consumers. 

The  tariflfs  filed  by  thia  company  are  most  varied 
and  complex  and  tend  to  great  confusion  rather  than 
simplicity.  They  very  far  diverge  from  the  theory 
of  the  law  in  requiring  the  filing  here  of  a  simple  and 
concise  statement  of  rates  so  that  any  consumer  not 
highly  educated  in  the  refined  technicalitiea  of  the 
science  can  tell  within  reasonable  certainty  what  is 
the  proper  charge  to  him.  In  one  instance  of  a  service 
classification  for  lighting,  there  is  a  table  baaed  upon 
demand  and  consumption  containing  480  different 
items  which  were  to  be  used  as  multipliers  of  the  kilo- 
watt hours  consumed  per  month  in  order  to  arrive  at 
a  result.  These  unnecessary  and  confusing  complica- 
tions should  be  done  away  with.  Some  suggestion  is 
made  of  the  addition  of  a  coal  charge.  A  tariff  is  now 
filed  which  is  not  in  dispute  here  allowing  such  charge 
to  power  users.  On  account  of  the  indefiniteness  of  the 
tariflf,  which  merely  refers  to  the  cost  of  coal  without 
indicating  whether  or  not  that  cost  is  to  include 
expense  of  handling,  and  due  to  tiie  very  confused 
method  in  which  the  company  has  kept  its  books,  a 
serious  controversy  has  arisen  and  a  case  is  now  pend- 
ing before  this  Commission  involving  the  dispute 
between  this  company  and  the  Willys-Morrow  Com- 
pany, a  very  aubatantial  industry  and  a  large  user 
of  electric  power.  Case  No.  7964.  This  is  typical  of 
what  might  arise,  affecling  smaller  amounts  but  in  a 
much  greater  degree,  if  such  a  charge  were  added  to 
the  bills  of  the  consomers.  Confusion,  distrust  and 
a  feeling  of  unjust  treatment  would  be  substantially 
increased. 

In  the  case  of  the  Rochester  Qaa  and  Electric 
Light  Company  (Case  No.  7468, 24  St.  Dept.  Bep.  175), 
it  was  held  that  the  addition  of  a  coal  dauae  per- 
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mitting  a  sliding  scale  for  fluctnationB  in  cost  in  that 
commodity  should  not  be  allowed  as  against  domestic 
consumers. 

Under  the  tariffs  of  this  company  now  eflfective,  and 
against  which  this  complaint  is  lodged,  a  cnstomer 
has  an  option  between  accepting  a  flat  rate  of  10  cents 
a  kilowatt  hour,  with  a  minimum  monthly  charge  of 
one  dollar,  or  a  rate  based  upon  the  complicated  calcu- 
lations above  referred  to,  containing  480  different 
multipliers  dependent  upon  the  demand  and  the 
amount  of  current  used. 

It  is  not  practical  to  attempt  to  reproduce  a  modi- 
fication of  this  complicated  table,  even  if  such  method 
of  rate  fixing  should  meet  our  approval. 

The  rates  complained  of  yielded  for  commercial 
metered  lighting  an  average  of  seven  and  eighty-five 
one-hundredths  cents  per  kilowatt  hour,  as  shown  by 
the  company's  annual  report  for  1919. 

In  view  of  the  foregoing  indicating  a  proper  rate 
of  .06513  per  kilowatt  hour,  it  is  thought  in  view  of 
the  high  efficiency  of  this  company  that  a  maximum 
rate  which  will  average  a  return  of  seven  cents  per 
kilowatt  hour  should  be  ordered. 

It  is  desirable  in  order  to  equalize  the  burden  upon 
the  consumers  with  proper  regard  for  the  demand 
factor  in  a  rate  charge  that  a  block  rate  should  be 
established  instead  of  the  seven  cents  per  kilowatt 
hour  flat  rate.  It  appears  that  the  average  consump- 
tion for  each  customer  during  1919  was  340  kilowatt 
hours.  This  indicates  an  average  consumption  per 
month  of  something  less  than  30  hours.  This,  of 
course,  varies  for  the  different  seasons  of  the  year. 

Consideration  of  the  subject  has  warranted  the  con- 
clusion that  with  a  rate  of  eight  cents  per  hour  for 
the  first  thirty  kilowatt  hours  consumed  per  month 
with  a  charge  of  six  cents  per  kilowatt  hour  for  all 


DigiLizedbyGoOglc 


Petition  of  U.  S.  Kailhoad  Administration     409 

Public  Service  Commission,  Second  District     [Vol.  25] 

excess  will  resalt  in  a  revenue  equal  to  that  which 
would  be  aiforded  by  a  flat  seven  cent  rate. 

An  order  should,  therefore,  be  entered  fixing  the 
maximum  rate  of  eight  cents  per  tilowatt  hour  for  the 
first  thirty  kilowatt  hours  consumed  per  month  with 
six  cents  per  kilowatt  hour  for  all  in  excess  thereof, 
with  a  minimum  monthly  charge  of  one  dollar. 

The  period  of  time  to  be  fixed  in  the  order,  pur- 
suant to  section  72  of  the  Public  Service  Commissions 
Law,  in  view  of  the  unsettled  conditions  of  prices  at 
this  time  should  nbt  exceed  six  months. 

Hill,  Chairman,  and  Irvine  and  Van  Namee,  Com- 
missioners, concur;  Barhite,  Commissioner,  not 
present. 


In  the  Matter  of  the  Petition  of  the  United  States 
Railroad  Administration  —  New  York  Central 
Railroad — under  Section  54,  Railroad  Law,  for 
Consent  to  the  Discontinuance  of  the  Station  at 
Tupper  Lake  on  the  Ottawa  Division  of  said 
Eailroad  ^^^  ^^  ^^ 

(Public  Service  CommissioD,  Second  District,  March  17,  1921) 

BaOroads  —  petition  for  connnt  to  dlscontiiiiiaiica  of  pauoBger 
Btation  denied. 

Irvine,  ComiDissioiier,  dissents;  Barhit«,  Commissioner,  dis- 
sents, with  opinion. 

Allen  &  McClary,  for  petitioner. 

P.  J.  Paddock,  for  the  village  of  Tupper  Lake  and 
the  board  of  trade. 

Kellogg,  Commissioner. —  Tupper  Lake  is  a  village 
of  about  4,000  inhabitants  in  the  southwesterly  part  of 
Franklin  conntj. 
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In  the  northerly  edge  of  this  village's  bounds  there 
is  a  junction,  formed  by  the  intersection  of  the  two 
divisions  of  the  New  York  Central  railroad,  known 
as  the  Adirondack  division  and  the  Ottawa  division. 
At  this  junction  there  is  now  a  station  known  as  Tnp- 
per  Lake  Junction,  so  far  removed  from  the  business 
center  of  the  village  that  in  order  to  furnish  adequate 
mail  facilities,  the  government  has  established  another 
postoffice  known  as  "  Faust." 

The  Ottawa  division  running  southerly  from  the 
city  of  Ottawa  in  Canada  terminates  at  the  station 
in  the  business  center  of  Tupper  Lake  village,  one 
and  seven-tenths  miles  southerly  from  the'  junction 
point  referred  to.  The  Adirondack  division,  crossing 
at  approximately  right  angles,  runs  from  Montreal  to 
TJtica. 

Of  all  the  municipalities  located  along  either  divi- 
sion within  the  State  of  New  York,  the  village  in  ques- 
tion, Tupper  Lake,  is  the  largest  except  TJtica  and 
Malone  on  the  Adirondack  division,  and  Saranac 
Lake,  which  is  reached  by  a  branch  of  the  same 
division. 

It  is  now  proposed  to  abandon  as  a  passenger  sta- 
tion the  station  at  the  end  of  the  Ottawa  division,  and 
to  operate  no  passenger  trains  over  the  one  and  seven- 
tenths  miles  of  road  southerly  of  the  junction. 

It  is  claimed  that  the  traffic  over  this  little  spur  is 
very  light  and  does  not  warrant  the  maintenance  of 
the  service.  An  examination  of  the  record,  however, 
discloses  that  the  lightness  of  the  passenger  traffic 
must  be  very  largely  due  to  the  infrequency  of  the 
service  now  operated  thereon.  There  is  only  one  pas- 
senger train  each  way  a  day.  It  leaves  Tupper  Lake 
station  in  the  morning  at  5:45  a.  m.  and  returns  at 
9:45  at  night,  so  that  a  very  substantial  portion  of 
the  passengers  using  trains  passing  each  way  daily 
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at  the  jtmction  has  no  meaiiB  of  access  thereto  \>j 
trains  over  this  spur. 

There  were  only  9,306  passengers  carried  out  of 
this  station  for  the  year  ending  July  31,  1918;  but 
there  were  75,756  carried  in  and  out  of  the  junction 
station.  As  the  business  transacted  at  the  junction 
station  is  naturally  Tupper  Lake  business,  there  being 
no  other  community  of  a  substantial  size  within  a 
radius  of  at  least  twenty  miles,  it  is  quite  apparent 
that  this  business  is  naturally  Tupper  Lake  business, 
and  that  on  account  of  the  wholly  inadequate  service 
between  the  business  center  and  the  junction,  other 
means  of  conveyance  are  sought  or  the  passengers 
are  compelled  to  walk. 

The  freight  business  at  the  junction  station  for  a 
csorresponding  period  amounted  to  $139,740.46.  This 
is  all  Tupper  Lake  business  which  was  transported 
to  or  from  various  points  in  the  village,  at  the  expense 
of  the  owners,  a  substantial  distance  to  reach  the  sta- 
tion at  the  junction,  largely  on  account  of  the  high 
charges  for  freight  between  the  two  stations.  The 
freight  business  at  Tupper  Lake  station  amounted  to 
$4,837.05  more. 

It  would  not  seem  that  a  service  which  compels  the 
inhabitants  of  a  community  of  this  size  to  go  on  the 
average  one  and  three-quarters  miles  on  foot  or  by 
private  conveyance  to  a  station  is  in  any  sense  ade- 
quate. Neither  is  the  fact  that  there  is  small  patron- 
age of  the  village  station,  on  account  of  the  present 
inadequate  service  on  the  line,  which  is  practically 
no  service  at  all  to  the  75,000  people  using  annually 
the  trains  on  the  Adirondack  division,  a  sufficient  rea- 
son for  abandonment  of  the  passenger  service 
entirely. 

In  view  of  the  substantial  population  there,  in  view 
of  the  large  passenger  traffic,  in  view  of  the  very 
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large  freight  business,  from  which  this  company 
receives  a  handsome  revenue,  over  $140,000  per 
annnm,  this  commnnity  is  entitled  to  a  full  service 
at  this  station  in  the  heart  of  the  community,  a  serv- 
ice which  has  been  maintained  ever  since  the  Ottawa 
division  was  constmcted,  and  at  what  is  its  actual 
terminal. 

I  am  not  only  in  favor  of  denying  this  application, 
but  if  the  people  of  this  community  should  make 
application  to  increase  the  service  between  the  village 
and  the  junction,  so  as  to  adequately  and  properly 
meet  trains  on  the  Adirondack  division,  I  would, 
unless  other  comjwlling  facts  should  develop  which 
do  not  appear  on  this  record,  be  decidedly  in  favor 
of  granting  the  application. 

Hill,  Chairman,  and  Van  Namee,  Commissioner, 
concur ;  Irvine,  Commissioner,  dissents ;  Barhite, 
Commissioner,  dissents,  with  opinion. 

Barhite,  Commissioner  (dissenting). —  This  is  an 
application  by  the  United  States  Bailroad  Adminis- 
tration for  permission  to  discontinue  Tupper  Lake, 
on  the  Ottawa  division  of  the  New  York  Central  Bail- 
road,  as  a  freight,  passenger  and  agency  station.  It 
is  not  the  intention  to  discontinue  service  at  this  point 
for  the  delivery  and  reception  of  carload  lots  of 
freight. 

Tupper  Lake  is  a  thriving  and  progressive  village 
in  Franklin  county,  in  the  Adirondack  mountains, 
incorporated  in  1902,  and  with  a  population  —  accord- 
ing to  the  State  enumeration  of  1915  —  of  3,910.  The 
village  is  reached  by  two  railroads;  The  Adiron- 
dack division  of  the  New  York  Central  Railroad 
and  the  Ottawa  division  of  the  same  road.  The 
tracks  of  these  two  divisions  cross  each  other  within 
the   village   limits  near   its   northerly  boundary   at 
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Tapper  Lake  jtmction.  The  Ottawa  division  proceeds 
from  this  point,  a  distance  of  one  and  seven-tenths 
miles,  to  Tnpper  Lake  station,  which  is  the  end  of 
the  road.  There  is  a  good  highway  between  Tnpper 
Lake  junction  and  the  main  part  of  the  village  over 
which  bases  ran  to  and  from  the  station  at  the  Janc- 
tion.  There  is  a  commodions  and  comfortable  station 
honse  at  the  junction,  with  an  agent  in  attendance. 

Passengers  and  freight  which  arrive  over  the 
Adirondack  division  for  Tnpper  Lake,  leave  the  road 
at  the  junction,  the  passengers  completing  their 
journey  to  the  village  by  buses  and  the  freight  being 
carried  by  vehicles  to  the  oonaignee. 

The  proposition  is  to  have  both  branches  use  the 
station  at  the  junction  and  be  served  by  the  employees 
of  the  railroad  at  that  point  and  avoid  the  expense 
of  an  agent  and  maintenance  of  the  station  in  the 
center  of  the  village. 

Over  the  Ottawa  division  one  passenger  train  a  day 
leaves  Tnpper  Lake  and  one  passenger  train  arrives. 
Over  the  Adirondack  division  five  passenger  trains 
per  day  pass  Tapper  Lake  junction  in  each  direction 
daring  the  summer  season  and  three  during  the  win- 
ter season.  The  bulk  of  the  freight  business  is  trans- 
acted with  the  station  at  the  junction,  as  it  costs  less 
to  pay  cartage  between  the  junction  and  Tapper  Lake 
than  to  ship  by  railroad. 

For  the  year  ending  July  31,  1918,  the  passengers 
in  and  oat  of  Tnpper  Lake  numbered  9,206;  for  the 
same  period  of  time  the  passengers  in  and  out  of 
the  junction  numbered  75,756;  of  this  number  9,077 
left  the  junction  over  the  Ottawa  division.  In  the 
same  period  of  time  3,951  more  passengers  left  the 
junction  over  the  Ottawa  division  than  left  in  the 
same  period  from  Tapper  Lake  station. 

The  freight  business  both  in  and  out  of  the  junc- 
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tion  for  the  year  ending  July  31,  1918,  amounted  to 
$139,740.46 ;  in  and  ont  of  Tapper  Lake  for  the  same 
period  it  amounted  to  $4,837.05.  In  less  than  car- 
load lots  the  amount  of  freight  received  and  sent  by 
the  principal  merchants  of  Tupper  Lake  amounted, 
at  the  junction,  to  1,140.1  tons  and  321.5  tons  at  Tup- 
per Lake. 

It  is  evident  that  the  citizens  of  Tupper  Lake  use 
the  junction  station  very  freely,  even  for  business 
over  the  Ottawa  division.  The  railroad  should  not  be 
required  to  keep  an  agent  at  two  points  within  the 
village,  when  the  business  consolidated  at  one  station 
will  eventually  be  for  the  interest  of  all  concerned. 
As  the  tracks  of  the  Ottawa  branch  between  the  junc- 
tion and  the  village  station  are  to  be  retained  for 
freight  purposes,  if  the  discontinuance  of  the  present 
facilities  at  the  village  station  is  not  in  the  interest  of 
the  public,  a  return  to  the  present  conditions  may  very 
easily  be  had. 


In  the  Matter  of  the  Petition  (or  Complaint)  of  New 
York  Telephone  Company,  under  Subdivision  1, 
Section  97,  Public  Service  Commissions  Law,  in 
Respect  to  Increasing  Rates,  Charges,  Tolls  and 
Rentals  to  be  Charged  by  it  for  Telephone  Service 
in  New  York  City 

Case  No.  7720 

(Public  Service  Commiasion,  Second  District,  March  17, 1921) 

Telephone  companies  —  rates  —  power  of  Oonunlesion  to  estabUih 
temporary  rates  pending  flnal  determination  on  the  merits. 

The  holding  of  a  hearing,  with  the  long  delay  and  heavy 
expenditure  oft-timea  necessary,  is  not  a  jurisdictional  con- 
dition precedent  to  extending  the  consent  of  the  CommisdoQ 
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to  ui  increase  of  rate  to  a  telephone  company,  after  an  order 
made  by  the  Commission  fixing  such  rate.     (P.  420.) 

An  expenditure  made  necessary  by  an  order  of  the  Commis- 
non  ahonld  be  secured  by  the  Commission  to  the  company  until 
the  final  determination  of  the  full  rights  of  the  parties  to  the 
matter.     (P.  422.) 

Consent  to  increaae  of  rates  pending  the  determination 
extended  upon  condition  that  company  reimburse  its  patronii 
for  any  sams  paid  in  excess  of  the  rates  which  in  the  pro- 
ceeding may  finally  be  determined  to  be  just  and  reasonable. 
(P.  422.) 

Barhite  and  Van  Namee,  CommisBionerB,  concur,  each  with 
memorandum. 

Hill,  Chairman,  and  Irvine,  Commissioner,  dissent,  each  with 
memoranonm. 

John  L.  Swayze,  general  connsel,  and  Frankland 
Briggs.  attorney,  for  petitioner. 

John  P.  O'Brien,  corporation  eoansel,  for  city  of 
New  York. 

Henry  J.  MoClelland  for  Charles  Cole  Haneoct. 

D.  W.  Steele,  Jr.,  for  himself. 

M.  H.  Winekler,  for  himself. 

Arthur    "Wilmott,    secretary,    Flatlande    Property 
Owners  Association. 

P.  C.  Wandmacker,  secretary,  Flatbush  Taxpayers 
Association, 

Jules  H.  Baer,  for  New  York  Society  for  the  city 
of  New  York. 

F.  S.  Clevenger,  for  himself. 

P.  B,  DeBerard,  director  of  research.  Merchants 
Association  of  New  York. 
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Frank  De  Palma,  for  Flatbush  Chamber  of  Com- 
merce. 

Charles  A.  DuBois,  for  Washington  Heights  Tax- 
payers Association. 

Edward  P.  Doyle,  for  real  estate  board. 

Mrs.  Henry  A.  Hecks,  for  herself. 

Mrs.  J.  C.  Kerr,  for  League  Riverside  Park. 

J.  W.  Levane,  for  himself. 

Henry  G.  Opdyke,  managing  director,  Broadway 
Association. 

J.  M.  Bichardson,  president,  Tnlite  Anto  Balb  Co. 

John  V.  Sheridan,  for  Bronx  snbscribers  objecting, 

Frank  E.  Tilly,  for  Homestead  Civic  Association. 

J.  Stewart  Wilson,  for  Bronx  Board  of  Trade. 

Keuxmg,  Commissioner. —  The  question  of  grant- 
ing the  relief  applied  for  sabdivides  itself  into  two 
branches : 

(1)  As  to  the  power  of  the  Commission. 

(2)  As  to  the  propriety  of  granting  the  relief  if 

power  exists. 
(1)  Jurisdiction  over  telephone  companies  was 
vested  in  this  Commission,  by  chapter  673  of  the  Laws 
of  1910,  which  added  article  5,  controlling  the  subject, 
to  the  Public  Service  Commissions  Law.  An  exam- 
ination of  this  article  shows  that  in  many  particulars 
it  varies  substantially  from  the  then  existing  articles 
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of  the  lav  relative  to  common  carriers,  and  to  gaa  and 
electrical  corporations. 

The  Legislatare  at  that  time  had  the  other  articles 
of  the  chapter  before  it  for  consideration  and  com- 
parison, and  where  there  is  a  substantial  departure 
from  phraseology  in  the  article  relative  to  telephone 
companies,  it  mnst  be  concluded  that  such  change  of 
phraseology  was  adopted  for  some  well  defined  par- 
pose.  Otherwise  the  draftsman  naturally  would  have 
followed  the  wording  of  similar  provisions  of  the  law 
as  they  then  stood. 

The  method  by  which  rates  could  be  initiated  by 
telephone  companies  was  substantially  that  in  effect 
as  to  other  utilities,  namely,  by  the  filing  of  tariff 
schedules.  This  was  provided  for  by  section  92,  and 
'  rates  were  established  as  fixed  by  the  company  in  its 
filed  tariffs,  as  provided  in  subdivision  1  of  that 
section. 

Subdivision  2  provided  that  no  change  in  the  filed 
rate  should  be  made  by  the  company  except  after 
thirty  days'  notice  to  the  Commission.  The  subdi- 
vision contained,  however,  the  following  provision: 
"  The  commission,  for  good  cause  shown,  may  allow 
changes  in  rates,  charges  or  rentals  without  requir- 
ing the  thirty  days*  notice,  under  such  conditions  as 
it  may  prescribe;  •  *  "  .*' 

These  special  pennissions  have  been  granted  with- 
out hearing  to  any  parties  interested  in  ordinary 
cases,  and  it  has  never  been  considered  that  a  hearing 
was  necessary  as  a  condition  precedent  to  an  order 
being  made  by  the  CommisBion  curtailing  the  thirty 
days'  notice. 

The  primary  and  usual  method,  therefore,  of  estab- 
lishing a  telephone  rate  is  for  the  comx>any  to  file  a 
tariff,  and  the  ordinary  method  to  change  a  rate  is 
for  the  telephone  company  to  file  another  tariff  on 
27 
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thirty  days'  notice,  which,  however,  may  he  shortened 
by  the  Commission,  if  it  deems  proper,  and  auoh, 
shortening  may  he  made  without  notice  to  any  munici- 
pality or  party  interested,  and  without  a  hearing. 

Where,  however,  there  is  a  complaint,  or  the  Com- 
misBiou  of  its  own  motion  enters  into  an  inquiry,  as 
to  excessiveness  or  unreasonableness  of  rates  charged, 
then  it  is  expressly  provided  that  the  order  can  only 
be  made  after  a  hearing. 

Having  provided  that  the  primary  order,  after  such 
a  controversy,  can  only  be  made  after  a  hearing, 
which  properly  means  a  full  and  complete  hearing, 
the  same  subdivision  of  section  97  concludes  as  fol- 
lows: '*  •  •  •  thereafter  no  increase  in  any  rate, 
charge  or  rental  so  fixed  shall  be  made  without  the 
consent  of  the  commission." 

This  was  new  matter  added  to  the  procedure  rela- 
tive to  telejAone  rates.  The  language  of  section  97 
otherwise  follows  very  closely  in  its  verbiage  section 
49,  relative  to  carriers,  and  section  72,  relative  to  gas 
and  electrical  corporations. 

Neither  of  these  sections,  however,  contained  lan- 
guage in  any  degree  similar  to  that  just  quoted.  It 
was  bodily  added  to  the  section  affecting  telephone 
rates.  It  was  not  contained  in  the  pre-existing  sec- 
tions as  to  other  utilities,  and  was  placed  in  the  law 
for  some  purpose. 

The  question  arises  whether  this  consent  of  this 
Commission  can  only  be  granted  after  a  complete  and 
full  hearing  has  been  had  on  the  subject.  If  this  were 
the  intention  of  the  law,  there  would  be  no  purpose 
whatsoever  in  adding  the  words  in  question.  The  same 
result  would  have  been  obtained  if  they  were  not 
written. 

The  manifest  purpose  seems  to  have  been  to  pre- 
scribe the  effect  of  an  order  granted  by  the  Commis- 
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sion,  and  the  effect  of  sach  an  order  was  provided  to 
be  that  the  power  of  the  company  in  fixing  rates  by 
tariff  filing  should  not  be  exerciBed  after  the  making 
of  an  order  by  the  ConuniaBion  limiting  the  rate,  with- 
out the  consent  of  this  Commission.  If  sach  consent 
could  only  be  granted  after  a  hearing,  that  provision 
would  undoubtedly  have  been  included  in  the  phrase- 
ology of  this  sentence,  as  it  had  been  included  in  the 
opening  sentence  of  the  same  subdivision  in  reference 
to  making  the  rate  fixing  order  in  the  first  instance. 

The  same  subdivision  of  the  same  section  provides 
that  an  order  of  the  Commission  made  on  a  complaint, 
or  on  inquiry  of  its  own  motion,  affecting  a  rate  fixed 
by  filing  of  the  tariff  could  only  be  made  after  a 
hearing. 

The  Public  Service  Commissions  Lew  is  rife  with 
such  provision,  and  where  these  provisions  are 
omitted,  it  Is  significant  and  a  strong  argmuent  from 
the  very  fact  of  such  omission  arises  that  a  hearing 
is  not  necessary.  If  the  consent  could  only  be  g^nted 
after  a  hearing,  the  law  would  have  so  specified,  as 
it  does  specify  in  the  nnmeroas  instances  where  hear- 
ings are  required. 

It  would  seem,  therefore,  that  the  Commission  has 
the  jurisdiction  of  power  to  grant  its  consent  to  an 
increaBed  rate,  and  that  whether  or  not  a  hearing 
should  be  had  on  the  subject,  is  wiUiin  its  discretion. 

A  similar  power  was  exercised  by  the  Ulinois  Com- 
mission, in  an  emergency,  under  that  provision  of  law 
similar  to  ours,  which  authorized  the  filing  of  a  tariff 
on  short  notice.  See  Matter  of  Chicago  Railways  Co., 
P.  IT.  R.  1920,  B-299.  This  course  was  sustained 
by  the  court  in  Chicago  Railways  Co.  v.  City  of  Chi- 
cago, 126  N.  E.  Repr.  585. 

In  oar  statate,  moreover,  we  have  the  added  fea- 
ture of  an  express  provision  inserted  prohibiting  the 
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increase  of  a  rate  by  a  company,  after  an  order  made 
by  the  Commission,  withoat  its  consent.  From  this 
it  necessarily  follows  that  the  ordinary  power  of  the 
company  to  fix  rates  by  tariff  without  consent,  exist- 
ing in  all  cases  except  where  the  rate  has  been  fixed 
by  the  order  of  this  Commission,  may  be  exercised  in 
the  latter  case  with  the  consent  of  the  Commission, 
and  snch  holding  of  a  fall  hearing,  with  the  long  delay 
consequent  tiiereon,  and  the  heavy  expenditure  oft- 
times  necessary,  is  not  a  jurisdictional  condition  prece- 
dent to  extending  the  consent  of  this  Commission  to 
an  increase  of  rate  to  a  telephone  company,  after 
an  order  made  by  this  Commission  fixing  snch  rate. 

(2)  The  power  which  exists,  however,  should  be 
very  seldom,  and  only  in  extreme  cases,  exercised, 
nntil  after  a  full  and  complete  hearing.  The  whole 
theory  of  the  Public  Service  Commissions  Law  is  to 
the  contrary. 

There  exists,  however,  in  this  case  a  very  anaaual 
condition.  A  hearing  now  is  in  progress  to  again  fix 
the  rates  by  order  of  this  Commission,  and  has  been 
in  progress  since  October  first,  a  period  of  nearly  five 
months.  Indications  are  that  a  very  substantial 
period  will  elapse  before  the  hearings  can  be  com- 
pleted; then  wiU  follow  the  submission  of  the  case  by 
the  parties,  and  the  examination  and  stndy  necessary 
for  the  proper  determination  by  this  tribunal. 

^idence  has  been  submitted  by  the  plaintiff  indi- 
cating that  not  sufiBcient  revenues  are  being  obtained, 
to  meet  operating  expenses  alone,  to  say  nothing  of 
showing  a  return  on  the  investment.  This,  however, 
is  a  matter  upon  which  a  very  decided  dispute  may 
arise,  and  evidence  to  the  contrary  may  be  produced 
before  the  case  is  closed. 

But  that  the  company  is  in  straightened  financial 
condition,  to  a  greater  or  less  extent,  is  qnite  appar- 
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ent,  and  beyond  diBpute,  and  that  it  is  unable  to  bor- 
row capital,  on  account  of  its  insufficient  revenne,  baa 
been  asserted  and  bas  not  been  disputed. 

Over  80,000  applications  for  telephone  service  iq 
the  city  of  New  York  are  pending,  and  cannot  be 
granted  unless  methods  are  provided  for  increasing 
the  plant  of  the  company,  and  capital  cannot  be  pro- 
cured for  investment  in  the  enterprise  unleBS  an  ade- 
quate return  thereon  can  be  assured.  A  very  great 
public  inconvenience  arises  from  this  situation,  and 
an  emergency  exists  calling  for  extraordinary 
measures. 

Much  of  the  increase  in  operating  cost  is  due  to  the 
increase  in  wages  paid  employees.  During  the  years 
of  the  war,  and  shortly  following,  the  telephone  serv- 
ice in  the  city  of  New  York,  which  up  to  that  time 
had  been  at  the  highest  efficiency,  commenced  to 
deteriorate,  and  noticeably  so.  It  attracted  public 
attention  and  gave  rise  to  well  founded  public 
complaint. 

It  was  due  largely  to  the  fact  that  experienced 
operators  left  the  service  for  the  more  attractive 
wages  offered  in  munition  factories,  and  other  indus- 
tries flonrisbing  throughout  the  war.  The  high  level 
of  wages  maintained  after  the  signing  of  the  armis- 
ticet  and  it  was  impossible  to  find  operatives  to  carry 
on  the  work  of  the  company,  except  at  a  snbstantial, 
increase  over  the  wages  that  had  been  previously 
paid. 

Upon  complaints  made  to  this  Commission  as  to 
the  inefficiency  of  the  service  in  the  city  of  New  York, 
and  an  investigation  disclosing  its  causes,  this  Com- 
mission realized  and  urged  the  necessity  for  payment 
of  adequate  wages  to  employees,  to  retain  the  old  and 
to  attract  new  operatives  to  the  service.  This  recom- 
mendation was  not  only  made  to  the  company  at  that 
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time,  bnt  upon  being  called  upon  by  the  Assembly 
to  report  the  causes  of  the  inefficiency  of  the  service 
in  the  city,  the  CommisBion  again  urged  such  increase 
in  salaries  in  order  to  procure  a  proper  service. 

Salaries  were  accordingly  increased,  and  it  is  as  a 
result  of  this  increase  in  part  at  least  that  the  income 
of  the  company  has  been  materially  reduced.  It 
appears  in  the  evidence  in  the  pending  proceeding 
that  the  increases  in  compensation  paid  employees 
from  August  1,  1919,  to  August  31,  1920,  exceeded  in 
the  aggregate  $11,000,000  per  annum.  These  increases 
so  far  as  they  affected  operators  were  made  after  the 
Commission's  order  of  SeptenAer  16,  1919,  reducing 
rates  to  be  charged  by  the  company  in  New  York  city. 

Without  passing  upon  the  many  intricate  and  inter- 
esting questions  involved  in  tiie  pending  proceeding, 
it  would  seem  to  be  a  matter  of  elementary  justice 
that  to  the  amount  of  this  increased  cost  of  opera- 
tions, due  to  and  following  solicitations  and  directions 
of  this  Commission,  the  company  should  be  permitted 
to  reimburse  itself  pending  the  proceeding,  which  may 
not  be  terminated  for  many  months.  In  other  words 
an  expenditure  made  necessary  by  ui  order  of  this 
Commission  should  be  secured  by  this  Commission  to 
the  company  until  the  final  determination  of  its  full 
rights  of  the  parties  to  the  matter. 

Such  consent,  however,  should  be  extended  only 
upon  the  condition  that  the  company,  with  one  or 
more  sufficient  sureties,  enter  into  an  obligation  to 
reimburse  its  patrons  for  any  sums  wbic^  may  be 
paid  in  excess  of  the  rates  which  in  the  proceeding 
may  finally  he  determined  to  be  just  and  reasonable. 

Of  an  order  of  this  kind  no  one  can  justly  com- 
plain, and  as  a  result  the  credit  of  the  company 
should  he  re-established  to  a  degree  sufficient  to 
enable  it  to  procure  necessary  funds  to  install  with 
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reasonable  expedition  telephone  service  for  the 
80,000  waiting  applieantB.  The  inability  of  so  large 
a  nnmbeT  to  procure  a  service  which  has  become  a 
necessity  of  bueinesB  life,  and  a  very  conunon  comfort 
of  home  life,  should  no  longer  exist.  Its  present 
existence  justifies  the  ezerdse  of  the  power  of  this 
Commission  to  give  its  consent  to  an  increased  rate 
without  the  long  delay  necessary  to  a  hearing  and  a 
final  determination. 

Barhite  and  Van  Namee,  Commissioners,  concur, 
each  with  memorandum;  Hill,  Chairman,  and  Irvine, 
Conmussioner,  dissent,  each  with  memorandum. 

Barhite,  Commissioner  (concurring). —  This  is  an 
application  by  the  New  York  Telephone  Company 
for  an  order  permitting  it  to  temporarily  increase 
its  rates  tmtil  the  final  order  to  be  made  in  this  pro- 
ceeding. On  March  30,  1915,  after  a  hearing,  this 
Commission  made  an  order  fixing  telephone  rates 
within  the  city  of  New  York  whi<di  were  to  be  effec- 
tive from  July  1,  1915,  for  three  years,  and  there- 
after until  the  farther  order  of  the  Commission.  On 
September  16,  1919,  an  order  was  made  amending  the 
order  of  March  30,  1915,  by  reducing  some  of  the 
rates  then  effective  8  per  cent  from  the  then  level. 
The  telephone  company,  by  petition  filed  August  25, 
1920,  again  comes  to  the  Commission  and  asks  that 
the  present  rates  may  be  increased.  The  first  hear- 
ing upon  this  petition  was  had  on  the  18th  day  of 
October,  1920,  and  since  that  time  numerous  hearings 
have  been  had  and  it  is  very  evident  that  it  will  be 
some  considerable  time,  probably  several  months, 
before  the  proceeding  is  brought  to  a  conclusion.  The 
telephone  company,  as  noted  above,  now  asks  that 
the  Commission  will  make  a  temporary  order  givii^ 
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it  relief  pending  the  time  the  proceedings  are  under 
consideration.  It  has  in  the  past,  generally  speaking, 
been  the  opinion  of  the  -Commisaion  that  it  had  no 
power  to  make  a  temporary  order  fixing  rates  until 
at  the  conclusion  of  a  hearing  in  which  both  sides  had 
full  opportunity  to  present  the  evidence  which  they 
desired;  in  fact  this  Commission  in  its  annual  report 
to  the  present  Legislature  made  a  suggestion  that 
there  ought  to  be  power  in  the  Commission  to  make 
a  temporary  order  with  regard  to  rates  during  the 
pendency  of  proceedings,  and  in  a  bill  now  pending 
in  the  Legislature  that  power  is  given. 

A  careful  consideration,  however,  of  subdivision  1 
of  section  97  of  the  Public  Service  Commissions  Law 
clearly  indicates  that  under  facts  as  they  exist  in  this 
case  the  Commission  has  the  power  to  make  a  tempo- 
rary increase  in  rates,  if  such  action  seems  justifiable. 
The  section  in  question  provides  that  the  Commis- 
sion may,  after  a  hearing  had  upon  its  own  motion  or 
upon  a  complaint,  fix  by  order  the  rates  to  be  there- 
after charged  by  any  telephone  company,  and  the  sec- 
tion further  provides  ihai  after  such  order  is  made 
no  increase  in  any  rate,  charge  or  rental  fixed  by  the 
order,  shall  be  made  without  consent  of  the  Commis- 
sion. That  provision  of  law  which  gives  this  Com- 
mission the  power  to  fix  rates  of  telephone  and 
telegraph  companies  is  different  from  that  which 
gives  the  same  authority  over  the  rates  of  other  pub- 
lic utility  companies.  The  only  reason  why  the  Legis- 
lature should  have  enacted  a  different  statute 
governing  matters  of  rates  for  telephone  and  tele- 
graph companies  from  those  whidi  govern  rates  con- 
cerning other  public  utilities  must  be  that  it  was  the 
intention  that  a  different  rule  should  prevail.  It  is 
unnecessary  to  argue  the  matter  out  at  length,  but  the 
only  clear  conclusion  that  can  be  drawn  from  a  care- 

DigiLizedbyGoOglc 


Petition  of  New  Yoek  TsLEpHoini  Co,      425 

Pnblie  Serrico  CommiBuon,  Seoond  Durtrict    [VoL  25] 

fnl  reading  of  section  97,  to  which  attention  has  been 
called,  is  that  the  Commission  has  the  power  only 
after  a  hearing  to  fix  rates  and  that  when  those  rates 
are  once  fixed  by  order  the  company  cannot  there- 
after change  the  rates  without  the  consent  of  the  Com- 
mission itself.  There  is  no  provision  in  the  law  which 
provides  for  a  further  hearing  on.  the  part  of  the  Com- 
mission,  but  the  matter  appears  to  be  entirely  within 
the  discretion  of  the  Commission  itself.  If  the  evidence 
then  on  file  is  sufficient  to  warrant  the  Commission  in 
acting  without  a  further  hearing  it  very  clearly  has 
the  right  BO  to  do.  If,  on  the  other  himd,  the  Com- 
mission is  not  satisfied  with  the  evidence  at  hand  then 
it  may  order  a  further  hearing  before  any  change  in 
rates  is  made. 

As  it  must  be  held  that  this  Commission  has  the 
power  to  grant  the  application  of  the  conipany,  should 
such  power  be  eseroisedT  As  noted  above,  the  Com- 
mission made  a  thorough  investigation  in  1915.  It 
made  a  still  further  investigation  in  1919,  and  numer- 
ous hearings  have  been  held  over  the  question  of  rates 
since  the  eighteenth  day  of  August  last  year.  From 
the  evidence  which  has  been  presented  it  is  quite  clear 
that  the  telephone  company  is  in  need  of  and  is 
entitled  to  more  income  than  it  is  receiving  at  the 
present  time.  It  is  true  that  the  company  in  the 
years  that  have  past  has  accumulated  a  surplus,  but 
tiiat  surplus  is  not  in  shape  where  it  is  available  for 
the  needs  of  the  company  at  the  present  tune.  A  large 
part  even  of  this  surplus  has  been  used  by  the  com- 
pany in  extending  its  plant,  in  increasing  its  facilities, 
and  in  meeting  the  demands  which  necessarily  must 
be  met  if  business  is  to  he  continued  and  the  wants  of 
the  public  satisfied.  At  the  present  time  there  are 
pending  on  the  books  of  the  company  upwards  of 
85,000  new  applications  for  service.    The  company  has 
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been  unable  to  fill  all  theBe  applicationB  from  lack  of 
sufficient  funds  to  pay  the  expenses  of  making  the 
necessary  connections.  These  applications  have  come 
in  at  an  unprecedented  rate  and  far  exceed  in  number 
the  amount  which  the  officers  of  the  company  were 
justified  in  having  in  contemplation.  To  prevent  the 
company  from  filling  these  applications  from  lack  of 
money  is  a  distinct  loss  and  disadvantage  to  Hxe 
publia  To  prevent  the  company  from  having  every 
reasonable  facility  to  increase  its  business  as  the 
public  demands,  is  a  direct  injury  to  the  public  and 
not  to  the  company  itself.  We  are  all  acquainted 
with  the  tremendous  increases  in  the  cost  of  labor 
and  materials  which  affect  telephone  companies  as 
well  as  all  other  classes  of  corporations  engaged  in 
business.  It  may  be  said  that  the  company  can  borrow 
the  money.  It  is  undoubtedly  true  that  suoh  a  course 
could  be  taken,  but  this  Commission  is  well  aware  of 
the  extremely  high  rates  which  must  be  paid  even 
by  companies  on  a  sound  financial  standing,  and  the 
telephone  company  should  not  be  made  to  waste  its 
resources  by  paying  high  rates  for  money,  which  high 
rates,  sooner  or  later,  must  be  charged  to  the  cus- 
tomer as  a  legitimate  expense  of  the  business. 

Another  consideration  which  should  be  taken  into 
account  in  this  application  is  that  if  the  company 
is  relieved  of  its  present  necessities  then  the  city  of 
New  York  may  have  such  time  as  it  may  need  to 
prepare  and  present  in  the  last  detail  any  defense  it 
may  have  to  the  application  of  the  company,  but  in 
the  meantime,  while  that  defense  is  in  preparation, 
the  company  should  not  be  compelled  to  wait  for 
that  which  plain  necessity  demands,  when  we  take 
into  consideration  the  fact  that  in  holding  back  a 
proper  income  we  are  not  punishing  the  company  but 
the  public  who  desires  the  service. 
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I  firmly  think  that  the  relief  demanded  by  the  com- 
pany should  be  granted  without  compelling  the  com- 
pany to  give  a  bond,  with  paid  saretiea,  to  the  effect 
that  it  will  retnm  to  its  customers  at  the  conclnslon 
of  this  proceeding  any  excese  in  rates  collected  onder 
a  temporary  order  of  this  CommisBion  over  and  above 
the  rates  which  the  final  order  of  the  Commission  may 
determine  to  be  proper  and  just.  The  rates  demanded 
by  surety  companies  are  very  high  and  will  cost  the 
telephone  company  a  considerable  amount  of  money  if 
it  is  required  to  give  a  bond.  Why  should  it  waste 
its  money  upon  sureties  rather  than  to  ase  that  same 
amount  of  money  for  purposes  for  which  it  is  now 
seeking  reliefl  The  New  York  Telephone  Company 
is  absolutely  soimd  financially.  There  is  no  charge 
that  it  can,  or  that  it  will  even  seek  to  try  to  escape 
any  obligation  assumed  by  it,  and  the  efforts  of  this 
Commission  should  be  directed  towards  assisting  the 
company  to  save  its  resources  rather  than  to  expend 
them.  If  the  telephone  company,  as  a  condition  of 
granting  an  order  for  temporary  relief,  should  stipu- 
late or  should  give  its  personal  bond  that  it  would 
refund  to  its  customers  any  excess  in  rates  over  that 
granted  by  the  final  order,  of  the  Commission,  said 
stipulation  or  bond  will  be  absolutely  lawful  and  fully 
protect  the  customers  of  the  company,  and  there  can 
he  no  question  that  any  customers  who  come  under 
its  provisions  not  only  will  but  can  have  returned  to 
them  any  amount  to  which  they  may  he  entitled. 

Not  only  did  the  Commission  by  its  order  of  1919 
decrease  the  income  of  the  company  over  $3,000,000, 
but  the  company  with  the  approval  and  upon  the 
urgent  recommendation  of  the  Commission  increased 
the  wages  of  its  employees  to  an  aggregate  of 
$11,000,000,  thus  decreasing  the  net  income  of  the 
company  about  $14,000,000.    It  is  a  simple  matter  of 
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justice  that  the  mcome  of  the  company  while  the 
present  rate  proceeding  is  pending  ebonld  be  placed 
upon  a  foundation  somewhere  near  the  level  of  that 
□pon  which  it  Btood  previous  to  the  order  of  the  Com- 
mission in  1919  especially  as  the  subscribers  are  pro- 
tected against  loss  if  it  finally  appears  that  the  rate 
given  is  unjust,  while  if  no  temporary  relief  is  given, 
the  company  has  no  way  by  which  it  can  recover  its 
losses  incarred  during  the  pendency  of  the  present 
rate  proceeding. 

Van  Nameb,  Commissioner,  (concurring). —  The 
order  of  the  Commission  of  September  16, 1919,  which 
modified  the  original  order  of  March  30, 1915,  effective 
July  1,  1915,  fixed  the  period  of  repose  for  one  year 
from  October  1,  1920,  and  before  that  date  the  com- 
pany was  before  the  Commission  for  leave  to  file  a 
schedole  of  rates  which  they  estimated  would  raise 
their  revenue  about  $16,000,000.  The  hearings  have 
been  continuous  and  the  company  has  completed  its 
ease.  The  city  has  practically  completed  the  cross- 
examination  of  the  witnesses  for  the  company. 

The  corporation  counsel  for  the  city  of  New  York 
has  requested  an  appropriation  from  the  board  of 
aldermen  of  $60,000  for  the  purpose  of  making  a  val- 
uation of  the  physical  property  of  the  company,  and 
the  city  is  also  engaged  in  a  study  segregating  the  toll 
and  local  exchange  revenues. 

The  city  says  that  four  months  will  complete  the 
physical  valuation,  and  that  it  can  be  done  for  $60,000. 
The  company  claims  that  it  will  take  nearer  a  year, 
and  will  cost  about  $250,000.  At  the  best  six  or  eight 
months  more  will  elapse  before  a  decision  can  be 
rendered  by  the  Commission,  probably  more  — ^in  any 
event  at  least  a  year  from  the  time  the  petition  was 
filed. 
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In  the  meantime  the  company  alleges  it  is  not  earn- 
ing operating  expenses.  Its  list  of  new  applications  for 
service  now  is  85,000,  and  is  constantly  growing,  and  it 
contends  it  is  unable  to  obtain  money  from  its  parent 
company,  the  American  Telephone  and  Telegraph 
Company,  or  to  borrow  the  same  in  the  open  market 
except  at  exorbitant  rates.  It  protests  it  is  left  in  a 
situation  where  its  bnildii^  program  is  halted,  its 
debts  increase,  and  it  is  impossible  for  it  to  give 
reasonable  service  to  the  public  The  company's  only 
immediate  relief  from  these  conditions  is  for  the 
Commiseion  to  grant  it  temporary  relief  in  the  form 
of  an  increased  schedule  pending  the  final  determina- 
tion of  its  petition  by  the  Commission. 

It  is  well  also  to  bear  in  mind  that  the  operating 
expenses  of  the  company  have  been  largely  increased 
during  the  past  year  by  reason  of  the  increase  in  wages 
of  the  members  of  the  operating  staff.  And  that 
these  increases  amounting  to  about  $850,000  a  month, 
or  $10,250,000  a  year,  were  practically  forced  on  the 
company  by  the  attitude  of  the  Commission,  both 
in  its  report  to  the  Assembly  on  the  condition  of 
the  telephone  service  in  New  York,  on  February  13, 
1920,  and  in  personal  interviews  with  the  counsel  and 
officers  of  the  telephone  company. 

The  power  of  this  Commission  to  give  temporary 
relief  will  not  be  affected  by  the  passage  of  the  pend- 
ing bill  reorganizing  the  Public  Service  Commission. 
The  suggested  amendment  to  the  bill,  giving  this  Com- 
mission a  period  of  ninety  days  after  the  approval 
of  the  measure  by  the  Gk)vemor,  and  the  appointment 
and  confirmation  of  the  new  Commissioners,  con- 
templates the  disposition  by  this  Commission  of  the 
eases  pending  before  it,  under  powers  "  as  pre- 
scribed by  law  immediately  prior  to  the  time  this  sec- 
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tion  takes  effect,"  (Assembly  Bill  Int.  731,  Print.  729, 
§  73,  p.  115) ;  that  is,  under  the  proviaions  of  the 
present  Pnblic  Service  Commissions  Law. 

Power  to  give  ex-parte  temporary  relief.  Section 
97,  snbdivision  1,  prescribed  the  method  by  whidi  tele- 
phone rates,  charges,  tolls  or  rentals  may  be  charged 
or  fixed  by  the  Commission.  Under  section  92  the 
company  files  a  schednle  of  charges,  and  unless  other- 
wise ordered  by  the  Commission,  snch  charges  become 
automatically  effective  thirty  days  after  sndi  filing, 
and  the  company  may  make  such  changes  in  its 
charges  thereafter  as  it  desires,  unless  the  Commis- 
sion intervenes.  Section  97  prescribes  the  procedure 
by  which  the  Commission  obtains  jurisdiction  over 
these  schedules. 

Whenever  the  Commission  at  any  time  (1)  Upon 
its  own  motion  or  (2)  Upon  a  complaint  and  after  a 
hearing  shall  find  the  charges  in  effect,  or  purposed 
to  be  put  into  effect  "  are  unjust,  unreasonable  or 
unjustly  discriminatory  or  unduly  preferential  or  in 
any  wise  in  violation  of  law,  or  that  the  maximum 
rates  •  •  •  are  insufficient  to  yield  reasonable  com- 
pensation for  the  service  rendered,  •  •  •  the  com- 
mission shall  *  *  *  determine  the  just  and  reason- 
able rates  •  •  '  to  be  thereafter  observed  and  in 
force  as  the  maximum  to  be  charged,  *  *  *  and  shall 
fix  the  same  by  order  •  •  •  and  thereafter  no 
increase  in  any  rate,  charge  or  rental  so  fixed  shall  be 
made  withont  the  consent  of  the  commission.** 

This  last  sentence  is  not  included  in  section  49,  or 
I  72,  relating  to  common  carriers,  gas  or  electric  rate 
increases  or  decreases,  under  order  of  the  Commis- 
sion. The  telephone  and  telegraph  provisions  of  the 
law  were  added  by  chapter  673  of  the  Laws  of  1910, 
in  effect  September  1,  1910.  The  provision  relating 
to  the  railroad,  gas  and  electric  rates  was  originally 
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enacted  as  chapter  429  of  the  Laws  of  1907,  and  took 
effect  July  1,  1907. 

The  whole  of  section  97,  snhdivision  1,  is  copied 
word  for  word  from  section  49,  subdivision  1,  except 
for  the  necessary  dianges  to  make  it  apply  to  tele- 
phone companies  rather  than  to  railroads,  except  that 
final  danse  above  noted.  The  Legislatnre  must  have 
had  a  particular  intent  in  bo  increasing  the  power  of 
the  Commission.  The  clause  was  added  three  years 
after  section  49  was  enacted,  and  it  is  a  reasonable 
inference  that  it  was  added  after  experience  with  the 
workings  of  section  49,  to  allow  the  Commission  under 
certain  circumstances  to  increase  the  rates  without  a 
hearing. 

The  Commission,  therefore,  gets  control  over  the 
telephone  rates  in  the  first  instance  after  a  hearing 
and  holds  the  same  by  an  order. 

If  it  was  intended  that  the  Commission  thereafter 
conM  not  increase  the  rates  without  a  hearing,  why 
did  it  not  so  specifically  state  after  prescribing  a 
hearing  in  the  first  instancef  But  is  a  hearing  neces- 
sary before  an  increaseT  The  Commission  has  infor- 
mation as  to  the  conditions  of  the  company.  It  is  to 
be  presumed  that  the  valuation  has  been  fixed,  the 
reasonable  operating  expenses  arrived  at  and  the 
reserve  for  depreciation,  surplus  and  oontiugencies 
arrived  at. 

Must  the  company  in  asking  for  an  increase  go 
through  again  in  detail  a  prolonged  rate  case?  The 
legislative  intent  must  be  taken  with  the  context,  and 
the  absence  of  such  provision  in  the  earlier  sections 
of  the  biU  relating  to  rates,  and  its  inclusion  in  section 
97,  would  seem  to  give  to  the  Commission  the  power 
to  consent  to  an  increase  on  an  ex  parte  application. 

The  Legislature  must  have  had  in  mind  a  situation 
similar  to  this  when  a  company  has  produced  and 
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made  a  prima  facie  case  demanding  relief  and  when 
the  prospects  of  a  termination  of  the  evidence  and  the 
final  snbmiBsion  of  the  case  is  some  distant  time  in 
the  future,  but  when  it  is  manifestly  just  that  some 
form  of  relief  be  granted  immediately,  and  have 
intended  to  give  to  this  Commission  power  to  grant 
a  reasonable  temporary  relief. 

The  company  as  a  result  of  the  order  of  September 
16,  1919,  reduced  its  return  by  approximately  $3,- 
160,000,  and  as  a  result  of  the  increase  to  its 
employees  between  August,  1919,  and  August,  1920, 
increased  its  operating  expenses  by  $10,262,384,  and 
claimB  other  increased  expenditures  attributable  to 
actual  operating  expenses  of  August,  1920,  from 
August,  1919,  of  $276,010  a  month,  or  $3,312,120  a 
year  —  or  a  total  pay  roll  expense  of  $13,573,504. 

The  result  of  this  increase  in  operating  expenses, 
due  to  increased  pay  and  to  increased  number  of 
employees,  has  been  since  January,  1920,  to  make  it 
impossible  for  the  company  to  earn  its  operating 


It  would  seem  this  Commission  is  at  least  partly 
responsible  for  this  condition  and  should  relieve  the 
company  temporarily  at  least  to  the  extent  proposed. 

Sunmoing  the  matter  up,  there  are  two  points  to 
consider:  (1)  Has  the  Commission  the  power  to  make 
the  order!  (2)  Having  the  power  should  it  exercise 
iti 

I  believe  the  Commission  has  the  power  for  the 
reasons  above  given  and  I  feel  the  Commission  should 
grant  the  request  for  temporary  relief,  and  in  an 
amount  approximately  equal  to  the  increase  of  wages 
during  1920,  providing  the  company  gives  a  bond  for 
the  return  of  any  excess  over  the  rates  which  the 
Commission  may  determine  in  its  final  order  in  the 
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Hnx,  Chairman,  (dissenting). — I  am  impelled  to 
dissent  from  the  action  of  the  majority  of  the  Com- 
sion  in  adopting  the  order  of  March  17, 1921,  by  which 
the  Commission  undertakes  to  increase  the  rates  of  the 
company  approximately  28  per  cent  pending  the  final 
determination  of  this  proceeding. 

A  perusal  of  this  order  and  of  the  opinions  filed 
indicates  that  while  in  form  the  action  of  the  majority 
is  based  upon  the  record  so  far  made  in  the  proceed- 
ing, only  two  conclusions  are  deduced  from  such 
record  or  given  any  consideration,  namely,  that  the 
company  claims  to  be  operating  at  less  than  cost  and 
that  tiie  wage  increase  granted  sometime  after 
September,  1919,  amounted  to  $11,000,000. 

There  is  no  diacuBeion  of  any  other  facts  disclosed 
in  the  record  and  no  findings  or  conclusions  based 
thereon,  the  majority  of  the  Commission  apparently 
intending  to  base  the  order,  not  upon  the  facts  dis- 
closed in  the  record  but  upon  the  assnmed  absolute 
power  of  the  Commission  to  make  the  order  without 
evidence  to  support  it  and  without  findings  based 
upon  such  evidence. 

In  my  opinion,  the  Conmussion  is  without  power  in 
the  midst  of  this  contested  rate  proceeding  to  make 
this  order.  A  bearing  and  investigation  imply  a 
hearing  of  both  sides  and  a  complete  investigation  of 
all  the  facts.  If  the  Commission  has  power  in  its 
discretion  to  make  the  order  cither  with  or  without 
hearing  and  investigation,  then  the  contestants  have 
no  rights  which  can  be  protected,  their  only  right  being 
to  insist  upon  an  investigation  by  the  Commismon, 
but,  if  we  admit  this  is  their  only  right,  it  would 
seem  that  such  hearing  and  investigation  should  be 
complete  before  it  is  acted  upon.  If  this  be  not  so,  the 
provision  for  review  of  the  action  of  the  Commission 
would  seem  to  be  nugatory. 
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TbiB  order  porporta  to  make  tentative  interim  rates, 
but  the  statute  provides  for  no  sach  character  of 
rates.  When  the  order  is  made,  assmmng  its  legality, 
there  will  be  bat  one  rate  chat^eable,  namely,  the  rate 
imposed  by  the  order,  and  there  wlU  thus  be  estab- 
lished an  effective  rate  based,  not  npon  any  findings 
of  fact,  but  on  the  fiat  of  the  Commisaion.  When  the 
pending  proceeding  is  finally  determined  and  a  rate 
fixed,  such  rate  will  be  fixed,  not  as  of  this  date,  but 
as  of  that  date.  The  Commission  cannot  fix  retroactive 
rates.  This  difficulty  is  sought  to  be  overcome  by 
tnming  the  Commission  into  a  conrt  of  eqnity  and 
having  it  authorize  a  tentative  rate  in  the  nature  of 
a  provisional  remedy  upon  terms;  but  the  Commis- 
sion is  given  no  sudi  power  by  the  provisions  of  the 
statute.  The  theory  of  the  majority  seems  to  be  that 
a  rate  order  made  after  investigation,  hearing  and 
determination,  may  be  reviewed  in  the  courts  on  the 
findings  and  evidence,  but  that  the  Commission  may 
make  an  order  without  evidence  or  findings  which 
may  not  be  reviewed.  I  cannot  so  constme  the 
statute,  and  even  if  it  be  held  that  the  order  is  one 
resting  in  the  sound  discretion  of  the  Commission, 
it  would  seem  that  to  avoid  the  charge  of  an  abuse  of 
discretion  snfBcient  finddi^  of  fact  should  be  made 
to  support  the  order,  and  we  have  no  such  findings 
in  this  case. 

The  Commission  feels  that  it  is  highly  desirable 
that  it  should  possess  the  power  to  authorize  tempo- 
rary rates  on  such  terms  and  conditions  as  will  prop- 
erly safeguard  the  public,  and  in  its  last  annual  report 
to  the  Legislature  a  recommendation  to  this  effect 
was  included,  and  such  legislation  has  already  been 
adopted  in  the  upper  house.  This  legislation  relates 
to  all  the  different  classes  of  public  utilities,  and  I 
agree  with  Commissioner  Irvine  that  t^ere  is  no  snb- 
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Btantial  difference  in  the  language  of  section  97  as 
compared  with  sections  49  and  72  of  the  Public  Serv- 
ice ConuniaaionB  Law,  as  to  indicate  a  power  with 
reference  to  telephone  rates  greater  than  that  exist- 
ing as  to  carriers  or  lighting  companies.  In  1919,  the 
Commiesion,  with  much  donbt  as  to  its  power  to  do 
so,  made  an  order  in  the  case  of  a  gas  company  whose 
rates  were  mider  investigation,  the  hearings  not  hav- 
ing been  concloded.  The  action  authorized  by  anch 
order  was  enjoined  by  an  order  of  Supreme  Court 
Justice  Scudder.  Neither  the  Commission  nor  the 
utility  saw  fit  to  test  the  power  which  the  Commission 
there  asserted. 

If  on  the  other  hand  we  are  to  assume  that  aU  the 
facts  embodied  in  the  record  thus  far  made  are  to  be 
considered  as  the  basis  of  the  order  then  the  Com- 
mission should  review  the  evidence  and  state  its  deduc- 
tiona  therefrom.  Such  a  method  would  bring  into 
view  certain  vital  and  important  facts  without  a  con- 
sideration of  which  even  temporary  rates  cannot 
justly  or  properly  be  fixed.  In  all  rate  cases  con- 
sideration must  be  given  not  only  to  the  present  earn- 
ings of  the  utility,  but  to  its  recent  and  prospective 
earnings  as  well,  and  to  all  other  considerations  pre- 
sented by  the  record  bearing  upon  the  jnstness  of  its 
rates. 

To  refer  briefly  to  only  two  of  these  considerations, 
the  New  York  Telephone  Company  has  amassed  out 
of  earnings  very  la^e  surpluses  and  depreciation 
reserves.  If  the  Commission  is  to  consider  facts  at 
all,  it  can  hardly  omit  reference  to  these  accounts. 
It  is  intimated  by  the  Consolidated  Gas  Company,  by 
petition  in  the  record,  that  the  depreciation  reserve  is 
top-heavy  and  much  more  than  needed  by  the  com- 
pany for  the  purpose  for  which  it  has  been  accrued. 
As  the  members  of  the  Commission  are  all  well  aware. 
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the  annual  aocroala  made  by  the  company  to  the 
depreciation  reserve,  as  well  as  the  method  approved 
geiicially  by  this  Commiesion,  is  somewhat  experi- 
mental, and  it  may  well  be  that  after  a  certain  point 
has  been  reached  it  will  be  found  qaestionable  whether 
the  theoretical  accraals  shonld  be  continued  to  the 
full  extent.  It  is  quite  conceivable  that  a  company 
might  accrue  so  large  a  reserve  that  it  would  seem 
unfair  to  the  public  to  allow  it  to  continue. 

As  to  the  surplus,  the  language  of  the  statute  implies 
that  part  of  the  rate  is  collected  for  the  purpose  of 
return  and  another  part  for  surplus  and  contingen<ues. 
One  contingency  is  inequality  of  revenue  for  passing 
periods,  and  while,  to  be  sure,  there  is  nothing  in  the 
law  to  prevent  dividends  being  paid  out  of  surplus 
it  would  nevertheless  seem  reasonable  to  consider 
where  a  surplus  is  still  in  the  hands  of  the  company 
undivided  and  the  company  has  up  to  a  recent  date 
had  more  than  a  full  8  per  cent  return,  whether  or 
not  it  shonld,  in  justice,  be  required  to  fall  back  to 
some  extent  upon  its  snrplns  to  carry  it  through  short 
periods  of  inadequate  earnings.  The  company's  large 
surplus,  amounting  to  about  $32,000,000  after  the  pay- 
ment of  the  last  dividend,  has  been  the  result  of  very 
liberal  earnings  under  the  rates  heretofore  authorized 
by  the  Commission.  It  is  matter  of  record  that  the 
rates  so  authorized  in  1915  were  much  more  profit- 
able than  the  Commission  had  estimated. 

Other  questions  which  are  claimed  by  the  city  to 
vitally  affect  the  earnings  to  which  the  company  is 
entitled  have  been  introduced  into  the  case  on  the 
part  of  the  city  of  New  York,  including  the  dealings 
of  its  parent  company,  the  American  Telephone  and 
Telegraph  Company. 

The  present  shortness  in  the  company's  revenues 
is  alleged  to  be  the  resolt  not  of  decreased  business, 
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bnt  of  increased  operating  expenses,  and  the  ourrent 
government  statistics  indicate  that  costs  of  all  kinds 
which  enter  into  operating  expenses  are  now  under- 
going a  declitie  which  is  almost  in  the  nature  of  a 
convulsion.  These  facts  the  Commission  has  com- 
mented upon  and  taken  into  acconnt  in  determining 
all  of  its  recent  rate  cases,  and  these  various  consider- 
ations should  be  discussed  and  made  the  basia  of 
findings  as  applied  to  the  evidence  in  the  record,  if 
we  are  to  assume  that  the  Commission  has  power  to 
make  the  order.  Such  a  discussion  and  weighing  of 
facts  wonld  furnish  to  the  public  some  test  at  least 
of  the  propriety  of  the  exercise  of  the  discretion  of 
the  Commission  and  the  sonndness  of  that  discretion. 
But  action  based  on  the  bare  assumption  that  the  com- 
pany needs  temporary  relief,  without  a  weighing  of 
the  evidence  claimed  or  assumed  to  support  that 
assmnption  and  to  fumish  the  measure  of  relief 
assumed  to  be  needed,  would  seem  to  involve  a  fail- 
ure to  support  the  order  even  assuming  it  to  be  per- 
missible for  the  Commission  to  make  it  purely  as  an 
exercise  of  judgment  and  discretion.  It  seems  quite 
obvious  that  a  consideration  of  the  entire  record 
wonld  lead  to  conclusions  different  from  those  which 
have  been  arrived  at  without  each  consideration. 

Ibvutb,  Commissioner  (dissenting). — 

L   As  TO  THE  POWEB  OF  THE  COHHIBSIOK 

I  do  not  think  that  there  is  any  such  marked 
difference  in  the  language  of  section  97  as 
compared  with  sections  49  and  72  as  to  indi- 
cate a  power  with  reference  to  telephone  rates 
greater  than  that  existing  as  to  rates  of  car- 
riers or  lighting  companies.  Section  97  provides 
that  when  an  order  has  been  made  fixing  maximum 
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rates  '*  thereafter  no  increase  in  any  rate,  charge  or 
rental  so  fixed  shall  be  made  without  the  consent  of 
the  Commission."  By  section  72  "  the  price  fixed 
by  the  Commission  *  '  '  shall  be  the  maximnm 
price  •  •  "  for  a  period  to  be  fixed  by  the  Com- 
mission in  the  order  not  ezceedii^  three  years  *  *  * 
and  thereafter  ontil  the  Commission  shall  upon  its 
own  motion  or  npon  complaint  of  any  corporation, 
person  or  muiicipality  affected  fix  a  higher  or  a 
lower  maximnm  price."  Section  49  provides  that  the 
Commission  shaU  '*  determine  just  and  reasonable 
rates,  fares  and  charges  to  be  thereafter  observed 
and  in  force  as  the  maximnm  to  be  chained  "  by  com- 
mon carriers.  A  close  literal  construction  woold 
result  in  permitting  an  increase  in  telephone  rates  by 
the  mere  consent  of  the  Commission  not  based  on  any 
investigation  or  proceeding.  It  wonld  require  some 
preceding  npon  complaint  or  npon  the  initiative  of 
the  Commission  to  change  maximnm  rates  for  gas  or 
electricity.  It  wonld  forbid  forever  any  change  in  tiie 
rates  of  carriers  once  fixed,  Snch  conld  not  have 
been  the  legislative  intent.  I  believe  that  nnder  any 
of  these  sections  the  Comnussion  may  permit  a  change 
in  rates  by  increase  or  decrease,  that  it  may  not  do  so 
arbitrarily  and,  on  the  other  hand,  it  is  not  required 
nnder  all  circmnstances  to  conduct  a  thoroogh-going 
rate  investigation  as  a  preliminary  to  authorize  the 
change. 

Suppose  on  the  first  day  of  March  the  Commismon 
should  complete  a  rate  investigation  and  fix  telephone 
rates  in  the  city  of  Albany  on  audi  a  basis  as  to  yield 
under  existing  conditions,  say,  8  per  cent  return  on 
an  exact  valuation  of  the  property.  Suppose  on  the 
fifth  day  of  March  the  Commission  should  learn  that 
by  a  change  in  operating  methods  the  company  had 
reduced  its  expenses  $200,000  a  year.  It  would  cer- 
tainly be  within  the  power  and  it  would  be  the  duty 
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of  the  Commission  on  ascertaining  that  fact  to  readjuBt 
the  rates  without  repeating  the  entire  investigation. 
Suppose  on  the  other  hand  that,  on  the  fifth  day  of 
March  the  Commission  should  direct  the  corporation 
to  improve  its  service  at  an  expense  of  $200,000  a 
year.  It  would  clearly  be  the  duty  of  the  Commis- 
sion to  recognize  this  increased  burden  and  adjust 
the  rates  to  meet  it 

To  construe  the  law  as  requiring  in  all  cases  an 
entire  re-examination  as  a  preliminary  t»  a  change 
in  rates  would  in  the  conrse  of  years  be  destructive 
of  all  effective  regulation.  It  is  quite  conceivable 
from  the  experience  of  the  last  two  years  that  in  a 
very  few  years  to  come  practically  all  public  service 
rates  will  have  been  established  by  order  of  the  Com- 
mission. Unless  some  comparatively  speedy  method 
exists  for  permitting  adjustments  as  conditions  change 
an  absolutely  intolerable  situation  would  arise.  The 
policy  of  the  law  is  to  permit  public  service  corpora- 
tions to  establish  their  own  rates  subject  to  review 
and  regulation  by  the  Commission.  The  "  there- 
after "  provisions  in  sections  49,  72  and  97  were  not 
intended  to  defeat  that  policy  hnt  merely  so  far  to 
interrupt  it  as  to  prevent  a  corporation  after  its  rates 
have  been  fixed,  from  defeating  the  order  by  filing 
tariffs  contrary  thereto.  My  conclusion  is  that  the 
Commission  may  permit  an  increase  or  order  a 
decrease  upon  any  record  sufficient  under  the  par- 
ticular circumstances  to  lead  to  the  conclusion  that  a 
change  should  be  made. 

n.  As  TO  THE  Fbopbietx  OF  Okanting  Beuef  on  This 
Application 
If  the  order  of  September  16,  1919,  had  resulted 
from  an  investigation  snch  as  was  originally  con- 
templated in  that  proceeding,  I  think  that  the  Com- 
missioa  should  have  authorized  an  increase  at  the 
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time  it  imposed  upon  the  company  the  increase  in 
operators'  salaries.  Such  was  not  the  case.  The 
order  by  its  terms  shows  what  we  know,  in  fact, 
occurred.  The  company  was  not  at  the  time  in 
distress  as  to  revenae  bnt  was  in  distress  as 
to  its  service  conditions.  It  was  anzions  to  avoid 
the  disturbance  of  a  rate  investigation  at  a 
time  when  its  entire  energies  were  required  to  restore 
the  service.  It  proposed  a  5  per  cent  reduction,  not 
as  indicating  a  proper  schedule  but  as  a  compromise 
for  a  limited  period.  The  Commission  was  not  satis- 
fied with  this  offer.  The  company,  therefore,  increased 
its  discoimt  to  8  per  cent  and  this  offer  was  accepted 
by  the  Commission,  those  present  who  had  been 
among  the  complainants  in  the  1915  case  concurring 
or  acquiescing  in  the  action.  The  order  was  made 
effective  for  a  period  of  one  year,  thus  recognizing 
its  temporary  and  inconclusive  character.  Except  in 
the  pending  proceeding  there  has  been  no  investiga- 
tion of  the  general  conditions  relating  to  a  period  later 
than  1914.  In  the  intervening  years  the  world  has 
been  revolutionized.  I  do  not  think  that  the  Com- 
mission can  safely  assume  that  the  rates  fixed  in 
September,  1919,  in  the  manner  in  which  they  were 
fixed  were  exactly  just  rates  at  that  time.  If  I  thought 
so  I  would  concur  with  Conumssioners  Barhite,  Kel- 
logg and  Van  Namee  in  authorizing  such  an  increase 
as  would  yield  at  once  about  $11,000,000  a  year.  The 
Commission  is  responsible  for  the  action  of  the  com- 
pany creating  that  increase  in  operating  expenses 
but  in  the  condition  of  this  record  I  do  not  think  that 
the  Commission  can  assume  that  $11,000,000  measures 
the  additional  revenue  necessary  to  entitle  the  com- 
pany to  a  fair  return. 

On  the  other  hand,  if  the  Commission  had,  on  the 
16th  of  September,  1919,  been  conscious  of  the  immedi- 
ate neceBsity  of  making  such  an  increase  in  wages  I 
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cannot  conceive  that  it  would  have  forced  the  rednc- 
tion  made  by  the  order.  We  were  at  that  time  jnst 
beginning  to  ascertain  service  conditions  in  New 
York.  We  had  not  yet  determined  the  causes  of  the 
breakdown.  I  for  one  certainly  would  not  have  voted 
to  press  the  rate  investigation  at  that  time  had  I 
known  the  enormous  burden  about  to  be  cast  on  the 
company  in  order  to  restore  its  service.  I  think  that 
when  the  company,  under  pressure  from  the  Com- 
mission, made  its  wage  advances  the  Commission 
might  with  propriety  have  revoked  the  order  of 
September  sixteenth.  I  think  from  what  we  know  of 
existing  circumstances  we  should  now  revoke  it.  This 
would  not  give  the  company  the  relief  to  which  it 
thinks  it  is  entitled  and  it  is  highly  probable  that  it 
would  not  give  adequate  relief  but  I  think  it  is  as  far 
as  the  Commission  is  warranted  in  going  on  the  exist- 
ing record. 


In  the  Matter  of  the  Proceeding  for  the  Validation  of 
the  Bonds  Issued  by  Union  Free  School  District  No. 
20  of  the  Town  of  Hempstead,  Nassau  County 

Case  No.  657 

(Edacation  Department,  March  10,  1921) 

School    dlstricta  —  tpocial    moetliifs  —  notica  —  EdncatioB    Law, 
§§  193,  198,  200. 

Failure  to  publiah  notices  of  a  special  district  school  meeting, 
S8  provided  b^  sections  1I>3  and  198  of  the  Ednestion  Law, 
will  not  render  tlie  proceedings  of  each  meeting  ill^al  unless 
it  shall  appear  that  the  omisdon  to  give  snch  notice  was  willful 
and  frandolent    Education  Law,  f  200. 

GiLBEKT,  Acting  Commissioner. — ^At  a  apedal  dis- 
trict meeting  held  in  district  No.  20  of  the  town  of 
Hempstead,  Nassau  county,  on  the  28th  day  of  May, 
1920,  the  following  resolution  was  adopted : 
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"  Resolved  that  the  Board  of  Education  of  Union 
Free  School  District  No.  20,  of  the  Town  of  Hemp- 
stead, County  of  Nassau,  New  Yoit,  be  and  said  Board 
of  Education  hereby  is  authorized,  empowered  and 
directed  to  construct,  erect  and  build  a  new  school 
house  upon  the  new  school  site  situated  on  the  north- 
westerly side  of  Union  Avenue  in  said  Village  of  Lyn- 
brook,  heretofore  purchased  by  the  said  Board  of 
Education  pursuant  to  resolution  duly  adopted  at  a 
special  meeting  of  the  qualified  voters  of  said  school 
district,  held  on  the  12th  day  of  December,  1919,  said 
building  to  be  erected  and  constructed  in  accordance 
with  plans  and  specifications  to  be  prepared  and  sub- 
mitted to  the  Commissioner  of  Education  for  his 
approval,  and  in  accordance  with  the  provision  of  the 
Educsation  Law  applicable  thereto,  at  a  cost  not  to 
exceed  the  sum  of  $250,000  which  sum  of  $250,000  shall 
be  raised  and  levied  by  tax  upon  the  taxable  prop- 
erty of  said  school  district,  and  be  collected  in  twenty- 
five  annual  installments  of  $10,000  each  in  the  tax  levy 
of  the  years  1921  to  1945  inclusive,  and  said  Board  of 
Edncation  is  further  authorized  and  directed  in 
accordance  with  the  provisions  of  section  480  of  the 
Education  Law  to  borrow  on  the  credit  of  said  dis- 
trict, said  sum  of  $225,000  or  so  much  thereof  as  may 
be  necessary,  and  issue  its  bonds  or  other  evidence  of 
indebtedness  binding  upon  such  said  district,  in  the 
denomination  of  not  more  than  $1000,  each  bearing  in- 
terest at  a  rate  not  exceeding  six  per  cent,  per  annum, 
payable  semiannually;  one  twenty-fifth  part  of  the 
total  bond  issue  to  mature  in  the  year  1921,  and  one 
twenty-fifth  part  thereof  to  mature  in  each  succeeding 
year,  until  all  of  said  bonds  mature  and  are  paid;  and 
the  said  Board  of  Education  is  hereby  authorized  and 
directed  to  raise  by  tax  upon  the  taxable  property  of 
said  district,  such  sums  as  shall  be  necessary  to  pay 
each  and  every  of  said  bonds  or  evidence  of  indebted- 
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ness  aa  they  matDre  together  with  aJl  interest  accraed 
thereon  as  the  same  shall  become  dne  and  payable." 

Two  hnndred  and  two  qualified  electors  of  the  dis- 
trict attended  and  participated  in  the  meeting.  Of 
this  number  one  hnndred  and  thirty-four  voted  for  the 
adoption  of  the  resolation  and  sizty-eight  against. 
The  resolution  was,  therefore,  adopted  by  a  clear 
majority  of  sixty-six  votes. 

It  appears  that  at  the  meeting  of  the  board  of  ednca- 
taon,  held  on  the  16tii  day  of  April,  1920,  the  notice 
of  such  special  meeting  was  ordered  published  in 
The  New  Era  and  South  Shore  Press,  two  newspapers 
published  in  said  district,  for  four  oonaeentive  weeks 
preceding  the  meeting.  It  appears,  however,  that  the 
clerk  of  the  district  inadvertently  neglected  to  cause 
notice  of  such  special  meeting  to  be  published  in  the 
South  Shore  Press,  as  directed  by  such  resolution. 

The  board  of  education  has  published  notice  of  the 
bond  sale  in  both  newspapers  and  has  received  sealed 
proposals  for  the  purchase  of  the  bonds.  The  failure 
to  publish  the  notice  of  the  special  meeting  in  one  of 
the  newspapers  of  the  district  was  not  noticed  until 
the  bonds  were  about  to  be  sold.  The  only  question 
which  arises  for  determination  relates  to  the  suffi- 
ciency of  the  publication  of  such  notice  of  special 
meeting. 

Under  the  provisions  of  sections  193  and  198  of  the 
Education  Law,  the  notice  of  a  special  meeting  in  a 
union  free  school  district  must  be  published  once  in 
each  week  within  tiie  four  weeks  next  preceding  such 
meeting,  in  two  newspapers  if  there  shall  be  two,  or 
in  one  newspaper  if  there  shall  be  but  one,  published 
in  the  district.  Section  200  of  the  Education  Law 
declares  that  the  proceedings  of  no  district  meeting, 
annual  or  special,  shall  be  held  illegal  for  want  of  a 
due  notice  to  all  the  persons  qualified  to  vote  thereat, 
unless  it  shall  appear  that  the  omission  to  give  sudi 
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notice  was  willful  and  fraudulent.  It  clearly  appears 
in  this  case  that  the  failure  to  publish  the  notice  in  the 
South  Shore  Press  was  neither  willful  nor  fraudulent 
since  the  board  of  education  directed  the  publication 
in  both  newspapers  and  it  was  only  through  inad- 
vertence that  the  clerk  neglected  to  publish  in  one  of 
the  papers.  The  district  meeting  was  well  attended 
and  the  resolntionB  adopted  by  a  large  majority. 
Upon  the  facts  presented  it  appears  to  my  satisfaction 
that  the  acta  and  proceedings  of  the  special  district 
meeting,  held  May  28, 1920,  and  of  the  board  of  educa- 
tion and  district  officers  in  calling  such  meeting  for 
the  purpose  of  authorizing  an  appropriation  for  the 
erection  of  a  new  school  building  and  the  levy  and  col- 
lection of  taxes  payable  in  installments  as  provided 
in  section  467  of  the  Education  Law  and  the  issuance 
and  sale  of  bonds  thereunder  substantially  comply 
with  the  provisions  of  the  Education  Law,  and  that 
there  has  been  a  fair  expression  of  the  will  of 
the  qualified  electors  of  the  district.  The  failure  to 
publish  notice  of  special  meeting  in  the  South  Shore 
Press  did  not  materially  affect  the  result  of  the  meet- 
ing and  such  failure  should,  therefore,  be  disregarded 
under  the  provisions  of  subdivision  7  of  section  480  of 
the  Education  Law, 

It  is  ordered  that  the  acts  and  proceedings  of  the 
special  district  meeting  held  in  union  free  sclhool 
'■  district  No.  20  of  the  town  of  Hempstead,  Nassau 
•  county,  on  the  28th  day  of  May,  1920,  in  adopting  a 
resolution  appropriating  the  sum  of  $250,000  for  the 
purpose  of  erecting  a  new  school  building  in  said  dis- 
■  trict  and  authorizing  the  issuance  of  bonds  therefor 
and  the  levy  and  collection  of  taxes  in  installments,  to 
be  levied  upon  the  taxable  property  of  the  district  for 
the  payment  thereof,  and  also  the  acts  and  proceedings 
of  the  board  of  education  of  such  district  and  the  dis- 
trict officers  in  calling  such  special  meeting  and  in 
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issuing  and  offering  for  sale  bonds  of  snch  district, 
pursuant  to  snch  resolution,  be  and  the  same  are 
hereby  in  all  things  ratified,  and  confirmed  and  the 
bonds  BO  issued  are  hereby  declared  to  be  valid  and 
binding  obligations  of  the  district  and  the  board  of 
education  is  hereby  directed  to  levy  and  collect  such 
taxes  as  may  be  necessary  to  pay  the  principal  of  such 
bonds,  together  with  the  interest  thereon,  as  the  same 
shall  become  due. 


In  the  Matter  of  the  Appeal  of  Chables  and  Clara 
Moon  Relative  to  the  Transportation  of  Their  Chil- 
dren Residing  in  District  No.  4  of  the  Town  of 
Stephentown,  Rensselaer  County 

Case  No.  658 

I  {Ednoation  Department,  March  10,  lfi21) 

Appwl  from  refVasI  to  furnish  tranaportatioa  diimlmwJ. 

GiLBEBT,  Acting  Commissioner. —  The  appellants 
allege  that  they  are  the  parents  of  six  children,  three 
of  whom  are  of  compulsory  school  age;  that  they 
reside  upon  a  farm  owned  by  George  W.  Losty  in  said 
district;  that  the  distance  by  highway  from  their 
residence  to  the  schoolhouse  is  about  one  mile  but  that 
such  highway  is  impassable  because  it  is  intersected 
by  a  stream  of  water  which  at  the  present  time  is  not 
bridged,  and  that  the  nearest  way  to  the  schoolhouse 
by  travelled  highway  is  two  and  one-half  miles.  The 
appellants  allege  that  they  are  without  conveyance  of 
their  own  with  which  to  carry  their  children  and  are 
unable  to  hire  transportation.  They  ask  that  the 
district  be  required  to  provide  for  same. 

It  appears  that  the  question  of  transporting  these 
diildren  was  submitted  to  the  voters  of  the  district  at 
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a  meeting  held  October  19,  1920,  and  that  by  vote  of 
thirty  to  three  the  proposition  for  transportation  was 
defeated.  The  tmstee  of  the  district  has  answered 
the  appeal  and  admits  that  the  distance  to  the  school- 
honse  by  the  regularly  travelled  highway  ib  approxi- 
mately as  stated  in  the  petition,  bat  alleges  that  there 
is  a  short  cut  to  the  school  building  which  the  children 
use  and  which  reduces  the  distance  very  considerably. 
It  is  also  alleged  that  the  parents  have  the  use  of  a 
team  of  horses  belonging  to  tiie  owner  of  the  farm 
upon  which  they  Hve. 

The  role  is  well  established  that  where  school  is 
maintained  in  the  district  transportation  is  not  ordi- 
narily required  to  be  furnished  at  the  expense  of  the 
district.  There  are  cases  where  children  of  school 
age  reside  at  sach  a  distance  from  the  schoolhouse  of 
the  district  that  they  are  unable  to  walk  and  their 
parents  cannot  furnish  conveyance.  In  sach  cases  an 
order  may  properly  be  made  directing  the  tmstee  or 
board  of  education  to  take  measures  to  provide  such 
conveyance.  The  facts  established  on  this  appeal  fail 
to  show  that  the  children  of  the  appellants  are  sub- 
jected to  undue  hardship  in  attending  the  school  of 
the  district 

The  appeal  is  dismissed. 


In  the  Matter  of  the  Appeal  of  Williabi  Wnj.wn  from 
the  Failure  of  District  No.  4,  Town  of  Salamanca, 
Cattaraugus  County,  to  Provide  Transportation  for 
Hi.  CUldren         ^^^  ^^  ^^ 

(Eduoatioii  Department,  Uaroh  10,  1921) 
School  dUrleta  —  tmuportetioii  —  appeal  dlnniHed. 

Where  a  school  is  mamtained  in  the  district  and  parents  are 
aUe  to  fumiah  transportation,  in  case  the  diatanoe  is  too  great 
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for  the  children  to  walk,  the  I^^  obligation  to  fnrniah  sneh 
transportation  reels  upon  the  parents  rather  tiian  upon  the 
district. 

GiLBEET,  Acting  Commissioner. — This  appeal  is 
from  the  neglect  or  refusal  of  district  No.  4  of  the 
town  of  Salamanca  to  provide  transportation  for 
appellant's  children  who  reside  more  than  five  miles 
from  the  schoolhonse  of  the  district  where  school  is 
being  maintained.  The  appellant  has  failed  to  fnmish 
any  proof  that  he  is  not  able  to  provide  such  convey- 
ance himself. 

A  district  meeting  has  power,  under  the  provisions 
of  snbdivision  18  of  section  206  of  the  Education  Law, 
to  provide  by  tax  or  otherwise  for  the  conveyance  of 
children  of  school  age  whenever  there  are  any  such 
children  in  the  district  who  '*  shall  reside  so  remote 
from  the  schoolhonse  therein  that  they  are  practically 
deprived  of  school  advantages  during  any  portion  of 
the  school  year."  It  has  been  held  that  the  authority 
thus  conferred  upon  a  district  meeting  does  not  divest 
the  parents  of  children  of  the  duty  to  provide  convey- 
ance for  them  where  they  reside  remotely  from  the 
schoolhonse,  if  they  are  able  to  furnish  means  of  con- 
veyance. Where  school  is  maintained  in  the  district 
and  parents  are  able  to  furnish  transportation,  in  case 
the  distance  is  too  great  for  the  children  to  walk,  the 
legal  obligation  rests  upon  the  parents  rather  than 
upon  the  district  to  furnish  such  transportation. 
"  Parents  are  bound  to  provide  education  for  their 
children,  and  this  necessarily  includes  conveyance 
where  they  have  selected  a  place  of  residence  at  so 
great  a  distance  from  the  school  that  their  children 
cannot  walk."  See  Matter  of  Chapman,  1  State  Dept. 
Bept.,  524,  526. 

The  present  case  differs  from  the  case  of  a  district 
that  has  dosed  its  school  and  contracted  with  another 
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district  for  the  instmction  of  its  papils  or  bas  been 
consolidated  with  an  adjoining  district.  In  the  case 
nnder  consideration,  the  district  maintains  its  own 
school  and  the  appellant  has  chosen  to  reside  at  snch 
distance  therefrom  that  his  children  cannot  walk  to 
and  from  the  schoolhouse.  If  he  has  means  of  convey- 
ance, the  obligation  rests  npon  him  to  provide  same. 
There  is  nothing  contained  in  the  papers  on  appeal 
which  indicates  tiiat  the  appellant  lacks  facilities  for 
the  transportation  of  his  children. 


The  appeal  is  dismissed. 


In  the  Matter  of  the  Appeal  Relative  to  the  Con- 
solidation of  Certain  Districts  in  the  Town  of 
Southeast,  Putnam  County 

Case  No.  660 

(Educ&tion  Departmeut,  liarch  14,  1921) 

School    dlitiicta —  appeals    from    order    eonBOlldatiug    dletrleti 
sustained. 

The  order  of  a  distriet  euperintendent  dissolving  several 
oommon  school  districts  and  annexing  the  territory  thereof  to  a 
nnioa  free  school  district  vill  be  vacated  and  set  aside  where 
it  appears  that  the  districts  have  widely  divergent  interests 
and  that  the  children  would  be  required  to  travel  ooaslderable 
distances  in  attending  the  union  district  sehooL 

F.  A.  Anderson,  for  appellants. 

Spalding  &  McCahe,  for  respondents. 

Gilbert,  Acting  Commissioner. — On  May  5, 1920,  an 
order  was  made  by  the  district  superintendent  of  Put- 
nam connty,  dissolving  districts  Nos.  5,  6,  8,  9, 10  and 
11  of  the  town  of  Southeast  and  annexing  the  terri- 
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tory  thereof  to  union  free  school  district  No.  13  of 
said  town.  This  order  was  made  pursuant  to  the  pro- 
visions of  section  129  of  the  Education  Law.  Formal 
appeals  have  been  taken  by  districts  Nos.  5,  6  and  10. 
The  consideration  of  these  appeals  brings  up  for 
review  the  propriety  of  the  entire  consolidation  also 
involving  districts  Nos.  8,  9  and  11.  Each  of  the  dis- 
tricts affected  by  the  consolidation  adjoins  union  free 
school  district  No.  13  so  that  the  effect  of  the  order  is 
to  greatly  increase  the  territory  of  such  central  dis- 
trict. The  school  maintained  in  district  No.  13  is  com- 
monly known  as  the  Brewster  school  and  is  situated 
in  the  village  of  Brewster.  This  school  supports  an 
academic  department  of  high  school  grade.  The  dis- 
tricts that  are  brought  in  under  this  consolidation  are 
all  common  school  districts,  some  of  which  contract 
with  the  Brewster  district  for  the  education  of  their 
pupils. 

Common  school  district  No.  9,  known  as  Drewsville, 
has  at  present  no  schoolhonse.  This  district  has  con- 
tracted with  union  free  school  district  No.  13  for  sev- 
eral years  for  the  education  of  all  of  its  pupils.  Com- 
mon school  district  No.  11,  known  as  Brush  Hollow, 
has  also  contracted  with  the  Brewster  district  for 
some  years.  The  schoolhonse  in  this  district  ia  old, 
without  any  modem  improvements,  and  has  not  been 
in  use  for  a  considerable  period.  Common  school  dis- 
trict No.  8,  known  as  Deans  Comers,  has  contracted 
with  the  Croton  Falls  district  for  a  period  of  over  two 
years.  It  appears  from  the  evidence  that  the  Croton 
Falls  school  is  more  convenient  of  access  than  the 
Brewster  school.  Common  school  district  No.  6  has 
a  good  school  building  and  so  far  as  appears  from  the 
papers  on  file  there  ia  no  sufficient  reason  why  school 
may  not  be  maintained  therein  for  all  of  the  pupils  of 
the  district.  In  common  school  district  No.  5  the 
29 
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school  building  is  about  two  and  one-half  miles  by 
railroad  from  the  Brewster  station.  The  distance 
which  the  children  would  be  required  to  travel  in  order 
to  attend  the  Brewster  school  would  in  many  eases 
greatly  exceed  sudi  mileage.  ■  This  district  maintains 
a  one-room  school  which  is  sufficient  to  accommodate 
the  pupils.  The  school  building  in  common  Bchool  dis- 
trict No.  10  is  also  about  two  and  one-half  miles  from 
Brewster.  The  building  ia  old  but  can  be  used  until 
further  provision  is  made  for  the  accommodation  of 
the  pupils. 

The  residents  and  taxpayers  of  districts  Nos.  5,  6 
and  10  are  practically  unanimous  in  their  opposition 
to  the  consolidation.  It  clearly  appears  that  the  elec- 
tors of  these  districts  are  prepared  to  maintain  their 
own  schools  and  are  not  willing  voluntarily  .to  con- 
tribute to  the  support  of  a  distant  school  which  their 
children  can  attend  only  at  considerable  hardship. 

Much  time  and  consideration  has  been  given  to  the 
problem  of  the  proper  disposition  of  the  districts  eur- 
rounding  the  Brewster  village.  Conflicting  interests 
of  the  high  school  district  on  the  one  hand,  which 
naturally  seeks  a  larger  assessed  valuation  to  furnish 
financial  resources  for  the  maintenance  of  its  high 
school,  and  on  the  other  hand  the  interests  of  the  chil- 
dren of  the  adjoining  district  who  would  be  required 
to  travel  considerable  distances  in  attending  the 
Brewster  school,  must  be  considered. 

After  considerable  hesitation  I  have  reached  the 
conclusion  that  this  order  bringing  together  these  dis- 
tricts having  widely  divergent  interests  ought  not  to 
be  sustained,  particularly  at  this  time  when  a  thorough 
and  complete  investigation  of  the  entire  rural  school 
situation  is  being  conducted  by  well  organized  com- 
mittees with  expert  assistants,  which  will  doubtless 
result  in  the  recommendation  of  some  satisfactory 
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plan  for  the  establishment  by  law  of  a  larger  school 
unit  than  now  exists,  with  accompanying  changes  in 
methods  of  school  taxation  and  administration.  Until 
this  investigation  has  been  completed  and  the  Legis- 
lature has  had  opportunity  to  act  on  the  recommenda- 
tion extensive  consolidation  such  as  the  one  here  pro- 
posed should  not  be  brought  about. 

The  appeal  is  sustained. 

It  is  ordered  that  the  order  of  the  district  superin- 
tendent of  Putnam  county,  bearing  date  May  5,  1920, 
dissolving  districts  Nos.  5,  6, 8, 9, 10  and  11  of  the  town 
of  Southeast  and  annexing  the  territory  thereof  to 
union  free  school  district  No.  13  of  said  town  be  and 
the  same  is  hereby  vacated  and  set  aside. 


In  the  Matter  of  the  Appeal  from  the  Befusal  of  the 
Trustee  of  District  No.  1  of  the  Town  of  Chemung, 
Chemung  Comity,  to  Call  a  Special  Meeting 

Case  No.  661 

(Education  Department,  March  14,  1921) 

Sdiool     dlBtrlcta  —  epedal    meetliig  —  diacretion     of     tnutM — 
ftppeal  nutoJnod. 

While  the  calling  of  *  special  meeting  ie  a  discretionary  act 
on  the  part  of  the  trustee,  he  may  not  lawfully  abuse  sneh 
diacretion  by  refuajng  to  call  a  meeting  when  he  ia  petitioned 
by  a  considerable  number  of  voters  of  the  strict  to  call  auoh 
meeting  for  a  legitimate  purpose. 

Frank  L.  Howard,  for  appellants. 

Charles  C.  Annabel,  for  respondent. 
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GiLBBET,  Acting  Commissioner. — This  appe^  ia 
from  the  refusal  of  the  trustee  of  district  No.  1  of  the 
town  of  Chemung  to  call  a  special  district  meeting 
for  the  purpose  of  authorizing  the  transportation  of 
the  pupils  in  response  to  a  petition  signed  hy  a  con- 
siderahle  number  of  electors.  It  appears  that  for 
some  years  past  school  has  heen  closed  in  district  No. 
1  and  the  children  instructed  under  contract.  During 
at  least  a  portion  of  the  time  transportation  has  been 
furnished  at  the  expense  of  the  district. 

At  the  annual  meeting  in  May,  1920,  the  trustee  was 
authorized  to  raise  hy  tax  a  sum  equal  to  five  mills  on 
the  assessed  valuation  of  the  district.  It  ia  alleged 
that  this  was  the  usual  amount  raised  and  was 
intended  to  cover  the  cost  of  transportation  and  was 
80  understood  by  the  voters  present.  The  trustee 
called  a  special  district  meeting  to  be  held  on  August 
17,  1920,  for  the  purpose  of  voting  upon  the  question 
of  closing  the  school  in  the  district  for  the  ensuing 
school  year  and  contracting  with  adjoining  districts 
for  the  instruction  of  the  children.  It  appears  that 
no  written  notice  of  this  meeting  was  given.  At 
this  special  meeting  a  motion  prevailed  that  the  dis- 
trict should  pay  the  tuition  of  the  pupils  of  suitable 
age  and  that  the  parents  should  pay  the  transporta- 
tion of  their  children  to  such  school  as  they  might 
determine. 

Thereafter  a  petition  was  circulated  by  the  appel- 
lants, addressed  to  the  trustee  and  signed  by  twenty- 
three  residents  of  the  district,  requesting  the  trustee 
to  call  a  special  district  meeting  for  the  purpose  of 
voting  upon  the  question  of  providing  transportation 
for  the  pupils  of  the  district  attending  school  *'  in  the 
hamlet  of  Chemung  and  in  the  village  of  Waverly.'* 
The  trustee  declined  to  call  such  meeting. 

The  appellants  contend  that  the  action  of  the  special 
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meeting  of  August  seventeenth  was  without  force  or 
effect  for  the  reason  that  no  notice  was  given  to  the 
inhabitants  of  the  district  qualified  to  vote  at  district 
meetings  in  the  manner  and  form  required  by  sections 
191  and  197  of  the  Education  Law  and  for  the  further 
reason  that  such  verbal  notice  as  was  given  by  the 
trustee  failed  to  state  that  the  question  of  transpor- 
tation would  be  acted  upon  at  such  meeting  and  that, 
therefore,  the  meeting  was  without  power  to  take  any 
action  regarding  transportation. 

It  will  not  be  necessary  to  pass  upon  the  legality  of 
the  action  taken  at  such  special  meeting  in  determin- 
ing this  appeal.  It  clearly  appears  from  the  papers 
filed  that  a  number  of  the  pupils  reside  two  miles  and 
more  from  the  school  building  where  instruction  is 
given.  It  has  long  been  the  rule  of  this  department 
that  where  the  district  school  is  closed  and  the  pupils 
instructed  in  other  districts  under  contract  transpor- 
tation must  be  furnished  if  the  distance  to  be  travelled 
is  too  great  for  the  children  to  walk.  In  requesting 
that  a  special  meeting  he  called  in  the  manner  pro- 
vided by  law  for  the  purpose  of  authorizing  transpor- 
tation of  the  pupils  at  the  expense  of  the  district  the 
appellants  have  asked  only  for  such  action  as  the  dis- 
trict meeting  is  expected  to  take  when  its  school  is 
closed  and  the  pupils  are  required  to  travel  a  distance 
of  more  than  two  miles  to  the  schoolhouse  where  in- 
struction is  given. 

It  has  frequently  been  held  that  while  the  calling 
of  a  special  meeting  is  a  discretionary  act  on  the  pari 
of  the  trustee  he  may  not  lawfully  abuse  such  discre- 
tion by  refusing  to  call  a  meeting  when  he  is  peti- 
tioned by  a  conwderable  number  of  the  voters  of  the 
district  to  call  such  meeting  for  a  le^timate  purpose. 
In  this  case  the  purpose  was  not  only  legitimate  hut 
necessary  if  the  district  is  to  have  its  contracts  for 
instruction  recognized  and  approved  by  this  depart- 
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ment.  It  will  therefore  be  incumbent  npon  the  trus- 
tee to  call  such  meeting  and  the  clerk  of  the  district 
will  be  required  to  serve  notice  npon  the  inhabitants 
qualified  to  vote  at  district  mectingH  in  the  manner 
prescribed  by  section  191  of  the  Education  Law. 

The  appeal  is  sustained. 

It  is  hereby  ordered  that  the  trustee  of  district  No. 
1  of  the  town  of  Chemung,  Chemung  county,  be  and 
he  is  hereby  directed  immediately  upon  the  service  of 
a  copy  of  this  decision  and  order  to  call  a  special  dis- 
trict meeting  to  vote  upon  the  following  question; 
*'  Shall  the  district  authorize  the  trustee  to  provide 
transportation  for  the  pupils  of  the  district  attending 
school  in  neighboring  districts  under  contracts  for 
instruction  and  vote  a  tax  to  pay  for  such  transpor- 
tation T  " 

It  is  further  ordered  that  the  clerk  of  the  district 
serve  notice  of  such  meeting  upon  each  of  the  inhabi- 
tants of  the  district  qualified  to  vote  at  district  meet- 
ings in  the  manner  prescribed  by  section  191  of  the. 
Education  Law. 


In  the  Matter  of  the  Appeal  of  KXthryn  McMantjs 
from  the  Action  of  the  Trustee  of  District  No.  7  of 
the  Town  of  Amenia,  Dutchess  County,  Relative  to 
Payment  of  Wages 

Case  No.  662  i 

(EdupAtion  Department,  March  14,  1921) 

Bdiool  diftrietB  —  tmchen  —  wtges  —  Laws  1919,  chap.  UB. 

District  reqnired  to  paj  appellant  sufficient  to  make  her 
salary  one  himdred  dollare  more  than  the  salary  paid  the  pre- 
vions  year.    Lavs  of  1619,  ohap.  646. 


Elijah  T.  Russell,  for  appellant. 
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GiLBEET,  Acting  Commissioner. —  The  facts  dia- 
closed  on  this  appeal  show  that  Florence  Cnlligan,  a 
duly  licensed  teacher,  was  employed  to  teach  the 
school  in  district  No.  7  of  the  town  of  Amenia  for  the 
school  year  1919-1920  at  a  salary  of  sixteen  dollars 
per  week.  For  some  reason  this  teacher  did  not  enter 
upon  the  performance  of  her  duties  and  the  trustee  of 
the  district  thereupon  hired  the  appellant,  who  taught 
the  school  for  the  term  of  thirty-six  weeks  from  Sep- 
tember 15, 1919,  to  June  11, 1920.  The  appellant  asserts 
that  the  trustee  refused  to  allow  her  sixteen  dollars 
per  week  which  he  had  agreed  to  pay  the  teacher  with 
whom  he  originally  contracted  and  insisted  that  she 
enter  into  a  written  contract  for  fifteen  dollars  per 
week.  This  the  appellant  declined  to  do,  stating  that 
she  would  accept  the  sum  of  fifteen  dollars  per  week 
only  under  protest  and  demanded  the  full  sum  which 
the  trustee  had  agreed  to  pay  Miss  Culligan.  The 
appellant  also  insists  that  she  be  paid  the  additional 
teacher's  quota  of  one  hundred  dollars,  pursuant  to 
the  provisions  of  chapter  645  of  the  Laws  of  1919. 

This  statute  provided,  among  other  things,  that: 
"  The  trustees  or  board  of  education  in  each  school 
district,  except  a  city  school  district,  shall  increase  the 
salary  of  each  teacher  employed  in  such  district  at  least 
one  hundred  dollars  in  advance  of  the  salary  paid  the 
teacher  employed  at  the  time  of  the  passage  of  this 
act." 

The  records  of  this  department  show  that  upon  the 
representation  that  the  teacher  employed  for  the 
school  year  191^1920  was  to  be  paid  $100  more  than 
the  teacher  of  the  preceding  year  the  additional  quota 
of  $100  was  apportioned  and  paid  to  this  district 
under  the  provisions  of  said  chapter.  The  acceptance 
of  the  quota  under  such  circumstances  in  effect 
amounted  to  a  promise  on  the  part  of  the  district  to 
pay  the  teacher  the  additional  compensation. 
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It  now  appears  that  the  salary  paid  by  such  district 
to  the  teacher  employed  during  the  school  year  1918- 
1919  was  $504  while  the  salary  paid  to  Mias  McManas 
for  the  school  year  1919-1920  was  $540,  or  $64  less 
than  the  additional  $100  promised  to  be  paid.  There- 
fore, the  district  is  required  to  pay  the  appellant  the 
additional  sum  of  $64,  thus  making  her  salary  for  the 
year  1919-1920  the  sum  of  $604,  or  $100  more  than 
the  salary  paid  the  previous  year.  The  appellant  has 
failed  to  establish  her  claim  to  a  further  compensa- 
tion of  $36  beyond  the  sum  allowed  her  as  above 
stated. 

The  appeal  is  sustained. 

It  is  ordered  that  the  trustee  of  district  No.  7  of  the 
town  of  Amenia,  Dutchess  county,  be  and  he  is  hereby 
directed  to  pay  to  the  appellant,  Kathryn  MeManus, 
the  sum  of  sixty-four  dollars  (less  1  per  cent,  to  be 
deducted  on  account*  of  the  Teachers*  Retirement 
Fund)  in  payment  of  the  balance  of  compensation  due 
the  appellant  us  teacher  employed  in  said  district 
during  the  school  year  1919-1920. 

It  is  further  ordered  that  in  case  district  moneys  are 
not  at  present  available  for  this  purpose  the  trustee 
raise  by  tax  upon  the  taxable  property  of  the  district 
a  sufficient  sum  to  pay  the  appellant  in  compliance 
with  this  decision  and  order. 


In  the  Matter  of  Cokstruinq  Section  363  of  the  Tax 
Law  in  Relation  to  Credits  to  Nonresidents 

(Attotney-Oeneral,  March  25,  1921) 

Income  tax  latter  Ho.  U  —  credits  to  nonresidents. 

The  credit  to  nonresidente,  under  section  363  of  the  Tax 
Law,  i*  aalj  allowed  to  a  penon  who  is  liable  to  the  State  of 
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liis  residence  for  an  income  tax  upon  hia  ineome  for  the  taxable 
rear  and  then  only  if  the  laws  of  the  State  either  (1)  grant  a 
Bubstantially  Bimilar  credit  to  residents  of  New  Tork  or  (2)  tax 
its  own  residents  on  income  from  New  Yoik  bnt  exempt  N»w 
York  residents. 
Sapplementar;  letter  of  eorreeti<m,  page  4ffl. 

Hon.  James  A.  "Wendell,  State  Comptroller,  sub- 
mitted an  inquiry,  together  with  a  request  for  an 
opinion  thereon,  and  in  compliance  with  snch  request 
the  following  reply  was  transmitted: 

Newtok,  Attorney-General,  by  Itins,  Deputy. — 
You  have  aeked  me  to  advise  you  with  respect  to  the 
rights  of  taxpayers  under  section  363  of  the  Tax 
Law. 

That  section  provides: 

"  Credit  for  taxes  in  case  of  taxpayers  other  than 
residents  of  the  state. —  Whenever  a  taxpayer  other 
than  a  resident  of  the  state  has  become  liable  to 
income  tax  to  the  state  or  country  where  he  resides 
upon  his  net  income  for  the  -taxable  year,  derived 
from  sources  within  this  state  and  subject  to  taxation 
under  this  article,  the  comptroller  shall  credit  the 
amount  of  income  tax  payable  by  him  under  this 
article  with  such  proportion  of  the  tax  so  payable  by 
him  to  the  state  or  country  where  he  resides  as  his 
income  subject  to  taxation  under  this  article  bears  to 
his  entire  income  upon  which  the  tax  so  payable  to 
such  other  state  or  country  was  imposed;  provided 
that  such  credit  shall  be  allowed  only  if  the  laws  of 
said  state  or  country  (1)  grant  a  substantially  similar 
credit  to  residents  of  this  state  sabject  to  income  tax 
under  such  laws  or  (2)  impose  a  tax  npon  the  personal 
incomes  of  its  residents  derived  from  sources  in  this 
state  and  exempt  from  taxation  the  personal  incomes 
of  residents  of  this  state.  No  credit  shall  be  allowed 
against  the  amount  of  the  tax  on  ai^r  income  taxable 
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Bnder  this  article  which  is  exempt  from  taxation 
under  the  laws  of  such  other  state  or  country.  This 
section  as  amended  shall  apply  to  taxes  for  the  year 
nineteen  hundred  and  nineteen  and  eadi  year  there- 
after." 

In  the  first  place  the  section  only  applies  to  non- 
residents, and  credits  under  it  cannot  be  claimed-  by 
taxpayers  who  come  within  the  definition  of 
*'  resident  "  nnder  subdivision  7  of  section  350,  which 
provides ; 

"  The  word  '  resident '  applies  only  to  natural 
persons  and  includes  for  the  purpose  of  determining 
liability  to  the  tax  imposed  by  this  article  upon  or 
with  reference  to  the  income  of  any  taxable  year,  com- 
mencing with  the  year  nineteen  hundred  and  nine- 
teen, any  person  who  shall,  at  any  time  during  the 
last  six  months  of  the  calendar  year,  be  a  resident  of 
the  state." 

Any  person  who  is  a  resident  of  New  York  between 
July  first  and  December  thirty-first  of  any  year  ia 
regarded  as  a  resident,  for  the  purposes  of  the  tax, 
for  the  entire  year.  And  if  he  is  such,  he  cannot  claim 
credit  nnder  section  363,  even  though  he  may  be 
regarded  under  the  laws  of  another  State  as  a  resident 
of  that  jurisdiction  for  the  entire  year  or  any  part 
thereof.  Conflict  of  laws  occasionally  works  hard- 
ship on  taxpayers,  but  it  is  unavoidable — when  two 
States  claim  the  right  to  tax  the  same  person  as  a 
resident,  there  is  no  way  of  compelling  either  one  to 
yield  its  right  of  taxation  to  the  other,  and  the  right 
to  tax  dei>ends  entirely  upon  the  power  to  enforce  the 
tax.  If  each  State  is  in  a  position  to  enforce  its  tai 
through  jurisdiction  of  persons  or  property,  the  tax- 
payer may  be  compelled  to  pay  both.  If  neither  is, 
the  taxpayer  may  escape  both  taxes. 

Thus,  if  we  assuma  that  a  person  resides  in  New 
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York  daring  the  last  six  months  of  a  year,  and  moves 
his  residence  during  that  time  to  another  State  hav- 
ing a  similar  statute,  he  will  be  taxed  in  each  State  as 
a  resident,  and  if  each  State  has  jurisdiction  over 
suflScient  of  his  property  to  pay  the  tax,  he  may  be 
compelled  to  pay  both. 

If  the  taxpayer  resides  in  New  York  at  the  begin- 
ning of  the  year,  but  removes  his  residence  to  another 
State  before  July  first,  he  will  be  regarded  as  a  non- 
resident by  the  authorities  of  New  York  for  the  entire 
year  —  and  his  status  in  the  other  State  will  depend 
upon  the  law  of  that  jurisdiction.  On  the  other  hand, 
if  he  moves  from  another  State  into  New  York  at  any 
time  during  the  year  and  takes  up  a  residenee  which 
continues  after  July  first,  we  regard  him  as  a  resident 
for  the  whole  year,  regardless  of  his  status  under  the 
laws  of  the  other  State. 

A  conflict  likely  to  cause  much  confusion  is  that 
between  the  laws  of  New  York  and  Massachusetts. 
The  New  York  law  is  drawn  on  the  basis  of  taxing  a 
person  for  the  taxable  year  in  which  the  income  is 
received  though  of  necessity  the  tax  cannot  be  com- 
puted or  collected  until  the  year  ia  over.  The  Massa- 
chusetts tax  is  levied  for  the  year  in  which  the  tax 
is  collected,  but  is  measured  by  the  income  of  the 
previous  year.  So  a  man  who  resides  in  New  York 
at  any  time  dnring  the  latter  half  of  1920,  is  taxable 
as  a  resident  for  that  year  on  his  entire  net  income 
received  or  accrued  dnring  that  year  from  all  sources, 
and  the  tax  is  assessed  and  becomes  payable  between 
January  1  and  April  15,  1921,  even  though  he  leaves 
the  State  before  January  first  and  does  not  reside 
here  at  all  in  1921.  In  Massachusetts  a  person  who 
resides  there  daring  the  first  six  months  of  1921  is 
taxable  for  1921,  an  amount  computed  by  reference  to 
his  1920  income. 
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The  resnltB  are  as  follows :  One  moving  in  the  first 
half  of  1920  from  New  York  to  Massachusetts  will 
pay  in  1921  to  New  York  as  a  nonresident,  to  Massa- 
chusetts as  a  resident.  One  moving  in  the  first  half 
of  1920  from  Massachusetts  to  New  York  will  pay  in 
1921  to  New  York  as  a  resident,  to  Massachusetts  as 
a  nonresident  (i.  e.  only  on  income  from  Massa- 
chusetts real  estate).    One  moving  in  the  last  half  of 

1920  from  New  York  to  Massachusetts  will  pay  in 

1921  to  both  States  as  a  resident.  One  moving  in  the 
last  half  of  1920  from  Massachusetts  to  New  York  will 
pay  in  1921  to  New  York  as  a  resident,  to  Masaa- 
chasetts  as  a  nonresident.  One  moving  in  the  first 
half  of  1921  from  New  York  to  Massachusetts  will  pay 
in  1921  (for  1920)  to  both  States  as  a  resident.  One 
moving  in  the  first  half  of  1921  from  Massachusetts 
to  New  York  will  pay  in  1921  (for  1920)  in  New  York 
as  a  nonresident,  in  Massachasetts  as  a  resident. 

This  probably  will  seem  very  confusing  to  the 
inexpert,  but  is  comprehensible  if  one  will  bear  in 
mind  that  New  York  says  (in  1921) :  "  This  is  last 
year's  tax,  imposed  because  you  were  then  a  resident, 
but  we  could  not  compute  it  until  the  year  had 
expired,"  while  Massachusetts  says  (also  in  1921): 
"  This  is  this  year's  tax,  imposed  because  you  are 
now  a  resident,  but  we  measure  it  by  your  last  year's 
income." 

There  is  no  necessity  for  discussion  of  the  academic 
question  of  which  is  fairer  —  both  laws  seem  to  be 
perfectly  constitutional  under  the  decisions  of  the 
Supreme  Court  of  the  United  States.  It  is  unfor- 
tunate that  the  situation  leads,  in  some  cases,  to 
double  taxation  —  but  it  la  well  settled  that  double 
taxation  is  not  unconstitutional.  The  situation  is 
simitar  to  that  arising  under  personal  property  tax 
laws,   where   one   State   has   one  "  tax  day "  and 


DgizedbyGoOglC 


CoNSTRncnoN  op  Tax  Law,  Section  363       461 

Attorney-Q«neral  [Vol.  25] 

another  has  a  different  one.  If  the  taxpayer  has  his 
property  in  the  first  State  on  "  tax  day  "  he  is  liable 
to  a  tax  on  it,  and  if  he  moves  it  into  the  second  State 
and  has  it  there  on  "tax  day  "  he  becomes  liable  to 
another  tax,  and  in  each  State  he  pays  a  full  year's 
taxes. 

In  the  second  place  the  credit  nnder  section  363  is 
only  allowed  to  a  person  (nonresident  of  New  York 
dnring  the  entire  last  half  of  the  calendar  year)  who 
is  liable  to  the  State  of  his  residence  for  an  income 
tax  upon  hia  income  for  the  taxable  year  and  then  only 
if  the  laws  of  the  State  either  (1)  grant  a  sabstan- 
tially  similar  credit  to  residents  of  New  York  or  (2) 
tax  its  own  residents  on  income  from  New  York  but 
exempt  New  Yorkers  (this  is  in  part  tme  of  the 
Massachnsetts  law). 

In  the  third  place  the  credit  is  computed  npon  the 
tax  payable  to  the  other  State  upon  the  income  for 
the  taxable  year,  not  upon  the  income  taxes  paid  to 
the  other  State  during  the  taxable  year.  So,  if  a  resi- 
dent of  another  State  had  a  large  income  in  1919  and 
a  small  one  in  1920,  and  paid  the  State  of  his  resi- 
dence a  large  tax  in  1920  (on  his  1919  income)  bnt  is 
liable  to  pay  it  a  small  tax  in  1921  (on  his  1920 
income),  his  credit  in  New  York  in  1921  against  his 
1920  tax  will  be  based  on  the  small  tax  he  pays  or  is 
abont  to  pay  his  home  State  in  1921  and  not  the  large 
tax  he  paid  it  in  1920. 

IBCOM  ttx  l«tt6r  Ho.  144. 

Newton,  Attorney-General,  by  Ivihs,  Deputy. — 
"  My  attention  has  been  called  to  an  error  in  income 
tax  letter  No.  44  dated  March  25,  1921.  About  half 
way  through  the  letter  is  a  paragraph  beginning 
'  The  results  are  as  follows:'  Mere  I  intimate  that 
by  Massachusetts  law,  nonresidents  of  that  State  are 
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taxable  upon  their  income  from  MassachusettB  real 
estate.  Tliis  was  a  mistake,  nonresidents  of  Massa- 
chusetts are  not  taxable  under  the  Massachnsetts 
Income  Tax  Law  at  all.  So,  wherever  in  that  para- 
graph of  that  letter,  I  state  that  a  person  will  be  tax- 
able in  Massachusetts  as  a  nonresident,  it  might  be 
added  in  parenthesis  '  i.  e.,  not  taxable  at  all.'  " 


In  the  Matter  of  the  Application  of  the  Villaob  op 
Bbownville,  for  Approval  of  Its  Acquisition  of  a 
Source  of  Water  Supply  and  of  Its  Financial  and 
Engineering  Plans  for  the  Construction  of  a  Water 
Supply  System 

Water  Supply  Application  No.  262 
(CoDserration  Connnission,  Uarch  11,  1921) 
Application  approved  u  modifled. 

By  the  Commission. — ^Fred  L.  Page,  acting  on 
behalf  and  in  the  name  of  the  board  of  trustees  of  the 
village  of  Brownville,  of  which  body  he  is  the  presi- 
dent, on  February  7,  1921,  made  application  to  the 
Conaeiration  Commission  for  its  approval  of  a  pro- 
ject for  the  installation  of  a  waterworks  system  in 
said  village.  Said  application  was  filed  in  the  office 
of  the  Conservation  Commission  February  11,  1921. 

On  March  4, 1921,  the  Commission  caused  the  site  of 
the  proposed  works  and  the  proposed  source  of  water 
supply  to  be  inspected  by  one  of  its  engineers. 

After  due  notice  published  in  the  Watertown  DaUif 
Times  and  the  Watertown  Daily  Standard,  a  hearing 
on  this  petition  was  held  in  the  town  hall  in  the  village 
of  Brownville  on  March  4,  1921,  at  10  o'clock  in  the 
forenoon.    At  this  hearing  the  Commission  considered 
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the  petition,  maps  and  plana  submitted,  examined  wit- 
□esBCB  and  heard  arguments  for  the  project,  as  shown 
by  the  minutes.  The  petitioner  was  represented  by 
Fred  L.  Page,  village  president ;  Arthur  Moore,  James 
H.  Lingenfelter  and  George  Barrett,  trustees ;  C.  ff. 
Patrick,  viUage  clerk,  and  by  B.  A.  Field,  village 
attorney.  No  objeetiona  were  filed  and  no  one 
appeared  in  opposition. 

It  is  proposed  to  install  a  municapally  owned  pub- 
lic water  supply  system  in  the  village  of  Brownville 
for  the  purpose  of  supplying  water  for  domestic  and 
industrial  purposes  to  the  inhabitants  thereof  and  also 
giving  a  supply  of  water  for  fire  fighting  purposes 
therein.  Water  is  to  be  obtained  from  one  or  more 
eight-inch  driven  wells  in  the  northerly  portion  of  the 
village.  It  is  to  be  pumped  from  these  wells,  by  con- 
tinuously operated  electrically  driven  pumping  equip- 
ment of  150,000  gallons  per  day  capacity,  into  the  pro- 
posed distribution  system.  On  high  ground  in  the 
northwesterly  comer  of  the  village  a  300,000  gallon 
reservoir  is  to  be  constructed  and  connected  directly 
to  the  distribution  system  by  a  ten-inch  cast-iron  pipe. 
The  distribution  system  itself  is  to  consist  of  about 
three  miles  of  cast-iron  pipe  of  from  six  inches  to  ten 
inches  in  diameter,  laid  in  all  the  built-up  streets  of 
the  village.  Twenty-sis  double  nozzle  fire  hydrants 
are  to  be  installed,  so  placed  that  no  dwelling  in  the 
village  will  be  more  than  500  feet  from  a  fire  hydrant. 
These  hydrants  are  to  be  of  such  type  that  the  fire 
fighting  equipment  of  the  city  of  Watertown  can  use 
them.  The  reservoir  is  at  such  an  elevation  that  static 
pressures  of  from  fifty-two  to  sixty-four  pounds  per 
square  inch  will  be  had  in  the  distribution  piping.  The 
total  cost  of  this  project  is  estimated  at  $50,000. 

After  due  study  of  the  petition  and  its  exhibits,  the 
evidence  and  arg^uments  given  at  the  hearing  and  the 
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report  of  the  engineers  of  the  CommisBion  on  this 
application,  it  appears  as  follows : 

Brownville  is  an  incorporated  village  in  Jefferson 
county,  situated  on  the  north  bank  of  the  Blaok  river, 
about  four  miles  below  Watertown.  By  the  last  cen- 
sus this  village  had  a  population  of  998  x>erson8.  It 
contains  a  large  paper  mill  and  another  similar  mill 
is  located  on  the  other  side  of  the  Black  river  directly 
opposite  the  village.  The  village  is  traversed  by  the 
Cape  Vincent  branch  of  the  New  York  Central  Rail- 
road and  is  connected  with  Watertown  by  a  line  o£ 
trolleys.  According  to  the  petition,  the  assessed  valu- 
ation of  property  in  this  village  by  the  assessment 
roll  for  1920  was  $453,140  and  the  assessment  for  1921 
will  be  about  $605,265.  The  village  at  present  has  no 
bonded  indebtedness,  but  a  bond  issue  of  $42,000  has 
been  recently  authorized  for  the  installation  of  a 
sewerage  system. 

At  the  present  time  there  is  no  public  water  supply 
system  in  the  village  of  Brownville  and  water  is  avail- 
able for  fire  fighting  purposes  only  from  one  hydrant 
connected  wiUi  the  paper  mill.  The  inbabitants  of  this 
village  obtain  water  from  individual  wells,  most  of 
which  are  drilled  wells  rea<rhing  the  stratum  which  it 
is  proposed  to  tap  for  the  village  supply.  Some  of 
these  wells  have  an  artesian  fiow.  It  is  evident  that 
there  is  urgent  need  for  the  installation  of  a  public 
water  snpply  system  in  this  village  in  order  to  supply 
water  under  pressure  to  the  various  houses  therein, 
permit  the  installation  of  plumbing  facilities  in  these 
houses  and  enable  the  proposed  sewerage  system  to 
be  utilized.  There  is  also  urgent  necessity  for  water 
for  the  purpose  of  fighting  fires  within  this  village. 

On  December  6,  1920,  certain  taxpayers  of  the  vil- 
lage of  Brownville  filed  with  the  village  board  a  peti- 
tion asking  that  a  proposition  for  the  installation  of 
a  water  supply  system  and  the  issuing  of  village 
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bonds  in  the  amount  of  $50,000  be  submitted  to  a  tax- 
payers' election.  The  said  village  board,  by  suitable 
action  taken  at  a  meeting  held  December  6, 1920,  sub- 
mitted such  propositions  to  a  special  election.  This 
election  was  held  December  22,  1920,  and  the  water- 
works propositions  were  carried  in  the  affirmative  by 
a  large  majority.  The  making  of  this  application  to 
the  Conservation  Commission  and  the  signing  tiiereof 
by  the  village  president  was  duly  authorized  by  a 
resolution  of  the  board  of  trustees  of  said  village 
adopted  at  a  meeting  held  February  7,  1921. 

Plans  for  the  proposed  waterworks  system  and  the 
estimate  of  the  cost  thereof  were  prepared  by  William 
T.  Field,  a  civil  engineer  having  an  office  in  the  city  of 
Watertown. 

Underlying  the  village  of  Brownville  there  is  a 
limestone  formation,  in  which  there  is  a  water-bearing 
stratum  situated  at  a  depth  of  from  thirty  to  forty 
feet  below  the  ground  surface  in  the  village.  This 
stratum  is  penetrated  by  the  majority  of  the  private 
wells  above  mentioned.  It  is  proposed  to  obtain  water 
for  the  village  system  from  this  same  stratum  by  the 
driving  of  one  or  more  eight-inch  wella  into  it  Thei 
exact  location  of  these  wells  has  not  been  fixed,  but 
they  are  to  be-  somewhere  in  the  northerly  portion  of 
the  village,  so  located  as  to  minimize  the  danger  of 
contamination  of  the  water  therefrom  by  percolation 
from  the  surface  of  the  groimd  about  any  building. 
There  is  no  data  from  which  a  prediction  confidently 
can  be  made  as  to  the  yield  of  such  wells.  There 
seems,  however,  a  reasonable  probability  that  suffi- 
cient water  can  be  obtained  from  them  to  meet  the 
present  requirements  of  the  inhabitants  of  this 
village. 

The  water  from  the  proposed  wells  will  be  hard. 
Analyses  of  water  from  one  of  the  wells  now  in  use 
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show  the  water  to  be  of  excellent  sanitary  quality.  It, 
therefore,  may  reasonably  be  assumed  that,  if  the 
wells  are  sank  in  the  approximate  location  selected 
and  properly  protected  from  contamination  by  sur- 
face wash,  the  water  from  them  will  be  of  suitable 
sanitary  quality.  It  will,  however,  be  required  that 
the  site  finally  selected  be  approved  by  this  Commis- 
sion and  that,  if  future  analyses  shall  show  necessity 
therefor,  the  water  pumped  from  these  wells  be  steril- 
ized in  a  satisfactory  manner  by  the  use  of  liquid 
chlorine  or  otherwise. 

In  the  present  uncertain  state  of  the  market  for 
labor  and  materials,  it  is  impossible  accurately  to 
forecast  the  cost  of  any  construction  work.  There 
seems  a  reasonable  probability  that  this  waterworks 
system  can  be  completely  constructed  at  a  cost  not 
exceeding  $50,000,  the  amount  of  money  available  for 
the  purpose. 

It  will  be  required  that  detailed  plans  and  specifica- 
tions be  submitted  to  this  Commission  for  the  pump- 
ing equipment,  pumping  stations,  distribution  reser- 
voir and  other  structures  not  covered  by  the  plans 
already  filed,  and  that  these  structures  be  built  in 
strict  accordance  with  plans  and  specifications  which 
have  been  submitted  to  and  approved  by  this  Commis- 
sion. On  the  assumption  that  this  is  done,  the  pro- 
posed works  will  be  adequate  and  safe. 

It  will  be  necessary  for  the  village  to  acquire  cer- 
tain small  tracts  of  land  on  which  to  drill  wells,  con- 
struct its  pumping  stations  and  build  its  reservoir, 
also  certain  rights  of  way  for  access  and  for  pipe 
lines.    The  village  holds  options  on  the  required  land. 

Alternative  sources  of  supply  exist  in  the 
neighborhood  of  this  village  and  can  be  utilized  in 
connection  with  the  proposed  distribution  system  and 
reservoir.  Xone  of  these  supplies  appeal  to  be 
superior  to  thai  which  it  Is  proposed  to  use. 
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The  construction  and  operation  of  the  proposed 
waterworks  system  by  the  village  of  Brownville  will 
have  no  effect  on  the  water  supply  interests  of  any 
other  municipality  in  the  State. 

The  legal  damages  which  may  be  caused  by  the  exe- 
cution of  the  plans  of  the  petitioner  do  not  appear  to 
be  such  as  to  reqoire  any  special  consideration  or  leg- 
islative enactment  in  order  that  they  may  be  equitably 
determined  and  paid. 

In  consideration  of  the  above,  and  subject  to  the 
modifications  hereafter  stated,  the  Commission  there- 
fore finds  and  determines : 

First.  That  the  plans  proposed  are  justified  by 
public  necessity. 

Second.  That  said  plans  provide  for  the  proper  and 
safe  construction  of  all  work  connected  therewith'. 

Third.  That  said  plans  provide  for  the  proper  pro- 
tection of  the  supply  and  the  watershed  from  contami- 
nation and  that  filtration  is  at  the  present  time 
unnecessary. 

Fourth.  That  said  plans  are  just  and  equitable  to 
the  other  municipalities  and  civil  divisions  of  the 
State  affected  thereby  and  to  the  inhabitants  thereof, 
particular  consideration  being  given  to  their  present 
and  future  necessities  for  sources  of  water  supply. 

Fifth.  That  said  plans  make  fair  and  equitable  pro- 
visions for  the  determination  and  payment  of  any  and 
all  legal  damages  to  persons  and  property,  both  direct 
and  indirect,  which  will  result  from  the  execution  of 
said  plans  or  the  acquiring  of  said  lands. 

Provided,  however,  that  the  said  application,  maps 
and  plans,  as  submitted,  shall  be  modified  and  the 
Commission  does  hereby  determine  that  they  be  modi- 
fied and  that  the  work  done  thereunder  be  subject  to 
the  following  conditions : 

1.  All  the  work  proposed  in  this  application  shall 
be  completely  constrncted  in  accordance  with  plans  and 


DigiLizedbyGoOglc 


State  Depabtmest  Brfobtb 


[Tol.  ^]  Conserva^Q  CommisBion 

specifications  which  have  previously  heen  snbmitted  to 
and  approved  by  this  Commission. 

2.  The  proposed  wells  shall  be  sunk  at  a  point 
approved  by  this  CommisBion.  Dne  care  sheJl  be 
taken  so  to  locate  them  as  to  obviate  danger  from  con- 
tamination of  the  water  by  seepage  from  houses  or 
other  buildings  and  to  prevent  the  entrance  of  surface 
water  into  them.  If  future  analyses  or  inspections 
shall  indicate  the  necessity  therefor,  the  village  shall, 
on  order  from  this  Commission,  Install  suitable 
apparatus  for  sterilizing,  with  liquid  chlorine  or  other- 
wise, all  the  water  pumped  to  the  village  distribution 
system,  and  thereafter  shall  sterilize  this  water  in  a 
manner  satisfactory  to  this  Commission. 

3.  After  these  works  have  been  constructed,  they 
shall  be  inspected  by  and  be  subject  to  the  approval 
of  this  Commission,  and  such  works  shall  not  be  oper- 
ated until  permit  to  do  so  has  been  issued  by  this 
Commission,  as  provided  by  section  523  of  the  Con- 
servation Law. 

Wherefore,  the  Conservation  Commission  does 
hereby  approve  tbe  said  application  of  the  village  of 
Brownville  as  thus  modified. 

In  witness  whereof,  the  Conservation  Commis- 
sion has  caused  this  determination  and 
approval  to  be  signed  by  the  Commissioner 
and  has  caused  its  official  seal  to  be  affixed 
[li.  8.]  hereto  and  has  filed  the  sune  with  all  maps, 
plans,  reports  and  other  papers  relating 
thereto  in  its  office  in  the  city  of  Albany, 
this  11th  day  of  March,  1921. 

cokservation  commission 
Gbo.  D.  Peatt, 
Attest :  Commissioner 

Wabwick  S.  Cabpentbe, 

Secretary  to  the  Commission 
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In  the  Matter  of  the  Applioation  of  the  Cirr  op  Water- 
VLiET  for  a  Modification  of  the  Order  of  the  ■Con- 
servation Commission  made  in  the  Matter  of  the 
Application  of  the  Watervliet  Water  Board  for  the 
Approval  of  the  Plans  for  the  Acquisition  and 
Construction  of  a  Proposed  new  Water  Supply  for 
the  aty  of  Watervliet,  N.  T. 

Water  Supply  Application  No.  260 

(ConMmtion  CommiaBion,  Kanh  18,  1921) 
AppUoMtioi  ftppiored  u  modified. 

Meuoranoum 

Pratt,  Commissioner. —  This  proceeding  ia  held  on 
an  application  of  the  city  of  Watervliet,  asking  that 
the  order  of  this  Commission  of  April  1, 1915,  approv- 
ing of  the  installation  of  a  municipally  owned  water 
supply  system  in  the  said  city,  be  modified  ao  as  to 
authorize  the  city  to  supply  water:  (1)  to  the  inhab- 
itants of  those  portions  of  the  town  of  Colonie,  Albany 
county,  south  of  the  city  known  as  Menands  and  Brook- 
side;  (2)  to  two  charitable  inatitutions — St.  Cole- 
man's Industrial  School  tind  Orphan  Asylum  and  the 
Fairview  Home  for  Friendless  Children  —  situated  in 
the  town  of  Colonie  northwest  of  that  city;  (3)  to  cer- 
tain manufacturing  industries  in  the  part  of  the  town 
of  Colonie  directly  north  of  the  northerly  boundary 
of  the  city,  commonly  known  ae  the  Maplewood  Water 
Supply  District. 

Petition  was  made  by  Michael  L.  Walsh,  mayor  of  ' 
the  city  of  Watervliet,  on  August  16, 1920,  and  filed  in 
the  office  of  this  Commission  October  6,  1920.  The 
Eastern  Malleable  Iron  Company,  Inc.,  by  Walter  F. 
Witman,  general  manager,  made  a  petition  in  support 
of  this  application  September  9,  1920,  which  was  filed 
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October  6,  1920.  The  Green  Island  Water  Sapply 
Company,  by  ita  attorney,  Frank  H.  Deal,  filed  objec- 
tions to  the  granting  of  this  application  October  25, 
1920. 

After  due  notice,  published  in  the  Troy  Record,  the 
Troy  Times  and  the  Watervliet  Tribune,  a  hearing 
was  held  on  this  application  in  the  office  of  the  Con- 
servation Commission  in  the  city  of  Albany  on  Octo- 
ber 26,  1920,  at  10  o'clock  in  the  forenoon.  At  this 
hearing  it  was  bronght  out  that  the  municipal  water- 
works Byatem  of  the  city  of  Watervliet  had  not,  as 
completed,  been  approved  by  the  Conservation  Com- 
mission and  that  until  so  approved  the  city  of  Water- 
vliet had  no  legal  right  to  operate  such  system. 
Therefore,  the  proceedings  in  this  matter  were  sus- 
pended, pending  such  approval. 

Thereafter,  on  January  24,  1921,  the  completed 
waterworks  system  of  the  city  of  Watervliet  was 
approved  by  this  Commission  and  authority  to  operate 
the  same  issued. 

Thereafter,  pursuant  to  due  notification  and  adjourn- 
ments duly  taken,  the  hearing  was  continued  in  the 
office  of  the  Commission  in  Albany  on  February  16, 
March  1  and  11,  1921.  At  the  hearing  the  city  was 
represented  by  Albert  J.  Danaher,  corporation  coun- 
sel of  the  city  of  Watervliet;  the  Eastern  Malleable 
Iron  Company,  Inc.,  by  Eugene  McLean,  its  attorney; 
the  objector,  the  Green  Island  Water  Supply  Com- 
pany, by  Frank  H.  Deal,  its  attorney ;  and  Solomon  W. 
Enssell,  Jr.,  appeared  on  behalf  of  the  Watervliet  Non- 
partisan Taxpayers'  League. 

At  the  time  of  the  approval  of  the  original  applica- 
tion of  the  city  of  Watervliet,  the  inhabitants  of  that 
city  were  supplied  with  water  by  the  Watervliet 
Hydraulic  Company.  That  company  also  supplied 
water  to  the  two  above  mentioned  charitable  institu- 
tions in  the  town  of  Colonic,  and  also  to  the  inhab- 
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itants  of  those  portions  of  the  town  of  Colonie  south 
of  the  city,  known  as  Brookside  and  Menands;  also  at 
times  the  company  had  supplied  water  to  the  works  of 
the  Eastern  Malleable  Iron  Company,  Inc.,  and  the 
West  Side  Foundry  Company,  lying  in  the  town  of 
Colonie  nortii  of  the  nortierly  boundary  of  the  city. 
At  the  hearing  on  that  application,  the  Qreen  Island 
Water  Supply  Company,  objector  in  the  proceedings, 
requested  that,  if  the  city  were  anthorized  to  construct 
a  municipally  owned  water  supply  system,  in  order  to 
preserve  the  rights  of  the  objecting  company,  the  area 
in  which  the  city  might  supply  water  be  exactly 
defined. 

In  authorizing  the  constmction  of  a  waterworks 
ayetem  by  the  city  of  Watervliet,  the  Commission,  in 
accordance  with  the  above  request,  specified  the  terri- 
tory in  which  the  city  might  supply  water,  as  shown 
by  condition  11  of  the  decision  of  April  1,  1915,  as 
follows : 

"  11.  The  city  of  Watervliet  may  supply  water  to 
the  United  States  Arsenal  and  to  persons,  corpora- 
tions and  municipalities  within  the  area  bounded  as 
follows:  On  the  east  by  the  Hudson  river  and  the  cen- 
ter line  of  the  State  basin  in  the  sonth  fork  of  the 
Mohawk  river;  on  the  south  by  a  line  running  true 
west  from  the  Hudson  river  through  the  intersection 
of  the  center  line  of  the  Delaware  and  Hudson  rail- 
road right  of  way  with  the  center  line  of  the  Albany 
road  to  the  natural  contour  of  the  ground  at  elevation 
200  feet  above  sea  level,  as  determined  by  the  United 
States  Geological  Survey;  on  the  west  by  the  said 
2D0-foot  contour  running  northerly  until  the  same 
intersects  the  most  northerly  boundary  of  the  city  of 
Watervliet  prolonged  to  the  westward;  and  on  the 
north  by  the  northerly  boundary  of  the  city  of  Water- 
vliet and  the  prolongation  of  the  most  northerly  por- 
tion thereof  to  the  westward  to  intersect  the  200-foot 
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contoTir  aforesaid.  Provided,  however,  that  the  mains 
of  the  city  ehall  not  be  extended  outside  of  the  cor- 
porate limits  thereof  without  the  further  consent  of 
this  Commission  and  that  nothing  in  this  decision 
shall  be  held  to  relieve  any  person,  corporation, 
municipality  or  civil  division  in  or  of  this  State,  desir- 
ing to  obtain  a  supply  of  water  from  the  city  of  "Water- 
vUet,  from  the  necessity  of  first  making  application  to 
the  Conservation  Commission,  under  the  provisions  of 
Article  9  of  the  Conservation  Law,  for  approval  of 
such  project." 

Thereafter  the  city  of  Watervliet  proceeded  to 
install  a  municipal  waterworks  system,  hut  instead  of 
paralleling  the  existing  mains  of  the  Watervliet 
Hydraulic  Company,  as  proposed  in  its  application, 
purchased  the  entire  distribution  system  of  that  com- 
pany; whereupon  said  company  ceased  to  operate  as 
a  purveyor  of  water.  If  the  city  had  adhered  strictly 
to  the  terms  of  condition  11  above  quoted,  this  would 
have  left  the  two  charitable  institutions  and  other 
persons  in  the  town  of  Colonie  outside  the  city  limits 
without  water  and  with  no  easy  method  of  obtaining 
a  supply  of  water.  The  city  having  caused  the 
Hydraulic  Company  to  suspend  business,  was  morally 
and  perhaps  legally  bound  to  see  to  it  that  these 
people  were  properly  supplied  with  water  and  did  so 
by  including  in  its  purchase  the  distribution  pipes  of 
the  Hydraulic  Company  extending  into  Menands  and 
Brookside  and  by  operating  them  as  a  part  of  the 
municipal  system  and  by  furnishing  water  to  the  two 
institutions  above  mentioned.  This  last  arrangement 
necessitated  the  construction  by  the  institutions  of  a 
pumping  station  and  considerable  length  of  force 
main.  All  the  water  as  supplied  by  the  city  is  filtered 
and  is  of  the  same  quality  as  that  used  in  the  city 
itself. 

Thfl  city  now  aaki  ratification  of  iti  action  in  thai 
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supplying  water  outside  of  its  limits.  Such  approval 
is  in  accordance  with  the  original  findings  of  the  Com- 
mission, but  was  not  given  in  1915  because  at  that  time 
it  had  to  be  assumed  that  the  Hydraulic  Company 
would  continae  in  operation  and  there  also  was  some 
prospect  that  Menands  and  Brookside  might  be 
formed  into  a  water  district,  which  would  own  its 
own  distribution  mains  and  purchase  water  from  the 
city  of  Watervliet.  In  view  of  the  changed  conditions, 
it  evidently  is  equitable  that  this  action  he  approved 
and  that  article  11  of  the  original  decision  of  the  Com- 
mission be  modified  so  as  to  authorize  the  city  of 
Watervliet  to  supply  water  to  these  two  charitable 
institutions  and  to  all  those  portions  of  the  town  of 
Colonie  ouside  the  city  limits,  whidii  in  that  condition 
were  set  aside  as  the  territory  which  properly  should 
be  supplied  with  water  from  the  Normanskill. 

The  Green  Island  Water  Supply  Company  has  long 
supplied  water  to  the  inhabitants  of  the  village  of  Green 
Island  and  has  also  long  supplied  water  to  the  inhab- 
itants of  that  portion  of  the  town  of  Colonie  known  as 
Maplewood.  This  distribution  of  water  in  Maplewood 
has  been  duly  authorized  by  the  town  authorities,  who, 
as  early  as  1903,  formed  a  water  supply  district  in 
that  portion  of  the  town  adjacent  to  and  immediately 
north  of  the  city  of  Watervliet.  The  Green  Island 
Water  Supply  Company  not  only  has  a  franchise  to 
supply  water  within  that  district,  but  since  the  forma- 
tion of  such  district  and  at  the  present  time  has  a  con- 
tract for  the  supply  of  water  to  tiiat  district  for  public 
purposes  and  fire  protection.  It  appears  that  the 
GreeU  Island  Water  Supply  Company  is,  by  the  action 
of  the  local  authorities,  the  legally  authorized  pur- 
veyor of  water  in  such  water  supply  district  and  that 
its  rights  and  obligations  in  that  district  are  the  same 
as  its  rights  and  obligations  in  the  village  of  Green 
Iiland,  or  as  the  rights  and  obligations  of  any  pri- 
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vately  owned  water  supply  system  legally  operating 
in  a  mtinicipality. 

The  plant  of  the  Eastern  Malleable  Iron  Company, 
Inc.,  and  that  of  the  West  Ride  Foundry  Company  are 
situateH  in  said  water  supply  district  close  to  the 
sontherly  boundary  thereof,  which  is  also  the  north- 
erly boundary  of  the  city  of  Watervliet.  These  indus- 
tries have  in  the  past  obtained  water  from  the  Green 
Island  "Water  Supply  Company,  the  Watervliet 
Hydraulic  Company  and  at  times  from  the  city  of 
Watervliet.  The  city  asks  authority  to  supply  water 
to  these  plants  and  such  authority  is  desired  by  the 
owners  of  these  plants,  who  joined  in  the  petition. 

To  grant  this  request  is  to  authorize  the  city  of 
Watervliet  to  invade  territory  already  supplied  by  an 
existing  waterworks  system  and  to  enter  into  competi- 
tion with  that  system.  In  view  of  the  fact  that  the 
Green  Island  Water  Supply  Company  ia  the  legally 
established  and  operating  purveyor  of  water  in  this 
district,  such  permission  should  be  granted  only  upon 
convincing  proof  that  by  so  doing  the  interests  of  all 
persons  supplied  by  either  system  will  he  benefited. 

It  appears  that  under  normal  conditions  and  within 
the  limitations  of  the  original  decision  of  this  Com- 
misflion  the  city  of  Watervliet  can  supply  water  of 
Siuitable  quality  and  in  sufficient  quantity  to  its  own 
inhabitants,  the  Watervliet  Arsenal,  the  two  char- 
itable institutions  above  mentioned  and  the  people  of 
Menande  and  Brookside.  With  some  additional  con- 
struction and  due  care  to  conserve  the  water  and 
eliminate  waste  it  can  supply  the  probable  demands 
of  the  area  which  it  is  now  proposed  to  authorize  it 
to  serve  with  sufficient  water  for  a  considerable  period 
in  the  future,  even  supposing  that  the  population  of 
this  district  shall  considerably  increase.  During  the 
recent  period  of  war  activities  in  the  arsenal,  the 
demands   for   water   in   this   district   exceeded   the 
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capacity  of  the  city  worka  as  now  anthorized  and, 
although  it  is  improbable  that  such  a  condition 
will  occur  again  in  the  near  future,  it  does  not  appear 
that  the  city  of  Watervliet  ia  so  liberally  supplied  with 
water  that  it  should  properly  be  allowed  to  obligate 
itself  to  serve  a  materially  larger  territory.  In  thia 
connection  it  should  be  noted  that,  although  the  inhab- 
itants of  the  city  of  V^atervliet  itself  undoubtedly 
have  a  prior  right  in  the  water  which  may  be  supplied 
by  the  city,  nevertheless,  if  the  city  undertakes  to  sup- 
ply territory  outside  of  its  limits,  the  inhabitants  of 
that  territory  acquire  certain  rights  to  be  supplied  with 
water  by  it  which  cannot  lightly  be  set  aside.  Prac- 
tically by  extending  its  mains  into  such  territory  the 
city  assumes  the  obligation  forever  to  supply  that 
section  with  water. 

The  Green  Island  Water  Supply  Company  has  in 
operation  a  system  suitable  for  the  supply  of  water 
of  good  quality  and  in  sufficient  quantity  to  the  village 
of  Green  Island  and  the  Maplewood  water  supply  dis- 
trict. This  Commission  hae  heard  no  complaints  either 
of  the  quality,  quantity  or  service  of  the  company.  The 
Malleable  Iron  Company  failed  to  show  that,  from  a 
physical  standpoint,  it  will  be  more  adequately  served 
by  the  city  than  by  the  company.  On  account  of  the 
fact  that  this  system  has  been  in  operation  longer  and 
has  a  shorter  force  main  than  that  of  the  city  of 
Watervliet,  there  is  perhaps  less  danger  of  accidental 
interruption  of  the  service  of  the  company  than  that 
of  the  city.  Furthermore,  the  inhabitants  and  indus- 
tries of  Maplewood  have  the  right  to  demand  and 
enforce  continuous  service  from  this  company,  which, 
as  before  stated,  is  the  legally  established  purveyor 
of  water  in  that  district. 

It  seems  that  at  the  present  time  the  city  of  Water- 
vliet is  in  a  position  to  supply  water  to  the  manufac- 
turing industries  in  Maplewood  water  supply  district 
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wil^ont  injury  to  the  inbaMtanta  of  tiie  area  in 
which  the  dty  is  the  authorized  purveyor  of  water 
and  with  some  financial  advantage  to  the  city.  This 
condition  probahly  would  be  but  temporary,  as  when- 
ever the  demands  of  the  city  and  outlying  districts 
approximately  equal  the  capacity  of  its  existing  water- 
works system,  the  service  in  the  Maplewood  district 
would  have  to  be  discontinued,  the  city  would  have  a 
right  to  discontinue  it  at  any  time  it  saw  fit  and  might 
be  compelled  to  do  so  if  an  insufficient  supply  of  water 
should  he  shown,  or  if  the  people  of  Watervliet  were 
reluctant  to  install  additional  water  supply  capacity 
for  the  purpose  of  supplying  these  industries.  In  that 
event  these  industries  would  have  to  rely  on  the  Q-reen 
Island  Water  Supply  Company  for  their  supply  of 
water. 

The  Green  Island  Water  Supply  Company  is  now 
under  obligations  to  supply  water  to  any  consumer 
desiring  the  same  in  Maplewood  water  district.  It 
must  install  such  water  supply  facilities  as  are 
required  to  do  this  and  must  operate  them  continn- 
oosly.  The  amount  of  water  used  by  these  two  manu- 
facturing plants  is  a  large  proportion  of  the  amount 
of  water  sold  in  the  Maplewood  water  district  and 
undoubtedly  is  the  most  profitable  part  of  the  water 
supply  business  in  that  district.  The  company  must 
maintain  and  has  already  installed  sufficient  plant 
capacity  to  serve  these  industries  if  they  require 
water.  If  the  company  does  not  supply  them,  it  loses 
an  important  item  of  revenue  without  corresponding 
reduction  of  its  overhead  expense  and  it  is  quite  pos- 
sible that,  in  order  to  make  up  this  deficiency  in  reve- 
nue, the  company  might  be  obliged  to  increase  its  rates 
to  its  other  consumers.  Clearly  such  a  condition  of 
affairs  could  not  be  construed  to  be  beneficial  to  these 
consumers  and  the  Commission  is  of  the  opinion  that 
to  permit  the  city  of  Watervliet  to  enter  into  eompeti- 
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tion  with  the  Green  Island  Water  Supply  Company  in 
the  Maplewood  district  would  iniuriously  affect  the 
interests  of  the  inhahitants  of  Maplewood  and  of 
Green  Island  in  connection  with  their  supply  of  water. 

The  Watervliet  Non-Partisan  Taxpayers'  League 
having  failed  to  file  objections  to  the  project  ae  required 
by  law,  could  not  become  a  party  to  these  proceedinga. 
That  body  requested  that,  in  the  event  the  Commis- 
Bion  approve  this  application,  Watervliet  be  allowed 
to  supply  water  outside  the  limits  thereof  only  when 
the  city  has  a  supply  ample  for  the  Inhabitants  thereof 
and  rates  outside  the  city  shall  not  be  less  than  those 
charged  for  the  same  service  in  the  city.  The  Com- 
mission  considers  that  it  has  sufficiently  covered  the 
first  point  in  the  above  opinion  and  that  the  question 
of  rates  is  one  not  within  its  jurisdiction. 

The  Commission  is  of  the  opinion  that  the  applica- 
tion, as  submitted,  should  be  modified  to  eliminate  the 
proposed  supplying  of  water  outside  of  Watervliet 
in  the  Maplewood  water  district,  bo  called.  It  is  of 
the  opinion  that  its  original  decision  should  be 
amended  so  as  to  authorize  the  city  of  Watervliet  to 
supply  water  to  all  parts  of  the  territory  described  in 
condition  11  thereof  and  to  the  two  charitable  insti- 
tntlons,  but  not  elsewhere.  An  order  should  be  made 
in  conformity  with  these  views. 

Decision 
The  <nty  of  Watervliet,  Albany  county,  having,  on 
August  16, 1920,  made  application  to  the  Conservation 
Commission  for  a  modification  of  the  decision  of  the 
Commission  of  April  1, 1915,  authorizing  the  installa- 
tion of  a  municipally  owned  water  supply  system  in 
said  city  of  Watervliet,  which  application  was  filed 
in  the  office  of  the  Commission  October  6,  1920,  and 
the  Eastern  Malleable  Iron  Company,  Inc.,  having,  on 
September  9,  1920,  made  to  the  Commission  a  peti- 
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tion  in  support  of  this  application  of  the  city  of  Water- 
vliot,  which  petition  was  filed  October  6,  1920,  and 
the  G-reen  Island  Water  Supply  Company  having,  on 
October  25,  1920,  filed  objections  to  the  granting  of 
this  application,  and  due  notice  of  the  hearing  on  said 
application  having  been  published  as  required  by  law, 
and  the  smd  hearing  having  been  held  in  the  ofBce  of 
the  Conservation  Commission  in  the  city  of  Albany 
on  October  26,  1920,  and  continued  at  adjournments 
duly  taken,  at  which  hearing  the  applicant  was  repre- 
sented by  Albert  J.  Danaher,  corporation  counsel  of 
the  city  of  Watervliet,  and  the  Eastern  Malleable 
Iron  Company,  Inc.,  was  represented  by  Eugene 
McLean,  its  attorney,  and  the  objector,  the  G-reen 
Island  Water  Supply  Company,  was  represented  by 
Frank  H.  Deal,  its  attorney,  and  at  which  hearing 
Solomon  W.  RuFsell,  Jr.,  appeared  on  behalf  of  the 
Watervliet  Non-Parlisan  Taxpayers'  League,  and  the 
petition  and  accompanying  data  submitted  by  the  peti- 
tioner having  been  examined  and  the  witnesses  sub- 
mitted by  the  parties  having  been  heard,  together 
with  the  arguments  of  counsel,  the  Commission  hereby 
determines : 

That,  to  protect  the  water  supply  and  interests  of 
the  applicant  and  of  the  inhabitants  of  the  territory 
supplied  by  it  with  water  and  the  water  supply  and 
interests  of  other  municipal  corporations  and  other 
civil  divisions  of  the  State  and  the  inhabitants  thereof 
and  the  water  supply  and  interests  of  waterworks 
corporations  engaged  in  supplying  water  to  other 
municipal  corporations  or  other  civil  divisions  of  the 
State  and  the  inhabitants  thereof,  it  is  necessary  to 
require  the  modification  of  the  application,  maps  and 
plans  as  presented  and  they  are  hereby  modified  by 
eliminating  therefrom  such  portions  of  the  project 
as  contemplate  the  supply  of  water  to  the  plants  cf 
the  Eastern  Malleable  Iron  Company,  Inc.,  and  the 
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West  Side  Foundry  Company  or  elsewhere  in  that 
portion  of  the  town  of  Colonie  north  of  and  adjacent 
to  the  northerly  boundary  of  the  city  of  Watervliet. 

On  the  project  as  thus  modified  it  is  hereby 
determined : 

First.  That  the  plans  proposed  are  justified  by 
pnhlio  necessity. 

Second.  That  said  plans  provide  for  the  proper 
and  safe  construction  of  all  work  connected  therewith. 

Third.  That  said  plans  provide  for  the  proper  pro- 
tection of  the  supply  and  the  watershed  from  con- 
tamination and  for  the  proper  filtration  of  such  addi- 
tional  supply. 

Fourth.  That  said  plans  are  just  and  equitable  to 
the  other  municipalities  and  civil  divisions  of  the 
State  affected  thereby  and  to  the  inhabitants  thereof, 
particular  consideration  being  given  to  their  present 
and  future  necessities  for  sources  of  water  supply. 

Fifth.  That  said  plans  make  fair  and  equitable  pro- 
visions for  the  determination  and  payment  of  any 
and  all  legal  damages  to  persons  and  property,  both 
direct  and  indirect,  which  will  result  from  the  execu- 
tion of  said  plans  or  the  acquiring  of  said  lands. 

Wherefore,  the  Conservation  Commission,  in  con- 
formity with  the  above  determinations  does  hereby 
modify  condition  11  of  its  decision  of  April  1,  1915, 
to  read  as  follows: 

"  11.  The  city  of  Watervliet  may  supply  water  to 
the  charitable  institntions  known  as  St.  Coleman's 
Industrial  School  and  Orphan  Asylom  and  the  Fair- 
view  Home  for  Friendless  Children,  lying  in  the  town 
of  Colonie  northwest  of  the  city,  to  the  United  States 
Arsenal  and  to  persons,  corporations  and  municipali- 
ties within  the  area  bounded  as  follows :  On  the  east 
by  the  Hudson  river  and  the  center  line  of  the  State 
basin  ia  the  south  fork  of  the  Mohawk  river;  on  the 
south  by  a  line  running  true  west  from  the  Hudson 
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river  throi^h  the  intersection  of  the  center  line  of 
the  Delaware  and  Hudson  railroad  right  of  way  with 
the  center  line  of  the  Albany  road  to  the  natural  con- 
tour of  the  ground  at  elevation  200  feet  above  sea 
level,  as  determined  by  the  United  States  Geological 
Survey ;  on  the  west  by  the  said  200-foot  contour  run- 
ning northerly  until  the  same  intersects  the  most 
northerly  boundary  of  the  city  of  Watervliet  pro- 
longed to  the  westward;  and  on  the  north  by  the 
northerly  boundary  of  the  city  of  Watervliet  and  the 
prolongation  of  the  most  northerly  portion  thereof 
to  the  westward  to  intersect  the  200-foot  contour 
aforesaid.  Provided,  however,  that  nothing  in  tiiia 
decision  shall  be  held  to  relieve  any  person,  corpo- 
ration, municipality  or  civil  division  in  or  of  this 
State,  desiring  to  obtain  a  supply  of  water  front  the 
city  of  Watervliet,  from  the  necessity  of  first  making 
application  to  the  Conservation  Commission,  under 
the  provisions  of  article  9  of  the  Conservation  Law, 
for  approval  of  such  project." 

Wherefore,  the  Conservation  Commission  doe's 
hereby  approve  the  said  application  of  the  city  of 
Watervliet  aa  thus  modified. 

In  toitness  whereof,  the  Conservation  Commis- 
sion has  caused  this  determination  and 
approval  to  be  signed  by  the  Commissioner 
and  has  caused  its  official  seal  to  be  affixed 
[l.  B.]  hereto  and  has  filed  the  same  with  all  maps, 
plans,  reports  and  other  papers  relating 
thereto  in  its  office  in  the  city  of  Albany  thia 
18th  day  of  March,  1921. 

conbebvation  commission 
Geo.  D.  Pi:"™ 
Attest :  Commissioner 

Warwick  S.  Cakpenteb 
Secretary  to  the  Commission 
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In  the  Matter  of  the  Claim  for  Compenaatioii  under 
the  Workmen's  Compensation  Law,  made  by  Johu 
Jajtbchewsky,  Injured  Employee,  against  B.  "W. 
Bliss  Company,  Employer,  and  The  Tbatei^bbs 
iQBuranee  Company,  Insurance  Carrier 

Case  No.  277023 

(Btoto  Indiutnal  Commiaaion,  January  10,  1921) 

InJnrlM  nutained  by  raason  of  baisf  ttnck  liy  fellow  emploTM  — 
■.ward  made. 

Boyle  and  Sayer,  ConunisBioners,  diasentio^. 

This  claim  came  on  for  hearing  before  the  State 
Indnstrial  Commission  at  its  office,  New  York  city, 
N.  Y.,  on  April  23, 1919,  May  7, 1919,  July  2, 1919,  Sep- 
tember 26,  1919,  March  22, 1920  and  December  10, 1920. 

Bernard  L.  Shlentag,  counsel  to  the  State  Indnstrial 
Commission. 

Benjamin  C.  Loder,  for  employer  and  insnrance 
carrier. 

Claimant  in  person. 

By  the  Coumission. — All  the  evidence  submitted 
before  the  Commission  having  been  heard  and  duly 
considered,  the  Commission  makes  its  conclnsions  of 
fact,  award  and  decision  as  follows : 

On  March  20,  1919,  the  day  on  which  John  Jans- 
chewsky  sustained  the  injuries  herein  referred  to,  he 
resided  at  No.  93  South  Second  street,  Brooklyn,  N.  Y., 
and  was  employed  as  a  machinist  by  E.  W.  Bliss  Com- 
pany, with  office  and  principal  place  of  business  at  No. 
53  Eighty-third  street,  Brooklyn,  N.  Y.,  said  employer 
31 
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being  engaged  in  the  business  of  the  mannfacinre  of 

machinery. 

On  March  20, 1919,  while  the  said  John  Janschewskr 
was  engaged  in  the  regular  course  of  his  employment 
while  at  the  plant  of  his  employer,  at  abont  fifteen 
minutes  before  starting  time  in  the  morning  of  the 
same  day,  elaimaht  in  preparation  for  his  work,  which 
was  to  start  a  few  minutes  later,  went  to  get  his  tools 
together  with  his  working  shoes  from  the  place  where 
he  was  aeenstomed  to  keep  them.  Upon  discovering 
that  both  the  tools  and  shoes  were  gone,  he  accused  a 
co-worter,  one  Slaretz,  of  having  taken  them.  The 
claimant  then  started  to  look  for  his  shoes  and  tools 
and  as  he  bent  down,  the  same  eo-worker,  Slaretz, 
pushed  him  and  struck  him  in  the  eye  with  a  piece  of 
steam  pipe. 

The  tools  of  claimant  had  before  been  t^en  by  this 
same  fellow  workman  and  animosity  towar<^  claimant 
had  been  before  expressed  by  this  same  fellow  work- 
man as  well  as  other  fellow  workmen  because  of  claim- 
ant's superior  skill  as  a  mechanic  and  further  because 
of  the  racial  distinction  existing  between  claimant  and 
his  fellow  workmen,  inasmuch  as  claimant  was  a 
Rossian  and  his  fellow  workmen  were  Poles. 

Claimant  in  no  way  initiated  or  provoked  the 
assault  which  was  made  upon  him  by  his  fellow  work- 
man, one  Slaretz. 

Because  of  the  assault  made  upon  him,  claimant  sus- 
tained injuries  in  the  nature  of  a  hemorrhage  of  the 
left  eye,  aqueous  ruptured,  cuts  on  face,  as  well  as 
fracture  of  the  frontal  bone  of  skull  at  superior,  all  of 
which  injuries  are  the  direct  result  of  the  accadent 
which  claimant  sustained  on  the  20th  day  of  March, 
1919,  and  which  caused  claimant  to  be  disabled  from 
the  20th  day  of  March,  1919,  to  the  24th  day  of  April, 
1919,  on  which  date  he  was  still  disabled. 
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The  average  weekly  -wage  of  John  Janschewsky  was 
the  snm  of  twenty-seven  dollars  and  sixty-nine  cents. 

The  injuries  sustained  hy  John  Janschewsky  were 
accidental  injuries  and  arose  out  of  and  in  the  coutbo 
of  his  employment. 

It  does  not  appear  whether  written  notice  of  injury 
was  given  the  employer  within  the  time  prescribed  by 
section  18  of  the  Compensation  Law,  but  inasmuch  as 
the  employer  had  actual  knowledge  of  the  injury  and 
provided  medical  aid  and  attendance,  neither  the 
employer  nor  insurance  carrier  was  prejudiced  by  the 
lack  of  such  notice,  if  any. 

Award  of  compensation  is  hereby  made  against 
E.  "W.  Bliss  Company,  employer  and  the  Travelers 
Insurance  Company,  insurance  carrier,  to  John  Jans- 
chewsky, injured  employee,  for  the  period  covering 
April  3,  1919,  to  April  24,  1919,  at  the  rate  of  fifteen 
dollars  per  week  and  this  claim  is  hereby  continued 
for  further  hearing. 

The  failure,  if  any,  to  give  written  notice  of  injury 
to  the  employer  within  the  time  prescribed  by  section 
18  of  the  Comjwnsation  Law,  is  hereby  excused  on  the 
ground  that  the  employer  had  actual  knowledge  of  the 
injury  and  provided  medical  aid  and  attendance,  and 
that  neither  the  employer  nor  insurance  carrier  was 
prejudiced  by  such  failure,  if  any. 

Boyle  and  Sayer,  Commissioners,  dissenting. 

BoTLS,  Commissioner. —  I  dissent  on  the  merits.  I 
do  not  see  how  we  can  charge  the  encounter  set  forth 
as  an  accidental  injury  arising  out  of  and  in  the  conme 
of  the  employment. 

Sateb,  Commissioner. —  I  agree  with  Commissioner 
Boyle. 

Lthch,  Commissioner.—  For  rcapons  clearly  set 
forth  in  the  testimony,  daiinant  was  the  object  of 
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jealousy  and  spite  on  the  part  of  his  fellows.  The 
testimony  does  not  show  that  claimant  gave  cause  or 
justification  for  his  fellows'  enmity,  except  that  he  was 
an  unnsually  skilled  workman,  and  that  he  was  fre- 
quently called  on  to  correct  his  mates'  errors;  in  other 
words,  acting  in  his  master's  interests,  he  became  the 
object  of  hatred  and  reprisal,  that  took  the  form  of 
petty  annoyances.  Out  of  this  grew  the  assault  and 
the  injury. 


In  the  Matter  of  the  Claim  for  Compensation  under 
the  Workmen's  Compensation  Law  made  by  Aesei> 
EutL  Beinhabdt  against  Newport  F^yinq  Sebticb 
Corporation,  Employer,  and  .^tna  Life  Imsttbanoh 
Company,  Insurance  Carrier 

Case  No.  1962205 

(State  Indnstnal  Commisrion,  January  10,  1921) 

XnjarlM  Bostainod  by  reaaon  of  betng  atnick  by  t^  propaHar  of 
LydropLuM  —  awaid  mada. 

This  claim  came  on  for  hearing  before  the  State 
Industrial  Commission  at  its  office,  124  East  Twenty- 
eighth  street,  New  York  city,  N.  T.,  on  March  22, 1920, 
April  7,  1920,  June  7,  1920,  September  15,  1920,  Sep- 
tember 29,  1920,  December  22,  1920,  and  January  10, 
1921. 

Bernard  L.  Shieutag,  counsel  to  the  State  Industrial 
Commission. 

James  B.  Henney,  for  employer  and  insurance 
carrier. 

Claimant  in  person. 
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By  the  Commission. — All  the  evidence  submitted 
before  the  CommiBsion  having  been  heard  and  duly 
considered,  the  Commission  makes  its  conclusion  of 
fact,  award  and  decision  as  follows: 

On  October  28,  1919,  the  day  on  which  Aksel  Emil 
Beinhardt  sustained  the  injuries  herein  referred  to, 
he  resided  at  No.  329  West  Seventieth  street,  New 
York  city,  N.  T.,  and  was  employed  as  an  assistant  by 
the  Newport  Flying  Service  Corporation,  with  office 
and  principal  place  of  business  at  No.  43  West  Thirty- 
third  street,  New  York  city,  N.  Y.;  said  employer 
being  engaged  in  the  business  of  the  operation  of  aero- 
planes and  hydroplanes. 

On  October  28,  1919,  while  the  said  Aksel  Emil 
Eeinbardt  was  engaged  in  the  regular  course  of  his 
employment  and  while  helping  hia  employer  at  the 
landing  beach  at  Qravesend  Bay,  Bensonhurst  Park, 
Brooklyn,  N.  Y,,  where  it  was  his  duty  to  see  to  the 
safety  of  the  planes  and  passengers  and  assist  in  the 
detail  work  incidental  to  the  departure  of  both,  a 
hydroplane  anchored  out  in  the  bay  and  which,  in 
about  fifteen  minutes  thereafterwards  was  to  start  on, 
its  trip  with  three  passengers  and  merchandise  to 
Miami,  Fla.,  owing  to  the  high  sea  began  to  drag 
anchor  and  work  in  towards  the  beach,  when  the  mech- 
anic who  was  on  board  started  the  engine.  The  hydro- 
plane, however,  having  come  in  so  close  that  it  was 
in  danger  of  being  wrecked  on  the  beach,  made  it  nec- 
essary that  it  should  be  turned  around  in  the  water  so 
that  it  might  come  up  nose  first  on  the  quickly  pre- 
pared and  improvised  runway  of  planks.  At  this  junc- 
ture, claimant  waded  into  the  water  waist  high  and  in 
catching  hold  of  the  wing  to  turn  the  plane  about,  was 
struck  by  the  propeller  of  same,  whereupon  he  sus- 
tained injuries  to  his  skull,  nose,  left  eye  and  right 
ear^  and  on  account  of  which  injuries  he  was  disabled 
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from  October  28, 1919,  to  March  1, 1920,  on  which  date 
he  was  still  disabled. 

The  average  weekly  wage  of  Aksel  Emil  Reinhardt 
was  the  som  of  twenty-four  dollars  and  fonr  cents. 

The  injuries  sustained  hy  Aksel  Emil  Eeinhardt 
were  accidental  injuries  and  arose  out  of  and  in  the 
course  of  his  employment. 

It  does  not  appear  whether  written  notice  of  injury 
was  g^ven  to  the  employer  within  the  time  prescribed 
by  section  18  of  the  Compensation  Law,  but  inasmuch 
as  the  employer  had  actual  knowledge  of  the  injury 
and  provided  medical  aid  and  attendance,  neither  the 
employer  nor  insurance  carrier  was  prejudiced  by  the 
lack  of  such  notice,  if  any. 

Award  of  compensation  is  hereby  made  against 
Newport  Flying  Service  Corporation,  employer,  and 
the  ./S^tna  Life  Insurance  Company,  insurance  carrier, 
to  Aksel  Emil  Reinhardt,  injured  employee,  for  the 
period  covering  November  25,  1919,  to  March  1,  1920, 
at  the  rate  of  Mteen  dollars  per  week,  and  a  concur- 
rent award  of  $150  is  hereby  made  for  fadal  disfigure- 
ment, and  this  claim  is  hereby  continued  for  further 
hearing. 

The  failure,  if  any,  to  give  written  notice  of  injury 
to  the  employer  within  the  time  prescribed  by  section 
18  of  the  Compensation  Law,  is  hereby  excused  on  the 
ground  that  the  employer  had  actual  knowledge  of  the 
injury  and  provided  medical  aid .  and  attendance, 
neither  the  employer  nor  insurance  carrier  was 
prejudiced  by  auch  failure,  if  any. 
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Mbssaqe  of  the  Qoveknor  Transmittinq  the  Joint 
Report  of  the  New  York,  New  Jersey  Port  and 
Harbor  Dkvblofhbnt  Commission 

(Transmitted  to  the  Legislature  Febntar?  16,  1921) 

To  the  Legislature: 

1  have  the  honor  to  transmit  to  you  herewith  the 
Joint  Report  with  Comprehensive  Plan  and  Recom- 
mendations of  the  New  York,  New  Jersey  Port  and 
Harbor  Development  Commiasion. 

The  Commission  was  created  by  chapter  425,  Laws 
of  1917,  of  the  State  of  New  York,  and  chapter  130, 
Laws  of  1917,  of  the  State  of  New  Jersey. 

Under  the  statute  creating  it,  the  duty  of  the  Com- 
mission was  twofold,  viz. : 

1.  To  recommend  a  policy  to  be  pursued  by  the  two 
States  which  will  secure  an  efficient  and  constructive 
organization; 

2.  To  make  a  study  of  existing  methods  and  facili- 
ties of  the  port  and  to  recommend  a  plan  which  will 
secure  "  Modem  methods  of  piers,  rail  and  water 
and  freight  facilities  "  not  only  for  present  require- 
ments but  one  which  by  expansion  will  meet  future 
growth. 

In  1918  the  Commission  made  a  "  Preliminary 
Joint  Report "  estimating  that  a  period  of  two  years 
and  an  expenditure  of  $400,000  would  be  required  for 
the  investigation.  The  Legislatures  of  the  two  States 
followed  the  recommendation  and  made  the  necessary 
appropriations. 

In  1919  the  Commission  made  a  progress  report  and 
recommended  that  a  treaty  be  entered  into  by  the  two 
States  establishing  a  port  district  and  creating  a  port 
authority.    The  board  of  estimate  and  apportionment 
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of  the  city  of  New  York  opposed  that  course  on  the 
assigned  ground  that  the  presentation  and  adoption 
of  a  comprehensive  plan  should  precede  the  making 
of  a  treaty.  Commissions  were  appointed  pursuant 
to  resolution  of  the  Legislatures  of  the  two  States  to 
assist  the  Port  and  Harbor  Development  Commission 
in  revising  the  draft  of  the  compact  to  be  presented 
to  the  two  Legislatures. 

In  1920  a  proposed  compact  recommended  by  the 
Port  and  Harbor  Development  Commission  in  the 
form  agreed  upon  by  the  two  legislative  commissions 
was  presented  together  with  a  further  report  of  the 
Joint  Commission.  A  memorandum  in  opposition  to 
the  proposed  compact  was  filed  by  the  board  of  esti- 
mate and  apportionment  of  the  city  of  New  York 
and  no  action  was  taken  by  the  New  York  Legislature. 

The  Joint  Commission  has  now  completed  its  work. 
It  has  submitted  a  comprehenaive  plan  for  the  future 
development  of  the  port  with  an  exhaustive  statement 
of  the  facts  ascertained  by  the  Commission  upon 
which  the  proposed  plan  is  based  and  a  proposed 
compact  with  recommendations. 

The  commissioners,  including  the  present  commis- 
sioner of  docks  of  the  city  of  New  York,  are  unani- 
mous in  their  recommendations. 

Two  matters  are  thus  presented  for  legislative 
action  of  the  two  States,  viz. : 

1.  Authorization  of  a  compact  for  the  creation  of 
a  port  district  and  the  establishment  of  a  port  author- 
ity with  defined  powers  and  duties,  and 

2.  The  approval  of  the  comprehensive  plan. 

Naturally,  before  approving  the  plan  for  so  impor- 
tant an  undertaking,  the  Legislatures  of  the  two 
States  will  carefully  consider  it.  Whilst  expert 
knowledge  is  required  to  pass  upon  many  of  its  fea- 
tures, I  do  not  hesitate  to  commend  the  work  of  the 
Commission  in  the  highest  terms. 
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For  the  first  time  the  facta  relating  to  the  port  prob- 
lem have  been  ascertained  and  collated.  For  the 
first  time  a  comprehensive  plan  based  on  ascertained 
facts  has  been  presented.  The  necessary  foundation 
has  thus  been  laid,  the  first  great  step  has  been  taken, 
for  a  proper  development  of  the  jrort  of  New  York 
and  a  correlation  of  terminal  facilities  so  as  to 
eliminate  excessive  terminal  charges,  avoid  conges- 
tion, waste,  and  useless  rehandling,  and  provide  for 
prompt,  efficient  and  economical  distribution. 

The  plan,  as  its  name  indicates,  is  comprehensive. 
The  stndy  of  the  Commission  has  covered  every  ele- 
ment of  the  problem.  The  plan  provides  for  the 
coordination  of  all  facilities,  piers,  warehouses,  rail- 
roads, lighters,  trucks,  freight  handling  machinery 
and  the  like,  for  the  maximum  development  and  nse 
of  the  entire  available  waterfront  and  of  what  are 
now  waste  areas,  for  an  improved  system  of  markets 
and  food  distribution  and  for  improved  methods  of 
handling  particular  products.  Necessarily  a  plan  of 
such  scope  must  be  flexible  enough  to  admit  changes 
in  detail  as  it  is  put  into  execution,  but  I  apprehend 
that  in  its  essential,  fondamental  features  the  plan 
will  be  found  upon  close  study  to  be  sound. 

I  understand  that  the  New  Jersey  Legislature  is 
likely  to  adjourn  at  an  early  date  and  that  there  will 
not  be  sufficient  time  for  a  thorough  study  of  the  plan 
before  adjournment.  In  that  case  no  time  will  be 
lost  if  the  New  York  Legislature  defers  action  on  the 
plan  until  another  session.  That  will  afEord  ample 
opportunity  for  the  study  which  the  importance  of 
the  subject  demands. 

However,  no  narrow  or  provincial  view  should  be 
permitted  to  delay  action  on  the  proposed  compact. 
It  will  become  obvious  to  any  one  who  studies  the 
subject  that  whatever  plan  may  ultimately  be  adopted, 
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the  creation  of  a  port  district  and  of  a  port  authority 
is  the  essential  first  step.  The  Joint  Commission  now 
becomea  functus  officio  and  unless  a  port  authority 
is  now  created  there  will  be  no  authoritative  force 
back  of  the  project.  Moreover,  as  it  is  plain  that  a 
joint  policy  of  development  is  essential  to  the  best 
interests  of  both  States,  the  sooner  such  policy  is 
established,  the  sooner  will  the  friction,  engendered 
by  local  prejudices,  cease  to  endanger  the  project. 

The  problem  is  not  a  local  problem.  It  is  not  even 
a  joint  State  problem  alone,  because  its  solution  will 
involve  and  even  require  the  exercise  of  Federal 
power.  It  is  important  for  the  two  States  to  agree 
speedily  upon  a  policy  of  co-operation,  and  it  may 
be  advisable  thereupon  to  secure  the  approval  of  Con- 
gress which  may  become  important. 

The  present  excessive  terminal  charges  and  costly 
and  wasteful  methods  of  distribution  cause  a  great 
economic  loss  which  extends  even  beyond  the  limits 
of  the  two  States.  The  xwrt  of  New  Tort  is  a  distrib- 
uting as  well  as  a  receiving  center.  In  the  matter  of 
food  alone,  the  waste  of  product  and  the  excessive 
costs  of  distribution  fall  alike  upon  producer  and 
consumer. 

Admittedly,  the  present  methods  are  costly  and 
inefficient. 

The  Interstate  Commerce  Commission  has  decided 
that  historically,  geographically  and  commercially, 
the  port  of  New  York  is  one  port  and  on  that  theory 
denied  the  claim  of  New  Jersey  to  a  freight  differen- 
tial in  its  favor.  Unless  the  State  of  New  York  now 
consents  to  treat  the  port  as  one  port  and  to  take  the 
necessary  steps  to  reduce  excessive  terminal  costs, 
it  must  be  prepared  for  a  contrary  holding  by  the 
Interstate  Commerce  Commission. 

Plainly,  no  comprehensive  plan  except  a  joint  plan 
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can  be  worked  out  which  will  coordinate  aU  facilities, 
rail  and  water. 

Moreover,  the  port  district  in  the  State  of  New 
York  includes  territory  outside  the  city  of  New  York. 

The  conclusion  is  irresistible  that  there  must  be  a 
single  port  diatrict  and  a  single  port  authority  cre- 
ated by  the  joint  action  of  the  two  States. 

As  that  much  is  plain,  I  recommend  prompt  legis- 
lation authorizing  the  making  of  a  compact  in  the 
form  recommended  by  the  Commission.  That  will 
establish  the  principle  of  joint  action  and  lay  the 
foundation  for  an  ondertaking  of  vast  moment  to  all 
the  inhabitants  of  the  two  States. 

The  proposed  port  authority  will  not  have  the 
power  to  pledge  the  credit  either  of  the  States  or 
municipaUties  without  their  consent.  I  have  no  doubt 
but  that  it  will  be  feasible  to  finance  the  undertaking 
in  other  ways. 

The  plan  of  development  cannot  be  executed  until 
approved  by  the  Legislature  of  the  two  States. 

Four  years  have  now  elapsed  since  the  Commission 
was  first  appointed.  I  am  not  counselling  haste  and 
I  realize  that  progress  in  such  an  undertaking  is 
necessarily  slow  at  the  start.  But  we  have  certainly 
reached  the  point  where  the  necessity  of  creating  a 
port  district  and  a  port  authority  by  joint  action  of 
the  two  States  has  been  demonstrated,  and  I  trust 
that  the  Legislatures  of  the  two  States  will  not 
adjourn  without  taking  such  action. 

(Signed)    NiXBAN  L.  Mhj^bb 
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Messaqe  of  the  Qovebnor  Becoumbndino  Fubtheb 
Amendments  to  the  Public  Sebvicb  Commissions 
Law  as  Amended  bt  Chapter  134  of  the  Laws  of 
1921 

(Transmittod  to  the  Legialatare  April  13,  1921) 

To  the  Legislature: 

I  recommend  further  amendments  to  the  Public 
Service  Commissions  Lav  as  amended  by  chapter  134 
of  the  Laws  of  1921,  so  as  to  prescribe  more  definitely 
the  standard  of  valuation  to  be  applied  by  the  Com- 
mission and  thus  to  provide  additional  safeguards  in 
the  public  interest. 

The  ordinary  standards  of  physical  valuation, 
either  original  or  reproduction  cost  less  depreciation, 
do  not  meet  the  emergency  with  which  we  have  to 
deal  and  physical  valuations  according  to  any  stand- 
ard that  conld  be  prescribed  will  in  most  cases  under 
existing  conditions  be  grossly  unfair  to  the  public. 

It  is  claimed  that  many  surface  lines  in  New  York 
city  cannot  be  operated  at  a  profit  at  any  reasonable 
or  practicable  fare  and  it  will  doubtless  be  necessary 
to  discard  some  lines  and  to  operate  others  even  at 
a  loss  to  provide  the  public  the  necessary  service. 
Any  plan  or  any  rate  based  on  the  physical  valuation 
of  such  lines  would  manifestly  be  unjust  to  the  public. 

Moreover,  the  rate  of  fare  fixed  by  franchise  or 
contract  Is  a  proper  if  not  an  essential  element  to  be 
taken  into  account  in  the  valuation  of  the  property 
affected.  Companies  which  have  agreed  to  operate 
at  a  five-cent  fare  or  have  accepted  franchises  with 
conditions  annexed  imposing  a  five-cent  fare  and  the 
investors  in  the  securities  of  such  companies  have  no 
just  claim  to  a  valuation  of  their  properties  without 
regard  to  the  average  earnings  which  they  may  rea- 
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sonably  be  expected  to  make  in  the  fature  at  such 
fare  tinder  the  conditioDs  which  are  likely  to  obtain. 
Indeed  the  true  rule  of  valuation  of  any  property  for 
business  purposes  is  the  capitalized  value  of  its  pro- 
spective earnings  under  normal  conditions.  "Where 
SQch  earnings  in  the  case  of  a  public  utility  are  limited 
by  contract  or  franchise  they  should  be  computed  and 
the  property  affected  by  them  valued  according  to 
such  limitation.  Any  other  basis  of  valuation  of  the 
traction  lines  in  the  city  of  New  York  might  result 
in  enormous  gratuities  to  the  companies  at  the  public 
expense. 

We  are  dealing  with  a  problem  vitally  affecting 
the  public  welfare  and  for  that  reason  alone  the  exer- 
cise of  its  police  power  by  the  State  is  justified.  It 
is  not  a  question  of  the  rights  of  the  companies  which 
are  fixed  by  contract  or  franchise.  The  problem  is 
to  determine  what  is  in  the  ultimate  public  interest, 
how  credit  can  be  provided  to  finance  necessary  exten- 
sions and  to  obtain  the  additional  facilities  required 
to  render  adequate  public  service.  And  in  the  solu- 
tion of  that  problem  private  interests  must  not  be 
permitted  to  capitalize  the  public  need. 

It  is  very  difficult  to  prescribe  by  statute  a  stand- 
ard or  principle  of  valuation  that  will  be  fair  and 
not  too  inflexible.  I  fear  that  in  the  absence  of  any 
other  prescribed  standard  tbe  statute  as  it  now  stands 
will  be  construed  as  contemplating  a  valuation  based 
on  physical  values  which,  as  I  have  said,  may  prove 
to  be  grossly  unfair  to  the  public. 

A  standard  has  been  proposed  which  appears  to 
me  to  be  fair  and  sufficiently  flexible  to  enable  the 
Commission  to  do  exact  justice  whilst  at  the  same 
time  it  safeguards  the  public  interest.  That  is  the 
standard  which  has  to  be  employed  daily  in  the  con- 
duct of  business  affairs :  namely,  the  prospective  earu- 
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ings  of  the  bnainess  to  be  valoed.  Applied  to  the 
matter  in  hand,  the  valuation  ahould  be  based  on  the 
estimated  prospective  earnings  at  the  fare  in  each 
case  which  the  company  is  permitted  to  diarge  under 
its  franchise  or  contract  with  the  city,  the  valuation 
in  no  case  to  exceed  the  original  cost  or  the  fair  repro- 
duction cost  less  depreciation  of  the  property  neces- 
sarily employed  in  the  public  service.  The  fare  which 
any  company  can  charge  will,  as  a  practical  matter, 
be  limited  by  what  other  companies  are  permitted  to 
charge,  and  the  amount  which  it  is  reasonable  for  the 
public  to  pay  is  also  a  limiting  factor  as  it  has  been 
found  that  increased  fares  often  result  in  a  reduc- 
tion of  revenue.  Of  course,  the  statute  should  be 
flexible  enough  to  permit  consideration  of  all  relevant 
facts  and  circumstances  such  as,  for  example,  the 
prospect  of  increased  earnings  of  lines  now  serving 
undeveloped  territory. 

The  foregoing  principle  of  valuation  will,  in  my 
opinion,  be  fair  to  the  public  and  to  the  companies 
alike  and  with  the  limitation  that  the  valuation  can- 
not in  any  case  exceed  the  original  cost  or  the  fair 
reproduction  cost  less  depreciation  it  will  adequately 
safeguard  the  public  interest.  Of  course,  I  construe 
fair  reproduction  cost  to  mean  such  cost  under 
normal,  not  abnormal  conditions. 

There  are  other  verbal  changes  needed  to  limit  the 
discretion  of  the  Commission  and  to  define  more 
accurately  the  jurisdiction  of  the  Transit  Commission. 

Therefore,  In  accordance  with  the  provisions  of 
section  15  of  article  III  of  the  Constitution  and  by 
virtue  of  the  authority  thereby  conferred  upon  me, 
I  do  hereby  certify  to  the  necessity  of  the  immediate 
passage  of  Senate  Bill,  Introductory  No.  1426,  Printed 
No.  1851,  entitled: 
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"An  Act  to  amend  the  public  service  commiBsions 
law,  generally." 

Given  nnder  my  hand  and  the  Privy  Seal  of 
the  State  at  the  Capitol  in  the  city  of 
[l.  b.]     Albany  this  thirteenth  day  of  April  in  the 
year  of  onr  Lord  one  thousand  nine  hun- 
dred and  twenty-one. 

(Signed)    Nathan  L.  Millbb 
By  the  Governor: 
W.  Waed  Smith 

Secretary  to  the  Governor 


In  the  Matter  of  the  Complaint  of  Mortimer  Y.  Ferris 
of  Ticonderoga,  for  Himself  and  Others,  against 
The  Delaware  aho  Hudson  Company,  Asking  for 
an  Additional  North  Bound  Passenger  Train  and 
an  Additional  South  Bound  Passenger  Train 
Between  Albany  and  Plattsburgh,  on  Time  Sched- 
ules to  be  Determined 

Case  No.  8065 

(Public  Serrice  ComniiBsion,  Second  District,  Hareh  22, 1021) 

Bftilroadi  —  iMtorfttion  of  ttie  operation  of  train  MFVlce  ordered. 

E.  T.  Stokes  and  Berne  A.  Pyrke,  for  complainants. 

Mortimer  T.  Ferris,  a  complainant  in  person. 

J.  H.  McGauUey,  for  Plattsburgh  Chamber  of  Com- 
merce. 

J.  B.  Lesperance,  in  person. 

E.  H.  Howell,  Jr.,  manager  for  New  York  and 
Pennsylvania  Company. 
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G.  H.  Adkins,  A.  C.  Adkins,  A.  B.  Adkins,  W.  D. 
Frendi,  E.  J.  Vincent,  C.  E.  McNeal,  Eeverend  E.  R. 
Stone,  P.  B.  Wood,  F.  T.  Locke,  Louia  C.  LaPoint,  W. 
C.  Tafft  and  J.  E.  Roberts,  in  perBon. 

Newton  E.  Cass,  for  the  Delaware  and  Hudson  Com- 
pany, respondent. 

Kellogg,  Comissioner.— In  this  proceeding  appli- 
cation is  made  on  behalf  of  the  residents  of  varions 
towns  on  the  Champlain  division  of  the  Delaware  and 
Hudson  Company's  railroad  for  the  restoration  of 
trains  No.  13  and  No.  6,  formerly  operated  on  that 
division. 

The  Champlain  division  extends  from  Whitehall  to 
Rouses  Point,  a  distance  of  113  miles,  skirting  the 
westerly  shore  of  the  lake,  from  which  it  derives  its 
name.  On  its  line  are  certain  more  or  less  populouB 
villages,  and  it  is  the  outlet  by  railroad  of  all  of 
Essex  county,  except  the  small  area  in  the  north- 
westerly comer,  which  is  tributary  to  the  Lake  Placid 
terminus  of  the  Chateaugay  branch  of  the  Delaware 
and  Hudson  Company's  railroad,  and  a  section  larger 
in  area,  but  smaller  in  population  in  the  southwesterly 
comer  of  the  same  county,  tributary  to  the  Adiron- 
dai^  branch  of  the  same  line. 

The  largest  village  directly  on  the  line  of  the 
division  is  Port  Henry,  situated  in  the  town  of  Moriah, 
which  in  1920  had  a  population  of  6,626.  The  village 
of  Ticonderoga  lies  about  two  miles  westerly  of  the 
main  line  of  the  division,  with  which  it  is  connected 
by  a  branch  extending  from  Montcalm  Landing.  The 
poptilation  of  this  village  in  1920  was  5,267. 

Montcalm  Landing  is  twenty-two  and  one>tenth 
miles  north  of  WhitehalL  Port  Henry  is  seventeen 
miles  north  of  Montcalm  Landing.    Intermediate  of 
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these  two  lies  Crown  Point,  and  north  of  Port  Henry 
lie  several  other  towns,  the  most  important  perhaps 
of  which  is  WilUboro.  The  other  inland  towns  of  the 
community  have  no  connection  by  rail  but  must  travel 
by  some  other  conveyance  to  these  shore  towns  on 
the  east  side  of  the  county  in  order  to  avail  themselves 
of  railzx>ad  transportation. 

Still  further  to  the  north  in  Clinton  county  on  this 
division  lies  the  city  of  Plattsburgh,  with  a  popula- 
tion in  1915  of  10,134.  A  few  miles  south  of  Platts- 
burgh branches  join  the  main  line  with  AusaWe  Porks 
and  Lake  Placid.  The  railroad  is  the  only  outlet  for 
freight  or  passenger  service  for  a  large  area  during 
the  winter  time. 

Extending  south  from  Whitehall  lies  the  Saratoga 
division  of  this  company's  railroad,  extending  to 
Albany,  78  miles  in  length.  Running  southwesterly 
from  Albany  to  Binghamton  is  the  Susquehanna 
division  of  the  same  line,  143  miles  in  length. 

The  present  winter  schedule  of  trains  between 
Albany  and  Plattsburgh,  including  stops  at  Montcalm 
Landing  and  Port  Henry,  is  as  follows : 

North  bourtd 

No.  1.  No.  3.  No.  7. 

Lv.  Albuir    7:00  A.  K.  1:00  p.  v.  12:10  a.  H. 

At.  Uostoolm  Laai^g.  10:52  a.  X.  4:33  P.  M.  3:28  a.  h. 

Ar.  Tioonderoga    11:07  a.  u.  4:50  p.  if. 

Ar.  Port    Hetir; 11:11  A.  u.  4:55  p.  k.  3:44  p.  X. 

Ar.  Plsttsbnrgb    1:35  p.  v.  7:06  F.  H.  5:^  p.  x. 

South  bound 

No.  16.                No.  2.  No.  9. 

Lr.  PUttsbnrgfa    8:00  a.  X.  12:30  p.  K.  9:48  p.  H. 

Lt.  Port   Hmry 10:01  a.  K.  2:18  p.  H.  11:31  P.  H. 

Lt.  Tioonderoga    10:26  a.  u.  2:44  p.  H. 

Lv.  Montcalm  Landing.  10:42  a.  u.  2:55  p.  u.  12:03  a.  k. 

At.  Albany   2:15  p.  X.  6:25  p.  v.  4:06  a.  H. 

32 
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Prior  to  January,  1918,  and  for  as  long  a  period  as 
any  of  the  witnesses  could  remember,  there  had  been 
operated  two  other  trains  upon  this  division,  which 
during  the  latter  days  of  their  operation,  at  least, 
were  known  as  trains  No.  13  and  No.  6. 

Train  No.  13  left  Albany  at  about  4:30  p.  M.,  passed 
Montcalm  Landing  at  about  7:30  p.  m.,  passed  Port 
Henry  at  about  8:06  p.  m.,  and  arrived  at  Plattsburgh 
at  about  9:55  p.  m.  Train  No.  6,  running  south  bound 
left  Plattsburgh  at  about  3:20  p.  m.,  passed  Port 
Henry  at  about  5 :10  p.  m.,  passed  Montcalm  Landing 
at  about  5:48  p.  h.,  and  arrived  at  Albany  at  about 
9:20  p.  M. 

This  time  table  of  these  trains,  subject  to  minor 
variations,  was  adhered  to  during  all  these  years  until 
in  January,  1918,  when  the  railroad  being  under 
Federal  control,  the  trains  were  discontinued  as  a 
war  necessity.  The  people  recognizing  the  urgent 
condition  made  no  complaint.  The  trains  were 
restored  on  the  summer  schedule  in  1919.  They  were, 
however,  discontinued  by  the  winter  schedule.  They 
were  again  restored  in  the  summer  schedule  of  1920, 
and  again  discontinued  by  the  winter  schedule,  and 
have  since  been  out  of  operation  on  this  division. 
Train  No.  13  now  runs  northerly  to  Port  Edward 
and  thence  over  a  branch  to  Lake  Qeorge.  At  Fort 
Edward  a  connection  is  made  with  another  train,  No. 
69,  which  conveys  passengers  as  far  north  as  White- 
haU. 

The  fact  that  these  trains  were  operated  for  bo 
many  years  is  a  reasonably  sure  indication  that  the 
public  convenience  reqtiired  their  operation,  and 
public  patronage  warranted  it.  There  has  been  no 
substantial  decrease  in  population,  or  in  bnsiness 
activity,  and  as  far  as  the  latter  is  concerned,  the  con- 
trary seems  to  be  the  case.    It  is  true  that  automobiles 
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are  owned  in  large  qnantity  in  the  county,  but  their 
competition,  although  undoubtedly  affecting  the  local 
travel,  cannot  to  any  great  extent  affect  through 
travel  between  these  municipalities  and  the  city  of 
Albany  and  the  other  large  municipalities  in  the 
capital  district. 

The  principal  complaint  ie  that  by  reason  of  the 
discontinuance  of  these  trains  no  resident  of  these 
communitiea  can  leave  Albany  or  its  vicinity  later 
than  one  o'clock  in  the  afternoon  and  arrive  home 
the  same  day.  And  under  the  present  schedule  no 
resident  of  any  of  these  communities  can  arrive  in 
Albany,  or  any  neighboring  commimity,  at  a  time 
sufficiently  early  to  return  the  same  day  he  leaves  his 
home.  There  is  a  substantial  travel  between  the  towns 
on  this  division  and  the  capital  district,  and  the 
journey  ctmnot  now  be  made  without  staying  away 
from  home  over  night. 

The  company  introduced  various  schedules  indicat- 
ing that  the  operation  of  the  trains  was  unprofitable 
in  the  winter  time.  An  examination,  however,  of  its 
schedules  shows  that  for  the  years  of  1915-1916, 
whidi  are  the  only  years  for  which  a  report  for  all  of 
the  months  was  submitted,  December,  October  and 
November  were,  in  that  order,  the  most  profitable 
months  of  the  operation  of  train  No.  13.  The  exact 
figures  of  revenue  per  train  mile  are  as  follows : 

1915  1»1S 

January  $1.22  $1.24 

February  1.20  1.35 

March 1.45  1.18 

April  1.34  1.56 

May  1.45  1.69 

June   85  1.06 

Jnly  1.03  1.43 

August  1.28  1.42 
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1915  1918 

September  $1.29  $1.91 

Octobijr   1.47  3.25 

November   1.46  2.21 

December 1.61  2.47 

The  assistant  to  the  general  manager,  in  charge  of 
tranBportation  of  the  respondent,  testified  that  the 
expense  of  running  one  of  these  trains,  so  far  as  he 
could  segregate  the  items  of  passenger  costs  from 
freight  costs,  and  including  the  wages  of  employees, 
fuel  supplies  for  the  trains,  repairs  for  the  engine, 
and  the  engine  house  expenses,  as  they  applied  to  the 
various  engines,  aggregated  one  dollar  and  twenty-six 
cents  per  train  mile. 

It  will  thus  be  seen  that  in  the  latter  months  of  these 
years  the  operation  of  this  train  exceeded  by  a  sub- 
stantial percentage  the  entire  amount  of  these  items 
which  could  be  segregated  and  assigned  to  the  cost  of 
its  operations,  and  undoubtedly  was  of  itself  a 
profitable  venture.  The  south  bound  train  No.  6,  on 
the  other  hand,  showed  no  such  gain  and  was 
undoubtedly  run  at  a  loss  except  in  the  summer 
season. 

It  was  testified  to  by  the  general  passenger  agent 
of  the  company  that  no  passenger  trains  were 
remunerative  in  the  winter  on  the  Champlain  division. 
It  has  been  noted  from  the  figures  submitted  that  the 
contrary  seems  to  have  been  the  case  as  to  No.  13. 

The  propriety  and  the  circumstances  under  which 
operation  of  non-profitable  trains  should  be  directed 
was  thoroughly  discussed  by  this  Commission  in 
Matter  of  Residents  of  North  Creek  v.  Delaware  tC 
Hudson  Company  (Case  No.  7796),  24  State  Dept. 
Rep.  366.  It  is  unnecessary  to  repeat  the  rules  prop- 
erly governing  such  a  situation.  That  dedsion  should 
be  followed  here. 
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The  correct  principle  was  tersely  stated  by  the  gen- 
eral pasBenger  agent  of  the  respondent  in  his  evidence 
as  follows:  "  Q.  Then,  Mr.  Powers,  we  are  agreed, 
I  think,  on  one  point,  and  that  is  the  convenience  of 
the  commnnity  should  be  taten  into  consideration  as 
well  aB  the  financial  return?  A.  Absolutely,  with  a 
reasonable  operation  of  train  service," 

The  location  described  as  dependent  on  this  division 
on  whidi  these  trains  were  operated  furnishes  a  large 
summer  travel  and  an  immense  freight  business  to 
this  respondent.  The  tonnage  from  Port  Henry  in 
1920,  according  to  schedules  filed  by  the  company, 
was  734r,864  tons.  The  incoming  freight  at  the  same 
point  during  the  same  period  was  159,265  tons.  The 
movement  of  much  of  this  freight  was  not  only  over 
the  Champlain  but  also  over  the  Saratoga  and  Susque- 
hanna divisions  of  the  respondent,  and  most  of  it 
traverses  the  entire  299  miles  between  Binghamton 
and  Port  Henry,  or  the  even  greater  distance  to  the 
end  of  the  PennBylvania  division  of  the  Delaware  and 
Hudson  Company. 

The  freight  bill  for  the  year  of  the  iron  and  ore 
industries  alone  at  this  point  was  over  $2,500,000, 
much  of  which  was  hauled  exclusively  over  the  lines 
of  the  Delaware  and  Hudson  Company. 

The  tonnage  from  Ticonderoga  in  1920  as  shown 
by  the  schedules  filed  by  the  company,  was  63,677  tons 
forwarded  and  243,209  tons  received.  The  freight 
bills  for  the  year  of  two  industries  alone  exceeded 
$800,000. 

From  Willsboro  there  was  also  a  substantial  move- 
ment of  freight  as  far  southerly  as  Mechanicville  on 
the  Saratoga  division  of  the  respondent's  railroad, 
and  some  of  it  still  farther.  The  freight  bills  of 
the  New  York-Pennsylvania  Company  at  this  place 
in  1920  exceeded  $280,000. 


DigiLizedbyGoOglc 


502  State  Dbpabtment  Beports 

[ToL  25]    Public  Service  CommUsioii,  Second  District 

These  communities,  furnishing  to  the  railroad  com- 
pany this  large  revenue,  are  certainly  entitled  to  ade- 
quate train  service,  and  the  service  which  they  have 
received  for  generations  prior  to  the  World  War  can- 
not be  said  to  be  more  than  adequate.  Any  resident 
of  any  of  these  communities  ought  to  be  able  to  leave 
his  home,  attend  to  matters  in  the  capital  district,  and 
arrive  back  the  same  day,  and  a  schedule  which  is  not 
so  arranged  as  to  permit  this  discharge  of  business  ia 
not  adequate.  The  Rutland  Railroad  Company  run- 
ning substantially  parallel  to  this  line  on  the  other 
side  of  Lake  Champlain  operates  seven  passenger 
trains  daily  each  way. 

Much  of  the  difficulty  would  be  removed  by  the 
restoration  of  the  north  bound  train  No.  13,  or  its 
equivalent.  Passengers  are  already  conveyed  as  far 
north  as  Wlutehall  by  a  substitute  for  that  train.  This 
aubatitute  could  and  should  be  continued. 

As  to  the  south  bound  train  the  situation  is  not 
clear.  Difference  of  opinion  arises  between  the  com- 
plainants as  to  whether  No.  6  should  be  restored  sub^ 
stantially  on  its  old  schedule,  or  whether  another  train 
should  be  run  early  in  the  morning  to  Whitehall,  con- 
necting with  the  train  which  now  leaves  there  at  7 
A.  u.  A  train  such  as  the  latter  might  accommodate 
the  early  risers  in  Port  Henry  and  Ticonderoga,  bat 
would  be  most  too  early  for  a  satisfactory  time  of 
leaving  Plattsburgh. 

It  would  not,  of  course,  be  reasonable  to  require  a 
south  bound  train  at  both  these  hours.  A  north 
bound  train  on  substantially  the  st^edule  adhered  to 
by  No.  13  should  be  restored  running  as  far  as  Platts- 
burgh, find  the  returning  equipment  should  carry  pas- 
aengers  to  Albany,  or  to  some  lutermediate  point 
where  connection  can  conveniently  be  made  for 
Albany.    As  to  what  time  of  the  day  this  south  bound 
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train  should  ran,  is  a  matter  which,  for  the  present 
at  least,  may  be  left  to  the  railroad  ofiBoialB,  and  will 
not  be  fixed  by  this  order.  An  order,  however,  should 
be  made  directing  the  restoration  of  the  operation  of 
train  No.  13,  or  its  substantial  equivalent. 

All  concor. 


In  the  Matter  of  the  Petition  of  Obangs  Coitntt  Trac- 
tion Company  (Filed  February  12,  1&20)  under 
Section  164,  Railroad  Law,  for  Approval  of  a 
Declaration  of  Abandonment  of  a  Portion  of  Its 
Constructed  Route  in  the  City  of  Newbui^h.  Peti- 
tion of  Company  that  Condition  be  Struck  from 
Opinion 

Case  No.  7366 

(Public  Service  Commiflnon,  Second  District,  March  20,  1921) 

Stieet  r»Uvars  —  modification  of  an  order  Impoalni  condltiona 
upon  the  abandonment  of  a  portion  of  a  street  railway  srvtem. 

B.  Bryant  Odell,  secretary.  Orange  County  Traction 
Company. 

J.  Townsend  Cassedy,  for  Orange  County  Traction 

Company. 

B.  A.  Egan,  corporation  counsel,  for  the  <aty  of 
Newburgh,  N.  T. 

Van  Namee,  Commissioner. —  By  order  of  this  Com- 
mission entered  May  13,  1920  (23  St.  Dept.  Rep.  108), 
the  Orange  County  Traction  Company  is  authorized 
to  abandon  that  part  of  its  railroad  in  the  city  of  New- 
burgh "  on  Bridge  street  from  the  comer  of  Williams, 
Benwick  and  Bridge  streets  to  the  end  of  the  line  in 
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the  city  of  Newbargh."  In  the  opinion  accompanying 
the  order,  such  abandonment  is  made  conditional 
npon  the  following  action  of  the  railroad  company: 
"  That  on  or  before  May  1,  1921,  the  company  begin 
the  constraction  of  the  so-called  Washington  Heiglits 
loop  roughly  described  as  follows:  from  a  point  in 
the  Benwlck  street  line  at  the  junction  of  Monument 
street  through  Monument  street  to  Henry  street  and 
thence  easterly  on  Henry  street  to  Liberty  street  to  a 
connection  with  the  present  Liberty  street  line." 

The  company  filed  a  petition  on  February  11,  1921, 
alleging  that  a  majority  of  the  property  owners  front- 
ing on  the  *'  proposed  Washington  Heights  loop  "  will 
not  consent  to  such  construction  and  asking  that  snch 
order  of  May  13, 1920,  be  modified  by  the  cancellation 
of  the  condition  relating  to  the  construction  of  sud 
loop,  as  a  condition  attached  to  the  consent  of  the 
Commission  to  the  proposed  abandonment  of  the  por- 
tions of  its  line  spedfied  in  the  opinion  accompanying 
said  order.  A  hearing  was  had  before  Commissioner 
Van  Namee  in  the  city  of  Newburgh  on  the  11th  day 
of  March,  1921,  at  which  time  those  above  mentioned 
appeared. 

Article  3,  section  18,  of  the  Constitution  of  the  State 
of  New  York  provides  that  ' '  no  law  shall  authorize 
the  construction  or  operation  of  a  street  railroad 
except  upon  the  condition  that  the  consent  of  the 
owners  of  one-half  in  value  of  the  property  bounded 
on,  and  the  consent  also  of  the  local  authorities  having 
the  control  of,  that  portion  of  a  street  or  highway  upon 
which  it  is  proposed  to  construct  or  operate  such  rail- 
road be  first  obtained,  or  in  case  the  consent  of  snch 
property  owners  cannot  be  obtained,  the  appellate 
division  of  the  supreme  court,  in  the  department  in 
which  it  is  proposed  to  be  constructed,  may,  upon 
application,  appoint  three  commisiionera  who  ahall 


DigiLizedbyGoOglc 


Fetitiox  of  Orange  County  Traction  €o.     5(B 

Public  Service  CommissioD,  Second  District    [VoL  26] 

determine,  after  a  hearing  of  all  parties  interested, 
whether  such  railroad  ought  to  be  constructed  or 
operated,  and  their  determination,  confirmed  by  the 
court,  may  be  taken  in  lieu  of  the  consent  of  the  prop- 
erty owners." 

Sections  171  and  174  of  the  Railroad  Law  are  atatu- 
tory  enactments  based  on  this  provision. 

By  evidence  introduced  at  the  hearing  it  was  shown 
that  out  of  the  total  assessed  valuation  of  abutting 
property  of  $151,765,  the  owners  of  property  assessed 
at  $39,460  consented  to  such  construction ;  the  owners 
of  abutting  property  assessed  at  $98,615  refused  such 
consent,  and  the  owners  of  abutting  property  assessed 
at  $13,690  were  not  recorded  for  or  against  the  propo- 
sition. In  foot  frontage,  the  owners  of  1,672  feet 
opposed  such  construction ;  the  owners  of  IjOlOVa  feet 
consented  and  the  owners  of  477  feet  were  unrecorded 
for  various  reasons. 

A  petition  setting  forth  the  above  facts  was  pre- 
sented by  the  railroad  company  to  the  common  council 
of  the  dty  of  Newburgh  on  the  29th  day  of  January, 
1921,  praying  that  the  Orange  County  Traction  Com- 
pany be  released  from  the  agreement  to  construct 
such  loop  and  for  the  further  consent  that  the  com- 
pwiy  be  permitted  to  remove  all  rails,  poles,  wires  and 
other  appurtenances  belonging  to  the  company  now 
remaining  on  Renwiek  street  between  Liberty  street 
and  Monument  street  which  were  left  thereon  for  the 
purpose  of  becoming  a  portion  of  said  proposed  loop. 
This  request  the  city  granted  at  a  meeting  of  the 
council  on  the  31st  day  of  January,  1921.  A  certified 
copy  of  sadi  consent  and  the  proceedings  of  the  coun- 
cil on  such  resolution,  certified  by  the  city  derk  of  the 
city  of  Newburgh  on  February  8,  1921,  were  attached 
to  the  papers  in  this  case  and  were  offered  and 
received  in  evidence. 
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At  the  hearing  In  this  matter  held  in  Newbnrgh  on 
the  11th  day  of  March,  1921,  no  one  appeared  in  oppo- 
sition. The  city  attorney  of  Newbnrgh  appeared  and 
stated  that  the  city  had  no  objection  to  the  proposed 
abandonment  of  the  so-called  Washington  Heights 
loop  and  of  the  removal  of  the  balance  of  the  tracks 
on  the  Bridge  street  division  of  the  railroad. 

From  the  inability  of  the  company  to  obtain  the 
necessary  consents  and  the  lack  of  public  interest  aa 
evidenced  by  the  absence  of  protest  at  the  hearing,  it 
is  evident  that  sach  proposed  loop  is  not  necssary  for 
the  snccessfal  operation  of  the  road  nor  would  it 
serve  the  convenience  of  the  public.  Therefore,  upon 
the  facts  and  under  the  conditions  shown,  it  does  not 
seem  necessary  to  appeal  to  the  Appellate  Division 
for  the  appoinment  of  commissioners  to  determine 
whether  this  extension  should  be  constructed  or  not  as 
provided  by  the  section  of  the  Constitution  and  of  the 
Railroad  Law  already  referred  to,  and  the  order  of 
this  Commission  of  May  13,  1920,  and  the  ojHnion 
therein  should  be  modified  by  striking  tiierefrom  the 
conditions  which  require  the  beginning  of  construc- 
tion of  said  Washington  Heights  loop  on  or  before 
May  1,  1921,  and  such  order  being  so  changed  and 
modified  necessarily  carries  with  it  permission  to  the 
company  to  remove  its  rails,  poles,  wires  and  other 
appurtenances  now  remaining  in  Renwick  street, 
between  Liberty  street  and  Monnment  street,  which 
were  left  thereon  for  the  purpose  of  becoming  a  por- 
tion of  said  loop,  under  the  conditions,  however,  relat- 
ing to  resurfacing  of  said  Renwick  street  imposed  by 
the  city  in  its  consent  to  such  removal. 

An  order  should  be  entered  accordingly. 

Hill,  Chairman,  and  Barhite  and  KeUogg,  Commift- 
sioners,  concur;  Irvine,  Commissioner,  not  present. 
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In  the  Matter  of  the  Petition  (or  Complaint)  of  Pobt 
Jebvis  TBAcnoN  Company  under  Subdiviaion  1,  Sec- 
tion 49,  Public  Service  Commissions  Law,  and  Sec- 
tion 181,  Railroad  Law,  for  Consent  to  Increase 
Pare  for  Passengers  from  Five  to  Seven  Cents. 
Supplemental  Petition  Piled  December  23,  1^0 

Case  No.  6783 

(Public  Service  Commission,  Second  District,  April  6,  1921) 

Street  tAilvayB  —  fares  —  operfttlnc  coets. 

Petition  of  company  aaks  that  rate  of  fare  between  any  point 
in  the  city  of  Port  Jervis  and  the  town  of  Deer  Park  may  be 
increased  to  ten  cents,  the  rate  within  the-  city  and  within  the 
town  to  remain  at  seven  cents.  Beld,  that  an  increase  of  fare 
to  eight  cents  upon  all  parts  of  the  line  will  be  reasonable  and 
just  to  all  classes  of  passengers.     (P.  513.) 

The  figures  before  the  Commission  show  that  the  salvation 
of  the  railroad  in  question  depends  not  upon  continual  increase 
in  fares  bat  upon  careful  and  stringent  economy  of  operation. 
(P.  612.) 

John    B.    Knoz,    for    the    Port    Jervis    Traction 
Company. 

William  A.  Parshall,  corporation  counsel,  for  tiie 
city  of  Port  Jervis. 

J.  H.  Kinney,  for  the  Port  Jervis   Chamber  of 
Commerce. 

L.  A.  Johnson,  for  the  residents  of  Sparrow  Bush 

John  B.  Patterson,  supervisor  of  the  town  of  Deer 
Park. 

Babhitb,  Commissioner. —  The  petitioner  operates  a 
street  surface  railroad  within  the  city  of  Port  Jervis 
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and  in  the  town  of  Deer  Park,  connty  of  Orange,  State 
of  New  York.  The  total  mileage  of  the  railroad  is 
three  and  ninety-six  one-hundredths,  of  which  three 
and  nine  one-hondredths  miles  are  within  the  city  of 
Port  Jervis  and  the  balance  within  the  town  of  Deer 
Park,  extending  from  the  boundary  of  the  city  to 
the  outskirts  of  the  unincorporated  hamlet  of  Spar- 
row Bush.  The  railroad  pursuant  to  franchise  require- 
ments at  the  beginning  of  its  operations  charged  a 
fare  of  five  cents  from  any  point  on  its  road  to  any 
other  point,  and  continued  such  fare  until  1919.  On 
April  fifteenth  of  that  year  this  Commission,  the  fran- 
chise having  been  amended,  made  an  order  permitting 
a  seven-cent  fare  daring  the  year  1919  and  there- 
after continued  said  rate  until  March  10,  1921.  The 
company  now  aska  that  the  rate  between  any  point 
in  the  city  of  Port  Jervis  and  the  town  of  Deer  Park 
may  be  increased  to  ten  cents,  the  rate  within  the  city 
of  Port  Jervis  and  within  the  town  of  Deer  Park  to 
remain  at  seven  cents.  No  commutation  tickets  or 
school  tickets  are  issued  by  the  company. 

This  case  comes  clearly  within  the  principle  laid 
down  by  the  Supreme  Court  of  the  United  States  in 
Smyth  V.  Ames,  169  U.  S.  466-547,  wherein  the  court 
says :  "  '  '  •  what  the  public  is  entitled  to  demand 
is  that  no  more  be  exacted  from  it  for  the  use  of  a  pub- 
lic highway  than  the  services  rendered  by  it  are  rea- 
sonably worth." 

It  is  stated  in  the  petition  of  the  railroad  company 
that  approximately  40  per  cent  of  the  passengers  rid- 
ing on  its  road  are  carried  from  points  in  the  town 
of  Deer  Park  to  points  in  the  city  of  Port  Jervis.  It 
appears  from  checks  made  by  the  railroad  company 
that  200  passengers  each  way  daily  cross  the  line 
between  the  city  and  the  town.  Allowing  for  a  reduc- 
tion in  the  number  of  passengers  on  account  of  an 
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increase  in  fare  to  ten  cents  the  income  of  the  com- 
pany would  be  increased  approximately  $4,000. 

The  president  of  the  company  in  explaining  the 
situation  aaid:  "  I  thought  it  would  be  very  bad  huei- 
ness  to  increase  the  fare  in  Port  Jervis.  We  think 
seven  cents  is  about  all  it  will  stand." 

The  president  of  the  company  further  said  that  in 
his  opinion  the  only  way  that  the  road  conld  be  made 
to  pay  would  be  by  the  use  of  one-man  cars.  No 
appraisal  of  the  value  of  the  road  has  been  presented. 
In  fact,  so  far  as  appears,  no  appraisal  has  ever  been 
made.  A  little  leas  than  $20,000  par  value  of  stock 
has  been  issued  and  bonds  of  the  par  value  of  $70,000. 
No  interest  has  been  paid  on  the  bonds  since  1914. 
Even  with  an  increase  to  ten  cents  for  fare  the  com- 
pany still  would  not  be  even  in  its  operating  expenses. 
The  Orange  County  Public  Service  Com^pany  is  the 
holder  of  the  railroad  company  bonds  and  the  stock- 
holders of  the  two  companies  are  practically  the  same. 
The  railroad  company  purchases  its  power  from  the 
public  service  company.  During  the  year  1920  the 
company  did  not  operate  for  105  days.  This  inter- 
mission was  caused  by  the  failure  of  a  new  common 
council  which  came  into  existence  on  the  1st  day  of 
January,  1920,  to  promptly  grant  a  seven-cent  fare, 
for  a  period  of  two  years.  By  the  time  an  agreement 
had  been  reached  between  the  city  and  the  company 
the  cars  had  frozen  up  in  the  streets  and  they  were 
unable  to  move  them.  Then  the  taxpayers  voted  to 
pave  a  certain  street,  a  part  of  the  expense  being  due 
from  the  company,  and  the  trolley  again  ceased  opera- 
tions until  ordered  to  resume  by  this  Conmiission. 
The  city  has  evidently  met  the  company  in  a  spirit  of 
extreme  faimess  and  it  was  stated  that  there  is  now 
a  bill  pending  in  the  Legislature  which  is  intended  to 
relievo  the  company  of  paving  assessmentB,  and  it 
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was  intimated  that  if  the  company  is  compelled  to 
purchase  new  cars  certain  citizens  will  contribnte  for 
that  pnrpose.  While  the  company  was  not  operating 
jitney  buses  attempted  to  care  for  the  traffic  but  when 
the  company  again  began  to  nm  its  cars  the  jitneys 
were  ordered  to  stop.  Both  the  city  of  Port  Jervis 
and  the  town  of  Deer  Park  seriously  oppose  the  pres- 
ent application. 

The  village  of  Sparrow  Bush  contains  something 
over  600  inhabitants  in  the  winter  and  double  that 
number  in  the  summer.  The  trolley  extends  to  the 
outskirts  of  this  hamlet.  Many  men  and  women  live 
here  who  are  employed  in  the  various  industries  of 
Port  Jervis.  Eighty  or  eighty-five  men  and  women 
patronize  the  trolley  daily  in  going  to  and  from  their 
work.  Over  half  of  this  number  are  employed  not 
over  four  blocks  over  the  city  line  from  the  Sparrow 
Bush  end.  To  allow  a  ten-cent  fare  for  these  people 
will  cost  them  ten  cents  each  way  for  about  a  mile 
ride.  About  twenty-five  or  thirty  children  living  in 
Sparrow  Bush  attend  the  high  school  in  Port  Jervis. 
It  was  stated  and  not  disputed  that  the  construction  of 
the  road  in  the  town  of  Deer  Park  did  not  cost  to 
exceed  $5,000.  In  1920  the  total  taxes  paid  to  the 
town  by  the  trolley  amounted  to  $86.94. 

By  the  figures  submitted  by  the  company,  the  oper- 
ating expenses  for  the  year  1920  were  $27,629.88. 
These  figures  agree  with  those  in  the  annual  report 
for  1920,  although  the  items  are  somewhat  diflferently 
arranged.  A  careful  analysis  of  the  items  of  operat- 
ing expenses  shows  that  some  of  them  are  larger  than 
the  operating  expense  of  similar  roads  and  should  be 
reduced.  One  thousand  and  ninety-seven  dollars  is 
charged  for  depreciation  of  way  and  structures,  $3,042 
for  way  and  structures  retired,  and  $2,236  for  depre- 
ciation of  equipment,  a  total  of  $6,375,  over  23  per 
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cent  of  the  total  operating  expenses  as  given  by  the 
company.  This  amonQt  is  ezcessive  and  should  be 
reduced  to  a  anm  not  to  exceed  $3,027,  or  approxi- 
mately 11  per  cent,  a  reduction  of  $3,348.  The  power 
expense  Is  given  at  $6,902.  The  annual  report  for  the 
year  ending  December  31,  1920,  shows  that  235,202 
kilowatt  hours  were  purchased  at  an  average  rate  of 
two  and  eighty-one  one-hundredths  cents  per  kilowatt 
hour.  It  also  shows  a  car  mileage  of  71,679  miles. 
The  average  power  consumption  per  car  mile,  using 
the  above  figures,  is  three  and  twenty-eight  one-hun- 
dredths cents  per  kilowatt  hour,  or  a  cost  per  car  mile 
of  nine  and  twenty-two  one-hundredths  cents.  A  fair 
cost  would  be  four  and  sixty-two  one-hundredths  cents 
per  car  mile,  or  a  total  cost  of  $3,312.  Adding  to 
this  amount  an  item  of  $291  for  repairs  to  rotary  con- 
verter would  make  a  total  proper  power  cost  of  $3,603, 
a  decrease  of  $3,299  from  the  amount  charged  in  the 
annual  report. 

In  addition  to  the  above  amounts  the  president  of 
the  road  testified  that  in  his  opinion  the  road  cannot 
he  made  to  pay  unless  one-man  cars  are  put  into  oper- 
ation, and  that  the  makers  figure  a  minimum  saving 
of  $15  per  day  by  the  use  of  such  cars,  or  a  total  of 
$5,475  per  year. 

By  the  use  of  the  above  economies  and  corrections 
to  estimated  operating  expenses  a  saving  of  $12,122 
per  year  would  be  made,  and  based  upon  the  above 
estimate  the  actual  operating  expenses  for  1920  would 
have  been  $15,507.88,  and  adding  the  other  items 
amounting  to  $5,743.43,  properly  chargeable  to  yearly 
expenses,  would  make  a  total  of  $21,251.31,  as  the  total 
operating  expenses.  The  total  yearly  operating  rev- 
enue for  1920  was  $18,618.63,  but  it  must  be  remem- 
bered that  during  105  days  the  cars  were  not  operated. 
The  annual  report  shows  but  a  comparatively  small 
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nmnber  of  passengers  carried  during  February,  none 
at  all  during  March  and  April,  and  but  very  few  during 
May.  Two  hundred  and  sixty-three  thousand  seven 
hundred  and  forty-three  passengers  were  carried 
during  the  year.  Assuming  tbat  the  average  num- 
ber of  passengers  carried  daring  the  105  days  that 
the  cars  were  idle  would  have  been  the  same  as  the 
average  during  the  balance  of  the  year,  the  income 
of  the  company  would  have  been  increased  $5,306, 
and  the  total  income  would  have  been  $23,924,  or  a 
net  income  of  $2,673  over  the  amount  chargeable 
against  total  railway  operating  revenues.  If  the  fare 
had  been  eight  cents  instead  of  seven  the  net  income 
would  have  been  $6,069. 

The  foregoing  fignrea  are  based  in  part  on  estimates 
bat  on  estimates  which  are  themselves  based  on  well- 
considered  facts  by  experts  in  street  railway  operation 
and  show  that  the  salvation  of  the  railroad  in 
question  depends  not  upon  continual  increase  in  fares 
but  upon  careful  and  stringent  economy  of  operation- 
To  charge  three  cents  additional  fare  for  the  privilege 
of  crossing  the  line  between  Port  Jervis  and  the 
town  of  Deer  Park,  making  a  single  way  fare  of  ten 
cents  or  a  round  trip  fare  of  twenty  cents,  would  be 
unjust  to  the  residents  of  the  town  of  Deer  Park.  The 
president  of  the  road  testified  that  he  thought  it 
would  be  bad  business  to  increase  the  fare  in  Port 
Jervis.  His  assumption  may  be  correct,  but  it  does 
not  follow  that  any  balance  of  income  needed  by  the 
company  should  be  paid  by  the  people  of  Deer  Park. 
The  figures  show  that  practically  43  per  cent  of 
the  passengers  cross  the  line  but  by  far  the  greater 
part  of  this  travel  originates  in  Deer  Park.  The 
people  of  that  town  travel  back  and  forth  to  the  city 
of  Port  Jervis,  but  the  call  to  the  citizens  of  the  city 
to  travel  to  the  town  is  not  so  common. 
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An  increase  of  fare  to  eight  cents  apon  all  parts  of 
the  line  will  be  reasonable  and  just  to  all  classes  of 


In  the  Matter  of  the  Complaint  of  Nosthbbh'  Adibon- 
DACK  PowEE  Company  v.  Paul  SsinH's  Elbctbio 
LiQHT  AND  PowEB  CouFANT  Asking  for  Breakdown 
Service 

Case  No.  8038 

(Pubtie  S«rv!ee  CommiBsion,  Second  Diatriet,  April  6,  1921) 

Electric  llfht  and  power  rantpudei  —  tUndbr  Mrric*. 

The  petitioa  of  (m  electric  light  and  power  eompan;  asking 
thftt  the  Commission  direct  a  like  company  to  famish  standby 
OT  bieakdown  service  denied. 

George  E.  O'Connor,  for  Northern  Adirondack 
Light  and  Power  Company. 

Thomas  O'Connor,  president,  Northern  AdirondaA 
Light  and  Power  Company. 

John  M.  Cantwell,  for  Paul  Smith's  Electric  Light 
and  Power  Company. 

Phelps  Smith,  treasurer,  Paul  Smith's  Electric 
Light  and  Power  Company, 

KELiiOGO,  ConmuBsioner. —  The  petitioner  in  this 
case  asks  that  an  order  be  issued  directing  the  Paul 
Smith's  Electric  Light  and  Power  and  Railroad  Com- 
pany, hereinafter  called  the  "Paul  Smith's  Com- 
pany," to  make  a  connection  with  the  lines  of  the 
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petitioner  m  order  to  be  ready  to  furnish  standby  or 
breakdown  service. 

The  petitioner  is  the  owner  and  operator  of  a  hydro- 
electric plant  at  Ansable  Chasm  from  which  it  snp- 
plies  electric  light  and  power  to  inhabitants  of 
KeeseviUe,  Port  Kent,  ClintonTille,  Peru  and  Ansable 
Forks.  The  latter  commanity  is  situated  about  four- 
teen miles  from  the  petitioner's  power  house  and  the 
electric  current  is  transmitted  thither  over  a  high 
tension  tine. 

This  village  of  Ausahle  Forks  is  situated  on  both 
sides  of  the  Ausable  river,  the  sontherly  portion  being 
in  the  town  of  Jay,  Essex  oounty,  and  the  northerly 
portion  in  the  town  of  Black  Brook,  Clinton  county. 
The  petitioner  suppties  its  commodity  to  the  inhabit- 
ants on  the  southerly  or  Jay  side  only.  It  has  been 
granted  a  franchise  on  the  northerly  or  Black  Brook 
side,  which,  however,  it  does  not  exercise.  That  por- 
tion of  the  community  is  supplied  by  the  Paul  Smith's 
Company,  which  previously  by  order  of  this  Com- 
mission was  denied  the  right  to  furnish  its  service  in 
the  town  of  Jay  on  account  of  the  prior  occupancy  in 
that  territory  by  this  petitioner. 

Various  complaints  have  been  filed  with  this  Com- . 
mission  in  regard  to  the  service  furnished  by  the 
petitioner.  In  an  attempt  to  remedy  the  service  com- 
plained of,  this  Commission  by  order  of  March  1, 
1921,  in  case  No.  7634  (25  St.  Dept.  Rep.  349),  among 
other  things  directed  that  the  respondent  proceed  in 
an  attempt  to  procure  adequate  "  standby  "  power  for 
emergency.  This  was  rendered  advisable  from  the 
fact  that  the  petitioner  owned  only  a  single  unit  and 
at  time  of  break  downs  or  necessary  stoppages  the 
service  was  consequently  discontinued.  To  ^ve  a  less 
interrupted  and,  tiierefore,  a  more  satisfactory  serv- 
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ice  to  its  customers  this  action  was  required  of  the 
petitioner  by  this  Commission. 

In  order  to  comply  with  this  provision  of  onr  order 
the  petitioner  entered  into  negotiations  first  with  the 
J.  &  J.  Rogers  Company  at  Ansable  Forks,  a  large 
manofacturing  concern  which  has  had  at  its  disposal 
a  supply  of  electric  current.  Controversies  have 
raged  for  years  between  the  petitioner  and  this  com- 
pany and  this  Commission  has  upheld  the  right  of  the 
petitioner  as  against  the  Rogers  Company  and  its  sub- 
sidiary to  furnish  electric  light  and  power  in  the  com- 
munity in  question. 

The  petitioner  then  turned  to  the  Paul  Smith's 
Company  which  furnishes  electric  current  across  the 
river  and  whose  wires  are  within  a  thousand  feet  of 
those  of  the  petitioner  and  will  shortly  be  extended 
to  a  point  much  nearer.  The  petitioner  offered  to  pay 
the  expense  of  making  the  connection. 

The  Paul  Smith's  Company,  however,  has  close 
business  relations  with  the  Rogers  Company  and  also 
was  antagonistic  in  litigation  with  t^e  petitioner  over 
the  subject  of  furnishing  electric  current  in  Jay.  The 
Paul  Smith'!  Company  transmits  its  current  to 
Ausable  Forks  from  a  northerly  direction.  It  has  four 
units  of  various  sizes  with  an  aggregate  capacity, 
as  conceded  at  the  hearing,  of  2,700  kilowatts.  The 
present  peak  load  of  the  petitioner  is  about  120  kilo- 
watts and  the  largest  load  it  ever  carried  was  145 
kilowatts.  It  would  seem  that  the  demands  of  the 
petitioner  which  would  be  only  occasional  and  which 
could  usually  be  arranged  for  in  advance  are  so  slight 
compared  with  the  capacity  of  the  Paul  Smith's  Com- 
pany that  the  added  load  on  the  few  occasions  when 
required  would  not  be  injurious.  Furthermore  meas- 
ures have  been  taken  by  the  Paul  Smith's  Company 
which  will  largely  add  to  the  capacity  of  its  plant  by 
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additional  develo^mient  and  a  bond  issue  has  been 
lately  authorized  by  this  Conunission  for  that  pur- 
pose. The  Panl  Smith's  Company,  however,  proved 
at  the  hearing  and  it  stands  uncontradicted,  that  the 
demand  of  its  present  power  nsers  is  sneh  that  at 
times  they  have  not  anffioient  power  to  fnmish  the 
demand.  This  is  dae  largely  to  the  requirements  of 
the  power  of  the  Chateaogay  Ore  and  Iron  Company 
at  Lyon  Mountain  which  it  supplies.  This  iron  com- 
pany has  a  plant  of  its  own  available  for  the  purpose 
of  generating  and  supplying  electricity  which  it  uses, 
however,  at  present  only  to  the  extent  to  which  it  needs 
electric  current  beyond  that  supplied  to  it  by  the  Paul 
Smith's  Company.  It  is  quite  possible,  therefore, 
under  the  present  conditions  that  the  addition  of  the 
load,  which  would  be  necessary  in  order  to  serve  the 
petitioner,  would  diminish  the  supply  to  those  who 
are  already  customers  of  the  Paul  Smith's  Company 
at  certain  times.  It  has  been  suggested  that  the  iron 
mining  company  should  give  way  and  use  less  elec- 
tricity when  it  may  be  needed  for  the  many  domestic 
consumers  supplied  by  the  petitioner.  It  would  hardly 
be  fair,  however,  under  these  circumstances,  to  order 
the  withholding  of  current  from  a  customer  who  has 
already  contracted  therefor  in  favor  of  those  who  have 
no  present  claims  thereon. 

In  a  relationship  of  the  nature  such  as  Is  proposed 
here,  it  is  important  that  the  parties  should  be  in  a 
friendly  attitude  toward  each  other  and  it  would  be 
impossible  satiBfactorily  to  regulate  by  order  of  this 
Commission  in  detail  the  respective  duties  under  all 
emergencies  of  hostile  parties.  It  is  to  be  hoped  that 
either  the  Rogers  Company  or  the  Paul  Smith 's  Com- 
pany may  be  induced  in  a  friendly  and  business  like 
way  for  the  benefit  of  the  users  of  electric  current  at 
Ausaible  Forks  to  enter  into  some  arrangement  which 
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would  supply  their  needs  on  those  rare  occasions  when 
the  petitioner  la  neceasarily  shut  down  for  repairs 
or  in  other  emergencies.  If  it  is  not  possible  under. 
the  present  state  of  feeling  it  is  to  be  hoped  that  this 
attitude  may  soon  change  in  the  interest  of  the  com- 
munity in  which  all  the  parties  are  interested.  In  any 
event  it  is  quite  clear  that  in  the  additions  which  are 
aboot  to  be  made  in  the  Paul  Smith's  Company's 
development  the  rendition  of  this  service  may  be  borne 
in  mind  and  provided  for.  It  is  very  similar  to  the 
service  which  it  already  renders  to  the  village  of  Lake 
Placid  and  the  J.  &  J.  Bogers  Company. 

While  it  would  not  seem  that  a  compulsory  order 
under  present  conditions  is  feasible  it  is  suggested 
by  this  Commission  that  the  Paul  Smith's  Company, 
either  itself  or  throi^h  its  influence  with  its  business 
associate  J.  &  J.  Bogers  Company  make  some  reason- 
able arrangement  to  furnish  this  emergency  service 
for  the  benefit  of  the  inhabitants  of  Ausable  Forks  and 
other  communities  served  by  the  petitioner.  It  is  not 
a  matter  which  will  greatly  benefit  the  petitioner,  but 
would  be  a  course  of  action  which  would  secure  many 
individual  consumers  from'  the  annoyance  of  tempo- 
rary interruption  of  electric  service. 

The  petition,  however,  must  be  denied. 

Hill,  Chairman,  and  Barbite  and  Van  Namee,  Com- 
missioners, cononr;  Irvine,  Commissioner,  not  present, 
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In  the  Matter  of  the  Petition  of  Lbverett  S.  Miu^b 
as  Receiver,  The  Wbbtchester  Street  Railroad 
CoMPANT,  under  Subdivision  1,  Section  49,  Public 
Service  ConuniBsions  Law,  and  Section  181,  Rail- 
road havf,  for  Permission  to  Increase  Passenger 
Fares;  under  Section  29,  Public  Service  Commis- 
sions Law,  for  Permission  to  Put  in  New  Tariff  on 
Short  Notice;  under  Section  53,  Public  Service 
Commissions  Law,  for  Permission  to  Exercise  Fare 
Bights  under  Amendments  to  Mimicipal  Fran- 
chises 

Case  No.  7547 

In  the  Matter  of  the  Joint  Petition  'of  The  Westches- 
ter Street  Railroad  Company  and  Leverett  S. 
Miller  as  Receiver,  The  Westchester  Street 
Railroad  Company,  under  Section  184,  Railroad 
Law,  for  Approval  of  a  Declaration  of  Abandon- 
ment of  Portions  of  the  Constructed  Route  of  said 
Company's  Railroad 

Case  No.  7792 

In  the  Matter  of  the  Petition  {or  Complaint)  of  Lbv- 
erett S.  Miller  as  Receiver,  The  Westchester 
Street  Railroad  Compaky,  under  Subdivision  1, 
Section  49,  Public  Service  Commissions  Law,  and 
Section  181,  Railroad  Law,  for  Permission  to  In- 
crease Passenger  Fares;  under  Section  29,  Public 
Service  Commissions  Law,  for  Permission  to  Put 
in  New  Tariff  on  Short  Notice;  under  Section  53, 
Public  Service  Commissions  Law,  for  Permission 
to  Exercise  Fare  Rights  under  Amendment  to  Mu- 
nicipal Franchises  (Petition  filed  February  24, 
1921i 

Case  No.  8107 
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Strwt  nOhnyi  — fuat  — ftbMidraiMnt  of  poittou  of  Una  — 
BaUroMl  Law,  §  lU. 

Where  the  reoeiw  of  a  street  railway  has  been  granted 
pemuBsion  to  make  snbstantial  isareaaes  in  ratea  of  fare  in 
order  that  the  entire  line  might  be  operated  and  might  be  oper- 
ated on  a  acbednle  of  reaaooable  freqneno;,  it  waa  not  contem- 
plated by  the  Conuniasion  that  tlie  receiver  ahoold  be  allowed 
to  collect  thia  ver;  largely  increased  fare  on  anoh  portions  of 
the  line  as  he  deaJTod,  and  abandon  any  portion  of  the  lino 
which  be  did  not  aee  fit  to  operate  withoat  obtaining  tbe  eon- 
sent  of  the  CommisRion  as  required  by  section  184  of  the  Bail- 
road  Uw.    (Pp.  626,  626.) 

Engene  F.  McKinley  and  Graham,  McMahon,  Baell 
&  Enox  (by  Mr.  Bnell),  for  the  petitioners. 

E.  B.  E(Mey,  for  the  village  of  Mamaroneck. 

J.  H.  EsBer  and  Ralph  A.  Gamble,  of  coonsel,  for 
the  town  of  Mamaroneck. 

William  B.  Condit,  corporation  counsel,  for  the  city 
of  White  Plains. 

William  Lyon,  in  person. 

Kellogg,  Commissioner. — ^The  receiver  of  the  West- 
chester Street  Bailroad  Company  in  these  proceedings 
asks  for  an  increase  of  fare  in  certain  zones  hereto- 
fore established  and  the  contlnnation  of  orders  about 
to  expire  fixing  fares  on  the  remainder  of  the  lines. 

From  time  to  time  fares  have  been  increased  and 
the  orders  fixing  such  fares  have  been  extended  for 
various  periods.  Unless  further  extending  orders  are 
made,  the  orders  permitting  the  collection  of  the 
present  fares  will  expire  April  11,  1921. 

By  oFders  made  in  Cases  Nos.  6772  (19  St.  Dept. 
Rep.  139),  7547  (23  St.  Dept.  Bep.  326),  and  7792  (24 
St.  Dept.  Bep.  578).  zones  were  established  upon  the 
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various  lines.  An  increase  in  the  rates  of  fares  in 
certain  of  these  zones  only  is  now  requested.  The 
zones  BO  affected  are  all  within  the  city  of  White 
Plains  with  one  exception,  which  is  the  village  of 
Scarsdale. 

It  is  asked  that  five-cent  fares  in  these  zones  be 
increased  to  six  cents.  The  consents  to  the  proposed 
increases  and  extensions  of  the  local  municipal 
authorities  have  heen  granted,  extending  during  the 
life  of  the  receivership, 

Five  zones  will  be  affected  by  the  proposed  increase. 
In  zone  1  of  the  Tairytown  line,  which  extends  between 
the  New  York  Central  railroad  station  in  the  city  of 
White  Plains  and  the  western  boundary  of  the  village 
of  Elmsford,  a  five-cent  fare  is  collected  at  present 
for  passengers  travelling  within  the  limits  of  the  city 
of  White  Plains.  This  is  proposed  to  be  increased  to 
six  cents. 

In  the  single  zone  which  constitutes  the  Silver  Lake 
Park  line  the  present  fare  of  five  cents  is  collected 
which  it  is  proposed  to  be  increased  to  six  cents. 

On  the  Scarsdale  line  there  are  two  zones,  one 
^tending  from  the  New  York  Central  railroad  station 
in  White  Plains  to  the  southern  boundary  of  the  city 
at  Farley  road,  and  the  other  zone  extends  therefrom 
to  the  soathem  boundary  of  the  village  of  Scarsdale. 
In  each  of  these  zones  the  present  fare  of  five  cents 
is  proposed  to  be  increased  to  six  cents. 

The  first  zone  in  the  Mamaroneck  line  extends  from 
the  New  York  Central  station  in  White  Plains  to  the 
center  of  Bloomingdale  switdi  in  that  city,  and  in 
this  zone  the  present  fare  of  five  cents  is  proposed  to 
be  increased  to  six  cents. 

In  the  various  cases  in  which  the  operations  of  this 
road  and  its  receiver  have  come  before  the  attention 
of  the  Commission,  consideration  has  been  given  to 
its  financial  condition.    The  operations  of  the  Tarry- 
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town  line  in  the  year  1920  showed  a  net  operating 
revenue  of  $10,517.43,  which  did  not,  however,  include 
any  depreciation  or  liability  for  accidents  or  provide 
for  the  accumnlation  of  a  fund  therefor.  The  line  in 
the  month  of  January,  1921,  showed  a  loss  in  operat- 
njc  expenses  over  operating  revenue  on  a  similar 
basis,  of  $293.15.  This  line  was  divided  into  two  zones 
by  this  Commission,  and  a  fare  of  six  cents  was  permit- 
ted to  be  charged  in  each  of  such  zones,  except  that 
passengers  travelling  locally  in  the  city  of  White 
Plains  were  to  be  charged  only  five  cents.  The  local 
travel  is  not  large,  and  such  additional  revenue  as  may 
be  obtained  from  increasing  this  local  fare  will  not 
substantially  add  to  the  operating  revenues,  and  will 
fall  far  short  of  securing  an  adequate  return  on  the 
value  of  the  invested  capital.  The  application  of  the 
receiver  for  an  increase  of  this  fare  should  be  allowed. 

The  operating  deficit  of  1920  on  the  Silver  Lake 
line,  not  including  depreciation,  liability  for  accidents, 
or  providing  for  the  accumnlation  of  any  fund  to  meet 
those  liabilities,  was  $2,998.80,  the  total  operating 
revenue  being  $23,432.14.  On  the  Scarsdale  line  the 
operating  deficit  similarly  computed  was,  for  the  same 
period,  $7,468.01,  the  total  operating  revenue  being 
$.')4.228.92.  For  the  month  of  January,  1921,  the  oper- 
ating deficit  on  these  lines  was,  respectively,  $34.14 
and  $462.26. 

It  is  quite  apparent  that  the  increase  asked  for  will 
not,  in  addition  to  meeting  the  necessary  operating 
expenses  with  an  accrual  of  funds  for  dei)rociation  and 
liability  for  accidents,  bring  any  considerable  return 
upon  the  invested  capital.  The  application  therefore 
for  an  increase  of  fare  in  zone  1  of  the  Tarrytown 
line  and  both  zones  on  the  Scarsdale  line,  and  on  the 
single  zone  of  the  Silver  Lake  line,  from  five  cents 
to  six  cents,  shoald  be  granted.    In  fact  there  ia  no 
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objection  thereto,  and  the  need  and  propriety  of  the 
increaee  is  conceded  on  all  sides. 

As  to  the  Mamaroneck  line,  however,  a  very  differ- 
ent situation  exists,  and  a  most  tronblesome  qaestion 
arises,  which  involveB  the  jnrisdietion  of  this  Com- 
mission and  the  powers  of  the  Supreme  Coort  in 
regard  to  directing  the  operations  of  a  receiver 
appointed  by  it  to  preserve  the  assets  of  a  bankrupt 
street  railroad  and  permit  him  to  operate  snch  rail- 
road pending  the  final  dispoBitioD  of  its  assets  with- 
out regard  to  the  orders  of  this  Commission  or  the 
provisions  of  the  Pabllc  Service  Conunissions  Law. 

This  Mamaroneck  line  extends  from  the  New  York 
Central  station  at  White  Plains  southerly  through 
the  town  of  Harrison,  the  village  and  town  of 
Mamaroneck  and  ends  at  Chatsworth  avenue  in  the 
easterly  hounds  of  the  village  of  Larchmont.  The 
latter  part  of  this  course,  between  the  band  stand  in 
the  village  of  Mamaroneck  and  its  termination  at 
Chatsworth  avenue,  was  over  a  line  owned  by  the 
Shore  Line  Electric  Railroad  Company.  In  Case  No. 
6772  (19  St.  Dept.  Rep.  139;  7  P.S.  C.  2d  Dist.  64), 
decided  March  26,  1919,  this  line  was  divided  into 
three  zones,  one  in  the  city  of  White  Plains,  one  in  the 
town  of  Harrison,  and  one  in  the  town  of  Mamaroneck, 
and  a  fare  of  five  cents  was  authorized  to  be  collected 
in  each  municipality.  The  fare  of  the  tiirongh  pas- 
senger was  thus  fixed  at  Mteea  cents.  Before  that 
time  it  had  been  ten  cents. 

In  Case  No.  7547  (23  St.  Dept.  Bep.  326),  in  which 
an  order  was  entered  June  24,  1920,  the  zone  within 
the  city  of  White  Plains  was  subdivided  into  two 
zones,  and  the  zone  which  formerly  extended  through 
the  town  of  Mamaroneck  was  also  subdivided  into  two 
zones,  that  portion  within  the  village  forming  one 
zone  and  that  outside  constituting  another. 
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In  each  of  the  five  zones  thus  created  a  fare  of  five 
cents  was  permitted  to  be  charged,  thus  increasing 
the  fare  for  the  through  passenger  to  twenty-five 
cents.  Case  No.  7792  (24  St.  Dept.  Rep.  578)  was  an 
application  by  the  receiver  of  the  company,  under  sec- 
tion 184  of  the  Railroad  Law,  for  the  approval  of  a 
declaration  of  abandonment  of  this  Mamaroneck  ave- 
nue line,  with  others.  In  a  contemporary  proceeding 
in  Case  No.  3666,  asking  for  the  cancellation  of  the 
lease  of  the  Shore  Line  Electric  Railroad  Company's 
road  on  the  Boston  post  road  to  the  Westchester 
Street  Kailroad  Company,  an  order  of  the  court  had 
been  obtained  authorizing  and  permitting  and  direct- 
ing the  cancellation  of  this  lease,  and  it  was  presented 
for  approval  to  this  Commission  as  well  as  the  resolu- 
tion of  abandonment  of  the  entire  line.  Various  hear- 
ings were  had  in  this  matter  and  a  very  diligent  effort 
was  made  to  devise  some  means  whereby  the  operation 
of  this  line  might  be  continued.  Municipalities  which 
had  previously  declined  to  waive  their  franchise 
restrictions  were  persuaded  to  consent  to  the  fixing 
of  a  fare  by  this  Commission  in  excess  of  the  amount 
provided  in  the  local  consents.  It  was  apparent  from 
the  evidence  taken  in  this  proceeding  that  the  opera- 
tion of  the  line  outside  of  the  village  of  White  Plains 
under  a  forty-minute  schedule,  to  which  the  operation 
had  been  changed  from  a  twenty-minute  schedule,  was 
inadequate.  It  had  resulted  In  loss  of  patronage.  As 
stated  in  the  opinion  in  that  case  in  reference  to  such 
change  of  schedule : 

"  The  result  is  that  the  distance  between  cars  is  so 
great,  prospective  passengers  become  discouraged  in 
waiting  for  a  next  car,  and  not  being  accurately 
informed  as  to  the  timetable  at  all  times  of  the  day, 
and  not  being  sure  of  a  strict  compliance  with  the 
schedule  of  operations  as  attempted,  have  given  up 
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to  a  large  extent  wherever  possible  riding  on  this  line. 
Thas  its  receipts  have  been  decidedly  cnrtailed. 

"  The  first  essential  step  is  the  promolgation  and 
adherence  to  a  schedale  of  anch  reasonable  frequency 
that  people  can,  without  too  mneh  delay,  await  the 
arrival  of  the  next  car  and  not  be  compelled  to  wait 
so  long  that  other  means  of  conveyance  or  pedestrian- 
ism  becomes  preferable." 

Another  closely  mooted  question  was  as  to  whether 
if  the  entire  abandonment  of  the  line  were  not 
approved  the  receiver  should  be  permitted  to  discon- 
tinae  the  operations  between  Chatsworth  avenue, 
Larchmont,  and  the  band  stand  in  Mamaroneck.  On 
this  point  there  was  a  division  of  opinion  as  to 
whether  it  would  be  advisable  to  permit  the  abandon- 
ment of  this  portion  of  the  road  in  order  to  preserve 
the  rest  of  the  line,  or  whether  it  would  be  advisable 
if  any  part  of  the  road  would  be  abandoned  that  the 
entire  line  should  be  likewise  abandoned  in  order  that, 
if  possible,  new  franchises  might  be  issued  to  another 
railroad  company,  or  in  case  of  an  inability  to  procure 
auch  a  convenience  the  operations  throughout  the 
entire  length  be  continued  by  auto  bos  lines.  The  line 
runs  over  the  Boston  post  road,  the  principal  travelled 
highway  in  those  parts.  It  had  been  used  for  the 
convenience  of  passengers  between  the  populous 
villages  of  Larchmont  and  Mamaroneck.  Somewhat 
further  inland  ran  the  line  of  the  New  York  and  Stam- 
ford Railroad  Company,  owned  by  the  same  stock- 
holder as  the  Westchester  Street  Railroad  Company, 
namely,  the  New  York,  New  Haven  and  Hartford 
Railroad  Company.  It  is  charged  that  the  desire  of 
the  receiver  and  those  whom  be  represents  to  discon- 
tinue the  operations  on  the  post  road  was  to  some 
extent  for  the  purpose  of  enhancing  the  value  of  the 
somewhat  parallel  line  in  which  his  principals  were 
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interested  and  do  away  with  the  necessity  of  operat- 
ing both  lines.  In  fact,  daring  the  latter  pendency  of 
these  proceedings,  free  transfers  have  been  offered 
from  the  Westchester  Street  Railroad  to  the  lines  of 
the  New  York  and  Stamford  Railroad  Company  in  the 
village  of  Mamaroneck.  This,  however,  does  not  meet 
the  convenience  of  the  public  on  the  Boston  post  road, 
and  it  is  vigoronsly  opposed  by  them.  It  was,  after 
consideration,  determined  by  this  Commission  that 
the  application  to  cancel  the  lease  and  cease  the  opera- 
tion of  the  Shore  Line  Electric  Railroad  Company's 
railroad  hy  the  Westchester  Street  Railroad  Com- 
pany as  part  of  the  Mamaroneck  line,  should  be  denied, 
and  that  the  entire  line  shoald  be  operated  on  a  twenty- 
minate  schedule,  bnt  that  fares  should  bo  increased 
in  all  of  the  zones  on  the  Mamaroneck  line,  except  one 
zone,  which  is  in  the  city  of  White  Plains,  to  eight 
cents  on  each  zone,  making  the  total  charge  of  trans- 
portation for  the  through  passenger  thirty-seven 
cents.  Orders  were  accordingly  entei'ed  December 
21,  1920.  Thus  in  the  period  since  March,  1919,  in 
about  two  yeais,  the  fare  has  been  increased  from  ten 
cents  to  thirty-seven  cents  for  the  through  passenger, 
and  all  passenger  fares  for  intermediate  distances  also 
similarly  substantially  increased. 

The  receiver  now  requests  an  increased  fare  in  the 
first  zone  of  White  Plains  and  the  continaation  of  the 
order  as  to  the  other  zones.  At  the  time  of  making  the 
application  the  order  was  about  to  expire  on  March 
11,  1921.  It  has  been  continued  temporarily  pending 
the  determination  of  this  case  to  April  11,  1921.  The 
increase  in  fare  throughout  this  system  was  granted 
in  order  that  the  entire  line  might  be  operated  and 
might  be  operated  on  a  schedule  of  reasonable  fre- 
quency. It  was  not  contemplated  by  this  CommisBion 
that  the  receiver  should  be  allowed  to  collect  this  very 
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largely  increaaed  fare  on  each  portions  of  the  line  as 
he  desired,  and  aibandon  any  portion  of  the  line  which 
he  did  not  see  fit  to  operate  without  obtaining  the 
consent  of  this  Commission  as  required  by  section  181 
<tf  the  Bailroad  Law. 

It  was  also  contemplated  by  this  CommiBsion  in  its 
order  that  a  schedule  of  reasonable  frequency  should 
be  put  into  operation  in  order  to  attract  patronage 
which  had  been  lost  by  infrequent  operation.  The 
receiver  commenced  to  operate  under  the  order  of  the 
Commission  on  January  1,  1921,  and  continued  anch 
operation  for  the  period  of  eighteen  days.  At  the 
expiration  of  that  period,  finding  that  the  operations 
of  zone  5  extending  from  the  Mamaroneck  band  stand 
to  Chatsworth  avenue  in  Larchmont,  along  the  Boston 
post  road,  resulted  in  a  daily  deficit,  as  also  did  the 
operations  of  the  two  zones  in  the  village  of  Mamaro- 
neck and  the  town  of  Harrison,  although  the  operations 
on  the  two  White  Plains  zones  produced  a  surplus,  he 
abandoned  the  operation  of  zone  5  without  the  con- 
sent of  the  Commission.  He  also  ceased  to  operate 
under  tiie  twenty-minute  schedule  ordered  by  the  Com- 
mission and  lapsed  into  his  former  forty-minute  ox>era- 
tion  south  of  White  Plains.  He  did  not,  however, 
cease  to  collect  the  higher  fares  which  had  been  author- 
ized by  this  Commission  in  consideration  for  the 
operation  of  the  entire  line  on  the  twenty-minuto 
schedule.  He  thus  retained  all  of  the  benefits  of  the 
order  of  this  Commission  and  ceased  to  comply  witii 
the  requirements  as  a  condition  for  which  these  bene- 
fits were  granted.  The  period  of  test  was  of  course 
not  sufficient  to  adequately  determine  the  permanent 
profitableness  of  the  operation  upon  the  plan  proposed 
by  this  Commission.  The  public  could  not  have  been 
generally  aware  of  the  more  frequent  schedule,  and 
the  month  of  January  was  not  an  ideal  month  for 
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testing  the  operating  income,  as  compared  witli  the 
average  operating  income  tbronghout  the  year.  In 
fact  the  Tanytown  line  which  is  the  banner  line  of 
the  company  and  which  during  the  year  1920  showed 
an  operating  income  of  $10,517.42,  showed  in  this 
January  of  1921  an  operating  deficit  of  $239.15. 

Notwithstanding  these  obvious  facts  after  this 
short  period  of  operation  the  line  on  the  post  road 
was  abandoned  as  well  as  the  twenty-minute  schedule. 
The  abandonment  of  this  operation  having  been 
brought  to  the  attention  of  the  Commission,  it,  by 
order  on  January  20,  1921,  directed  the  resumption 
of  operation  over  the  entire  lineonder  a  twentv-mjimte 
headway.  The  receiver,  ignoring  our  order,  presented 
a  petition  to  the  court  setting  forth  among  other  things 
the  results  of  operation  for  the  eighteen  days  and  the 
order  of  this  Commission,  and  requested  that  bis 
action  in  discontinuing  operation  between  the  band 
stand  and  Larchmont  be  approved.  By  order  dated 
January  28, 1921,  the  Supreme  Court,  with  full  advice 
as  to  the  order  of  this  Commission,  approved  the 
action  of  the  receiver  in  discontinuing  the  aervice  on 
the  Boston  post  road,  and  in  reducing  the  operations 
between  White  Plains  and  Mamaroneck  from  a  tweuty- 
minnte  service  to  a  forty-minute  service,  and  further 
ordered  that  in  case  the  rate  of  fare  on  any  portion 
of  the  Mamaroneck  avenue  line  from  the  southerly 
boundary  line  of  the  city  of  White  Plains  to  the  band 
stand  in  the  village  of  Mamaroneck  be  altered  or 
changed  by  order  of  the  Public  Service  Commission 
or  otherwise,  to  a  lower  rate  of  fare,  the  receiver  shall 
thereupon  inomediately  and  forthwith  discontinue  and 
stop  all  service  upon  the  Mamaroneck  line  from  the 
southern  boundary  of  the  city  line  of  White  Plains 
to  the  band  stand  in  the  village  of  Mamaronei^  until 
the  further  order  of  the  court. 

We  thus  have  a  situation  in  which  a  receiver,  operat- 
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ing  lines  of  an  insolvent  railroad  company,  obtains 
an  order  from  the  court  directing  him  to  disregard 
and  violate  the  order  of  the  Commission,  at  the  same 
time  retaining  the  increased  fare  granted  by  that 
order,  which  increased  fare  was  granted  in  considera- 
tion of  the  operation  of  the  road  for  the  distance  and 
with  frequency  of  service  required  by  the  order.  If  it 
be  true  that  a  railroad  by  becoming  insolvent  and 
passing  into  the  hands  of  a  receiver,  acquires  a  posi- 
tion in  which  it  is  no  longer  subject  to  orders  of  this 
Commission  made  for  the  public  benefit  and  to  pre- 
serve the  public  convenience,  and  is  no  longer  sub- 
ject to  the  provisions  in  that  regard  of  the  Public 
Service  Commissions  Law,  a  somewhat  peculiar  situa- 
tion results.  It  is  a  position  which  ought  not  to  be  con- 
tinued for  any  extensive  period  of  time.  If  the  con- 
venience of  the  public  ia  to  liavc  no  consideration  in 
the  operations  of  the  receiver,  and  the  sole  and  only 
thought  is  as  to  whether  the  operation  is  profitable, 
and  if  a  particular  unprofitable  piece  of  operation  may 
be  abandoned,  although  the  public  is  inconvenienced 
thereby,  the  receiver  at  the  same  time  receiving  the 
benefits  of  the  increased  rate  of  fare  which  has  been 
granted  in  consideration  of  the  operation  of  the  part 
which  he  has  abandoned,  a  situation,  although  bene- 
ficial perhaps  to  the  security  holders  of  the  road  but 
wholly  disadvantageous  to  the  public,  has  resulted. 
There  has  here  been  a  reversion  to  the  archaic  system 
which  existed  prior  to  any  regulation  of  utilities  by 
this  or  its  predecessor  commissions,  if  this  railroad  is 
and  can  he  operated  without  regard  to  public  con- 
venience, without  obedience  to  our  orders,  and  with 
the  sole  object  in  view  of  protecting  and  enhancing  the 
trust  fund. 

In  this  situation  there  should  certainly  be  no 
increase  of  fare  on  the  line,  but  more  than  that,  the 
status  which  was  established  by  the  order  permitting 
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the  present  fares  but  conditional  upon  a  reasonable 
operation  of  the  road  and  its  operation  throughout, 
should  not  be  continaed  inasmuch  as  by  the  order  of 
the  court  the  receiver  has  been  discharged  by  the 
court  which  appointed  him  from  any  obligation  to 
comply  with  certain  of  its  important  conditions. 

The  increases  in  fare  which  have  been  approved  in 
the  earlier  portions  of  this  opinion  should  be  made 
effective  only  for  a  limited  period,  say  for  two  months. 
The  operations  of  the  receiver  on  those  lines  have  not 
been  objectionable,  they  have  not  been  in  violation  of 
onr  orders,  they  have  not  been  antagonistic  to  the 
public  interest.  But  in  case  they  should  so  become, 
the  Commission  would,  under  the  ruling  of  the  court 
in  this  case,  have  no  control  over  the  receiver's  opera- 
tions by  direct  order.  The  only  means  by  which  the 
Commission  can  protect  the  public  is  indirectly  by  its 
ontrol  over  the  amount  of  fare  to  be  collected.  If 
operations  arc  to  be  continaed  by  the  receiver,  whose 
sole  and  only  interest  is  the  revenue  obtainable,  this 
indirect  control  of  the  Commission  should  be  con- 
tinned  in  order  that  the  public  interest  may  not  suffer, 
and  an  order  permitting  the  collection  of  fare  in  excess 
of  the  amount  limited  by  section  181  of  the  Railroad 
Law  should  not  be  indeterminate. 

During  the  proceedings  certain  criticisms  were  made 
of  the  conduct  of  the  village  attorney  of  the  village 
of  Mamaroneck.  It  is  but  fair  to  say  that  the  sitting 
commissioner  believes  that  there  is  nothing  reprehen- 
sible in  his  conduct  and  that  in  advising  a  resolution 
authorizing  operations  to  the  band  stand  from  White 
Plains  he  was  acting  in  accordance  with  bis  belief  as 
to  the  best  interest  of  the  municipality  which  be 
represented. 

All  concur. 
3fl 
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In  the  Matter  of  Complaints  against  Proposed 
Increased  Rates  Filed  to  Take  Effect  August  26, 
1920,  Applicable  to  Carload  ShipmentB  of  Saud, 
Gravel,  Bocb,  Crushed  Stone  and  Slag 

Case  No.  7714 

(Pnblic  Service  CommissiOD,  Seeond  District,  April  7,  1921) 

BftUrokdi  —  freif  ht  ntei  —  peimlMioii  to  IncreaM  ntea  on  uad. 
etc.,  dlullowed. 

The  fact  that  a  Bmaller  ineome  ia  derived  from  the  increase 
of  rates  than  was  expected  indicates  that  the  trafBc  cannot  stand 
np  under  an  indefinite  increase,  but  at  some  point  an  economic 
limit  is  reached  aft^  which  an  increase  results  in  a  dep'  tion 
rather  than  in  an  increase  in  revenue.    (P.  637.) 

H.  H.  Fleming,  for  the  Ulster  and  Delaware  Rail- 
road Company. 

J.  F.  Keany,  for  the  Lor^  Island  Railroad  Company. 

George  W.  Stamp,  assistant  general  freight  agent, 
Long  Island  Railroad  Company. 

W.  O.  Story,  for  the  Delaware  and  Hudson  Com- 
pany. 

T.  Clem.  Beck,  assistant  general  freight  agent, 
Lehigh  Valley  Railroad  Company. 

I.  H.  Hubbel,  for  New  York  Central  and  Hudson 
River  Railroad  Company. 

M.  B.  Pierce,  for  all  the  carriers. 

Maurice  Williams,  assistant  general  freight  agent, 
Delaware,  Lackawanna  and  Western  Railroad  Com- 
pany. 
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C.  L.  ChapmaD,  general  freight  agent,  Erie  Rail- 
road Company. 

Francis  W.  Brown,  for  State  Highway  Commission. 

W.  L.  Sporborg,  chairman  of  the  Committee  of 
Producers  and  Users  Bock  Cut  Stone  Company. 

N.  D.  Cbapin,  for  State  Stone  Association  et  aL 

J.  E.  Cushing,  for  Cashing  Stone  Company. 

John  Bice,  for  General  Crushed  Stone  Company. 

James  Savage,  for  Buffalo  Crashed  Stone  Company. 

H.  V.  Owen,  for  Gallup  Sand  and  Gravel  Company. 

H.  N.  Snyder,  for  Buffalo  Slag  Company. 

William  F.  Pelton,  for  Empire  State  Contractorg' 
Association. 

Robert  J.  Summers,  for  Empire  State  Contractors' 
Association. 

David  T.  Bipton,  for  Empire  State  Contractors* 
Association. 

C.  S.  Thompson,  for  the  Delaware  and  Hudson  Com- 
pany. 

C.  E.  Major  and  Parker  McCoUester,  for  carriers. 

Fred  W.  Sarr,  first  deputy.  State  Highway  Depart- 
ment. 

J.  E.  Carroll,  for  the  J.  E.  Carroll  Sand  Company 
and  Buffalo  Gravel  Corporation. 

W.  E.  MacNasBer,  for  Semet  Soivay  Company. 
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Keli/>gg,  CommisBioner. —  In  this  proceeding  the 
propriety  of  permitting  carriere  by  rail  within  this 
jurisdiction  to  increase  freight  rates  on  cmshed  stone, 
sand,  gravel  and  slag  40  per  cent  is  to  be  determined. 

By  its  order  of  July  29,  1920  the  Interstate  Com- 
merce Commission  in  a  proceeding  entitled  Ex  Parte 
No.  74  in  the  Matter  of  the  Applications  of  Carriers 
in  Official  Southern  and  Western  Classification  Terri- 
tories for  Authority  to  Increase  Rates  authorized  an 
increase  in  freight  rates  in  the  official  claasification 
territory  of  40  per  cent. 

The  opinion  in  that  proceeding  is  reported  in  5S 
Interstate  Commerce  Commission,  220.  The  propriety 
of  extending  the  general  percentage  increase  to  the 
commodities  here  involved  was  seriously  questioned, 
and  the  opinion  of  the  Commission  contains  the  fol- 
lowing in  reference  thereto:  *'  We  are  not  convinced 
that  exceptions  should  be  made  at  this  time  from  the 
percentages  approved  for  traffic  generally.  However, 
the  record  does  suggest  that  rates  in  eastern  terri- 
tory  are  out  of  proportion  to  those  in  the  other  groups. 
The  carriers  have  indicated  a  willinghess  promptly  to 
readjust  rates  in  cases  where  hardship  results  from 
the  general  percentage  increases,  and  their  special 
attention  is  called  to  these  commodities  to  the  end 
that  such  action  may  be  taken  as  the  facts  may  seem 
to  warrant."    (Pp.  250,  251.) 

Following  the  order  of  the  Interstate  Commerce 
Commission  the  carriers  in  Case  No.  7693  (23  St.  Dept. 
Bep.  631)  applied  to  this  Commission  for  permission 
to  file  on  short  notice  tariffs  increasing  by  40  per  cent 
intrastate  freight  rates  to  conform  to  the  order  of  the 
Literstate  Commerce  Commission  in  Ex  Parte  No.  74. 
This  Commission  in  that  proceeding  by  its  order  of 
August  19,  1920,  permitted  such  filing  of  tariffs  on 
short  notice  but  did  not  assume  to  approve  such  rates 
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80  made  effective  or  any  of  them.  The  following 
appears  in  the  opinion  on  this  subject :  "  Soand  public 
policy  and  commercial  interest  both  dictate  that  a 
special  permission  shoald  be  granted  bnt  in  granting 
it  the  Commission  does  not  indicate  its  approval  or 
disapproval  of  the  rates  contained  in  the  tariff .  These 
will  be  subject  to  complaint,  investigation,  and  sus- 
pension if  the  propriety  of  suspension  in  any  case  is 
made  to  appear." 

Upon  the  hearing  it  was  substantially  conceded  by 
counsel  representing  the-  carriers,  that  the  large 
increase  should  not  apply  to  certain  commodities 
including  those  under  consideration  here.  The 
minutes  show  the  following  colloqny  between  the  mem- 
bers of  the  Commission  and  the  representative  of  the 
carriers:  "  Commissioner  Irvine:  This  situation 
occurs  to  me  as  one  that  might  possibly  arise.  Sup- 
pose the  Commission  gave  you  authority  to  have  your 
rate  effective  on  a  few  days'  notice,  and  then  it  turned 
out  that  the  operation  of  the  increase  on  some  par- 
ticular commodity  would  place  the  rate  away  beyond 
what  the  traffic  would  hear,  although  higher  than  the 
cost  of  transportation,  and  we  have  perhaps  a  very 
large  industry  whose  existence  is  threatened,  even  by 
the  temporary  enforcement  of  the  rate  —  Mr.  Pauld- 
ing :  I  think  that  has  been  recognized  by  the  authori- 
ties. Mr.  Paulding:  Oenerally,  that  is  a  situation  that 
has  been  recognized.  We  all  know  that  crushed  stone, 
and  gravel  perhaps  are  commodities,  and  others  are 
commodities,  which  could  not  stand  a  very  large 
increase,  or  any  increase  perhaps,  and  move ;  that  the 
industry  would  perha))s  be  destroyed  in  case  of  a  large 
increase ;  bnt  those  are  matters  which  I  may  say  very 
frankly  would  not  require  action  by  the  Public  Service 
Commission  or  Interstate  Commerce  Commission. 
Commissioner  Irvine:  I  think  the  Commission  should 
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have  to  itself  power  to  give  instantaneotis  relief  in 
such  cases.  Mr.  Paulding :  I  am  not  dealing  with  that 
phase  of  the  question.  I  am  saying  those  are  matters 
which  will  be  adjusted  very  promptly.  In  fact  they 
are  in  process  of  examination  now." 

No  adjustment,  however,  has  been  made  after  grant- 
ing special  permission  to  file  tariffs  on  short  notice. 
Almost  immediately  this  Commission  was  in  receipt 
of  complaints  from  the  Commission  of  Highways  of 
the  State  of  New  York,  the  Empire  State  Contractors 
Association  representing  about  seventy-eight  road 
contractors  and  numerous  producers  and  shippers  of 
the  commodities,  who  ultimately  being  joined  by  other 
shippers,  represent  upwards  of  80  per  cent  of  the  com- 
mercial tonnage  moving  by  rail. 

Upon  receipt  of  these  complaints  this  Commission 
by  order  of  August  24,  1920  {23  St.  Dept.  Rep.  636), 
entered  upon  a  hearing  upon  the  lawfulness  of  the 
rates  in  question  and  suspended  the  operation  of  the 
tariifs.  Subsequent  suspension  orders  were  made,  the 
last  of  which  is  still  in  force. 

The  proceeding  and  the  suspension  order  originally 
included  cement  but  as  to  that  commodity  this  Com- 
mission by  its  order  of  October  7,  1920,  dismissed 
the  proceeding  and  the  filed  tariffs  in  relation  thereto 
thereupon  became  effective.  We  have  therefore  for 
determination  a  case  involving  the  propriety  of  an 
increase  of  40  per  cent  in  the  existing  rates  for  trans- 
portation of  crashed  stone,  sand,  gravel  and  slag  and 
in  such  a  case  the  amendment  of  section  29  of  the 
Public  Service  Commissions  Law  by  chapter  240  of 
the  Laws  of  1914  provides  "  •  •  •  the  burden  of 
proof  to  show  that  the  increase  in  rate  or  projwsed  in- 
crease in  rate  is  just  and  reasonable  shall  be  upon  the 
common  carrier.** 

About  78  per  cent  of  the  total  commerinal  produe- 
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tion  of  theie  commodities  is  used  in  the  constmction, 
maintenance  and  repair  of  public  highways  and 
streets.  About  tbree-fonrths  of  that  percentage  being 
used  niK>n  State  highways,  the  rest  by  local 
monicipalities. 

They  are  the  lowest  grade  commodities  transported 
by  the  railroads. 

Daring  the  years  1919-1920  the  selling  price  f.  o.  b. 
the  shipping  x>oint  for  crushed  stone,  ranged  from 
eighty-seven  cents  to  one  dollar  and  forty-one  cents 
per  ton,  for  sand  and  gravel  from  forty-two  cents  to 
ninety  cents,  and  for  slag  from  seventy-four  cents  to 
one  dollar.  In  the  current  year  the  prices  are 
declining. 

The  average  load  of  these  commodities  is  forty-nine 
tons  per  car. 

These  commodities  move  in  open  top  cars  and  are 
not  liaible  to  injure  the  equipment  and  leave  no  refuse. 

They  cannot  be  injured  in  transit  and  damage 
claims  are  very  infrequent. 

They  move  between  the  middle  of  April  and  the 
middle  of  November. 

The  cars  used  for  this  species  of  transportation 
have  their  principal  and  most  valuable  use  in  the 
transportation  of  coal.  The  evidence  given  clearly 
shows,  although  there  is  some  dispute  on  this  subject, 
that  the  movement  of  these  commodities  from  the 
shipping  point  to  their  destination  is  principally  in 
the  direction  of  the  movement  of  the  empty  coal  cars 
back  to  the  mines  and  further  that  the  movement 
being  from  April  to  November  is  at  a  time  when  trans- 
portation of  coal  is  not  at  its  height  and  when  there 
is  an  abondance  of  cars  available  for  the  transporta- 
tion of  these  commodities. 

Based  upon  the  prices  of  1919  the  rate  per  ton  for 
the  average  haul  varies  from  59  per  cent  to  170  per 
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cent  of  the  value  of  the  commoditiea.  An  increase 
of  40  per  cent  of  the  rate  would  increase  this  propor- 
tion from  83  per  cent  to  238  per  cent  of  the  coat  of 
the  commodity  at  the  point  of  shipment.  The  cost  of 
tranaportation  bears  snch  a  large  percentage  to  the 
value  of  the  commodity  that  any  large  increase  in 
such  coat  tends  directly  to  prevent  the  movement  of 
the  commodity.  Especially  in  connection  with  these 
materials  hauls  from  any  aubstantial  distance  from 
the  point  of  production  are  prohibited,  and  commodi- 
ties of  an  inferior  quality  but  of  easier  access  are 
aubatituted. 

The  fear  of  the  shippers  that  so  atartliag  an 
increase  in  cost  may  lead  to  the  destruction  of  their 
business  is  not  without  foundation. 

As  compared  with  iron  ore,  which  is  a  commodity 
somewhat  similar  as  to  its  transportation  character- 
istics but  much  more  valuable,  the  rates  for  these 
commodities  as  now  in  effect  are  as  much  or  more  per 
net  ton  than  they  are  per  gross  ton  of  iron  ore  with 
the  40  per  cent  increase  added. 

A  large  amount  of  evidence  was  given  by  the  pro- 
testants  which  fairly  established  the  fact  that  the 
rates  charged  for  these  commodities  in  other  jurisdic- 
tions and  sections  were  no  higher  and  in  some  cases 
less  under  the  increase  provided  for  in  Ex  Parte  No. 
74  than  those  existing  in  this  State  without  such 
increase.  It  further  appeared  that  the  general  level 
of  freight  rates  in  those  jurisdictions  was  on  other 
commodities  substantially  higher  than  with  us. 

The  carriers  base  their  claim  for  this  increased 
rate  upon  three  grounds  as  summarized  in  their 
brief : 

(1)  That  operations  under  the  increase  allowed  by 
Ex  Parte  No.  74  have  not  yielded  a  6  per  cent  income 
as  was  expected  but  have  only  produced  at  the  annual 
rate  for  the  carriers  as  a  whole  3.2  per  cent. 
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(2)  That  the  traffic  has  moved  under  the  increase 
of  interstate  rates  and  intrastate  rates  in  neighbor- 
ing  jnrisdiction. 

(3)  That  the  substantial  part  of  the  tonnage  is  in 
the  direction  of  the  transportation  to  the  coal  mines 
for  which  the  latter  commodity  there  is  a  greater 
need  of  the  cars  available. 

The  contention  that  because  more  revenne  is 
needed  increased  rates  should  be  charged  for  these 
commodities  is  not  controlling.  If  so,  any  increase 
of  rate  proposed  by  a  carrier  would  be  justified.  The 
fact  that  a  smaller  income  is  derived  from  the 
increase  in  rates  than  was  expected  indicates  that 
the  traffic  cannot  stand  up  under  an  indefinite  increase 
but  at  some  point  an  economic  limit  is  reached  after 
which  an  increase  reanlta  in  a  depletion  rather  than 
an  increase  in  revenue.  This  would  be  the  probable 
effect  of  the  increase  of  the  present  rates  of  the  com- 
modities in  question,  over  the  very  substantial 
increases  which  were  made  thereon  by  the  Director 
General  of  Railroads  during  Federal  control. 

That  the  traffic  has  continued  to  move  in  nearby 
States  under  increased  rates  is  not  a  controlling  con- 
sideration. It  appears  from  the  record  that  at  least 
some  substantial  portion  of  this  movement  was  due 
to  the  fact  that  contracts  for  road  construction  had 
already  been  made  and  the  contractors  were  under  a 
legal  obligation  to  complete  the  work. 

The  third  claim  of  the  carriers  that  cars  needed  for 
transportation  of  coal  from  the  mines  must  be 
diverted  to  accommodate  this  traffic  and  therefore  a 
higher  rate  is  proper  is  not  sustained  by  the  evidence. 
The  contrary  appears  generally  to  be  the  case.  The 
movement  is  more  in  the  direction  of  the  flow  of 
empty  coal  cars  and  in  any  event  is  during  the  season 
when  the  demand  of  cars  for  coal  is  much  below  its 
peak. 
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The  evidence  hereinbefore  referred  to  bears  upon 
cert^  general  principles  affecting  rate  making  and 
indicates  that,  taking  into  consideration  the  various 
characteristics  of  this  class  of  transportation,  these 
commodities  are  already  bearing  their  full  share  of 
the  transportation  burden. 

Not  only  have  the  carriers  failed  to  sustain  the 
bnrden  of  proof  showing  their  right  to  the  requested 
increase  but  the  unreasonableness  of  the  proposed 
increase  appears  conclusively  upon  the  record.  An 
order  should  therefore  be  entered  cancelling  the 
tariffs  filed  as  to  those  commodities  and  disallowing 
the  proposed  increase  of  rates. 

Hill,  Chaiirman,  and  Barhite  and  Van  Namee,  Com- 
missioners, concur;  Irvine,  Commissioner,  not  voting. 


In  the  Matter  of  the  Petition  of  Hbnbt  Mullen  and 
Prbh  Mullen  (Co-partners),  under  Chapter  667, 
Laws  of  1915,  for  a  Certificate  of  Public  Con- 
venience and  Necessity  for  the  Operation  of  a  Stage 
Route  in  the  City  of  Plattsburg  (it  Being  Proposed 
That  the  Boute  Shall  be  Operated  in  and  Between 
Plattsburg  and  House's  Point) 

Case  No.  8149 

(Poblic  Serrice  Commiasion,  Second  Distriot,  April  7,  1921) 

AntomobUe  wtMgt  lines  —  certllLeate  of  paUlc  coBTenlenea  utd 
necanit7  sruitad. 

The  fact  that  the  principal  intennediate  village  on  tlie  route 
of  a  proposed  automobile  stage  tin«  is  not  now  served  by  a 
common  carrier  connecting  it  directly  with  the  coon^  Beat, 
the  prioeipal  commercial  cent«r  of  the  vicinity,  would  aeem 
to  be  a  snfHeient  reason  for  granting  the  certificate.   (P.  Sil.) 
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Harold  A,  Jerry,  for  petitionera,  by  C.  M.  Har- 
rington. 

Newton  B.  Cass  and  W.  L.  Pattisson,  for  Plattsbnrg 
Traction  Company  and  Delaware  and  Hndson  Com- 
pany. 

Kellooo,  Commissioner. —  This  is  an  application 
for  permission  to  operate  an  anto  bns  line  in  the  city 
of  Plattsburg,  as  part  of  a  throogh  ronte  between 
that  city  and  Bonse'a  Point. 

It  is  opposed  by  the  Delaware  and  Hndson  Bail- 
road  Company,  which  operates  a  steam  railroad 
between  said  points,  and  was  opposed  by  the  Platts- 
burg Traction  Company,  which  operates  a  street  snr- 
face  railroad  located  in  the  city  of  Plattsburg.  The 
objection  of  the  latter,  however,  was  obviated  by  a 
statement  on  the  part  of  the  petitioners  that  they 
did  not  intend  to  carry  passengers  locally  in  the  city 
of  Plattsburg,  and  an  agreement  on  their  part  to 
accept  a  certificate  prohibiting  snch  operation. 

The  operation  of  the  proposed  line  is  over  an 
improved  State  road.  Bnnning  northerly  from  Platts- 
burg, the  first  settlement  is  Beekmantown,  four  miles 
away.  Beekmantown  Comers  is  six  miles  beyond 
Beekmantown.  West  Chazy  is  four  miles  beyond 
Beekmantown  Comers.  Chazy  is  six  miles  beyond 
West  Chazy.  Champlain  is  eight  miles  beyond  Chazy 
and  Rouse's  Point  is  four  miles  beyond  Champlain, 
making  a  total  distance  of  thirty-two  miles.  The  rail- 
road runs  in  a  more  direct  route,  and  is  twenty-three 
and  three-tenths  miles  in  leng^  between  these  points. 

The  ronte  of  the  bus  line  along  the  State  road  is 
somewhat  circnitons,  taking  in  the  settlements  of 
Beekmantown  Comers  and  the  village  of  Champlain, 
which  are  not  touched  by  the  railroad.  The  latter  is 
a  village  with  a  population  of  abont  1,279,  in  1915. 
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Beekmantown  Comers  has  a  population  of  aboat  200. 
There  are  residences  along  the  line,  and  Plattsbnrg 
is  the  county  seat  and  commercial  center  of  the  entire 
locality. 

People  on  the  proposed  route  have  frequent  occa- 
sion, in  the  transaction  of  their  business,  and  the  pur- 
suit of  their  pleasure  to  visit  the  city,  which  is  the 
largest  community  within  a  radias  of  many  miles. 

Following  is  the  present  operating  schedule  of  the 
railroad : 


NorthboHHd 

Leave    Pkttsbui^ 

..     6:42  A. M. 

1:36  P.M. 

7:06  p.m. 

Arrive  Rouse's  Point  ... 

..     6:«P.1I. 

2:40  P.M. 

8:05  P.M. 

Leave   Rouse's  Point  . . 

..    7:05  a.m. 

11:40  a.m. 

8:56  p.m. 

Arrivo  Plattabnre; 

..     8:00  A.  H. 

12:30  P.M. 

9:48  P.M. 

In  the  summer  time  the  addition  of  several  trains 
to  this  schedule  is  made,  which  are  not,  however, 
available  except  in  that  season,  and  the  time  of  the 
arrival  and  departure  of  which  is  now  somewhat 
uncertain. 

The  trouble  with  the  railroad  schedule,  insofar  as 
it  serves  these  communities,  seems  to  be  that  there 
is  DO  early  train  from  Plattsburg  to  the  points  iu 
question,  and  neither  is  there  a  late  train  in  the  even- 
ing to  accommodate  persons  returning  from  local 
entertainments. 

The  bus  line  proposed  to  operate  on  the  following 
schedule : 

A.  M.  A.  M.  P.  H.  P.  M. 

Leave    Rouse's  Point 10:00  1:30  eKW 

"        Cbamplain 10 :16  1 :45  6 :15 

"        Chazy 7:00  10:35  2K»5  6:30 

«        West   Chazy    ....     7:16  10:50  2:20  6:60 
"        Beekmantown 

Comers 7:30  11 :05  2:36  7:05 

"        Beel:mantown   ...     7:35  11:10  2:40  7:20 

Arrive  Plattabui^ 7:50  11:25  2:66  7:25 
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A.  U.  A.  M.  P.  U.  P,  II. 

Leave    Plattsburg 8:30  12:00  3:50  l.«:00 

"  Beekmantown   ...  S:4S  12:15 p.m.   4:06  10:16 

"  Beekmantown 

Corners 8:60  12:20  4:10  10:20 

«  West  Chasy    ....  9:06  12:36  4:25  10:35 

"        Chazy 9:30  12:50  4:40  10:50 

"        ChampUin 0:40  1:10  5:00  U:10 

"  Bouae'B  Point  .. .  9:56  1:26  5:15  11:26 

The  railroad  operations  are  not  extensive,  and  a 
tally  for  March  2."),  1921 ,  showB  that  the  total  passen- 
ger fares  collected  on  that  day  in  both  directions 
between  Plattsburg  and  Rouse's  Point  and  all  inter- 
mediate points  was  144,  from  which  the  total  revenue 
was  eighty-eight  dollars  and  eighty-two  cents. 

The  petitioners  propose  to  commence  operations 
with  a  Bnick  car,  which  will  accommodate  only  four 
persons  besides  the  driver.  This  equipment  will  be 
added  to  as  conditions  demand. 

The  petitioners  seem  to  be  of  suflScient  solvency  to 
initiate  and  maintain  the  enterprise. 

The  fact  that  the  principal  intermediate  village  on 
the  rente,  Champlain,  is  not  now  served  by  a  common 
carrier  connecting  it  directly  with  the  county  seat, 
and  the  principal  commercial  center  of  the  vicinity, 
wonld  seem  to  be  a  sufficient  reason  for  granting  the 
certificate.  The  infreqnency  of  the  railroad  opera- 
tions also  indicates  that  between  stations  the  added 
bus  service  would  be  a  public  convenience,  which  in 
addition  would  serve  for  the  residents  along  the  road, 
some  of  which  are  removed  from  the  railroad  station 
by  substantial  distances. 

For  these  reasons  a  certificate  of  public  convenience 
and  necessity  shoald  issue,  subject,  however,  to  the 
usual  conditions,  and  also  containing  the  condition 
that  no  local  passengers  shall  be  carried  in  the  city 
of  Plattsburg. 

All  concur. 
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In  the  Matter  of  the  Appeal  of  Thomas  Maheb  Rela- 
tive to  Contracts  for  TnBtruction  and  Transporta- 
tion of  the  Pnpils  Residing  in  District  No.  5  of  the 
Town  of  Stanford,  Dutchess  Connty 

Case  No.  663 

(Edncatiaii  Departmeot,  K&nh  22,  1921) 

Sdiocd  dlrtricto  —  tnutM  —  powar  M  oontnct  for  instrucnon  of 
pnpllB. 

Where  the  numher  of  children  to  be  iiutnicted  was  veT7  lim- 
ited, it  wu  entirely  proper  for  the  buetee  of  the  district  to 
contract  for  their  instruction  if  authorized  by  Totfl  of  tha 
district  meeting. 

Edward  K.  Hass,  for  appellant 

Charles  A.  Hopkins,  for  respondent 

Gilbert,  Acting  Commissioner. —  This  is  the  second 
appeal  that  has  come  from  district  No.  5  of  the  town 
of  Stanford,  Dntehess  county,  during  the  present 
school  year  with  reference  to  contracting  for  the 
instrnction  and  transportation  of  the  pnpils.  The 
first  appeal  was  from  the  action  of  a  special  district 
meeting  held  on  August  4,  1920.  It  was  established 
that  the  notice  of  such  special  meeting  failed  to  state 
the  purposes  for  which  it  was  called  and  it  was  held, 
therefore,  that  the  action  taken  at  such  meeting  was 
unauthorized  in  view  of  the  specific  provisions  of  see- 
tion  197  of  the  Education  Law,  which  declares  that 
no  business  shall  be  transacted  at  a  special  meeting 
except  that  which  was  specified  In  the  notice. 

It  now  appears  that  prior  to  the  decision  of  the 
first  appeal  the  trustee  had  made  contracts  for  the 


DigiLizedbyGoOglc 


Matteb  of  Mahbb  543 

Edaeadoa  Department  [VoL  26] 

instmction  asd  transportation  of  the  pupils.  The 
appellant  asks  that  each  contracts  for  instniction  and 
transportation  be  set  aside,  that  the  trustee  be 
directed  to  employ  a  teacher  and  open  school  in  the 
district,  and  that  the  trastee  and  clerk  of  the  district 
be  enjoined  from  calling  any  special  meeting  to  take 
action  in  the  matter. 

The  trustee  has  answered  the  present  appeal  and 
seeks  to  justify  the  making  of  the  contracts  upon  the 
ground  that  at  the  annaal  meeting  held  on  May  4, 
1920,  "  It  was  resolved  that  the  said  tmstee  use  his 
judgment  in  educating  the  children  of  the  district, 
either  by  transporting  them  to  another  school  district, 
or  by  maintaining  the  school  in  said  district."  He 
alleges  that  at  the  time  of  the  annual  meeting  there 
was  but  one  child  of  school  age  in  the  district  and 
that  thereafter  one  family  moved  into  the  district  hav- 
ing two  <^ldren  of  school  age,  thus  making  three  in 
all  to  be  instructed. 

The  appellant  denies  that  any  action  was  taken  at 
the  annual  district  meeting  authorizing  the  trustee  to 
exercise  his  judgment  regarding  the  instmction  of 
the  pupils,  as  alleged  by  him. 

Neither  party  has  supported  his  allegation  by  refer- 
ence to  the  minutes  of  the  meeting  or  by  affidavits  of 
the  voters  present.  The  trustee,  being  the  principal 
district  officer,  must  be  presumed  to  have  more  definite 
and  specific  knowledge  as  to  what  took  place  at  the 
annual  meeting  than  has  the  appeUant,  who  has  not 
even  sho.wn  that  he  was  present  at  such  meeting.  The 
appellant  argues  that  if  the  annual  meeting  had  taken 
the  action  claimed  by  the  trustee  the  special  meeting 
held  August  fourth  would  not  have  been  necessary. 
The  trustee  explains  the  calling  of  such  special  meet- 
ing because  of  the  fact  that  additional  diildren  had 
come  into  the  district  aince  the  date  of  the  annaal 
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meeting  and  it  is  inferred  that  he  desired  to  have  a 
farther  expression  of  the  voters  before  making  con- 
tracts. 

Since  the  nomber  of  children  to  be  instructed  was 
very  limited  it  was  entirely  proper  for  the  trustee 
of  the  district  to  contract  for  their  instruction  if 
aathorized  by  vote  of  the  district  meeting.  A  district 
should  not  be  encouraged  to  maintain  school  where  the 
number  of  pupils  to  be  instructed  is  so  limited.  It 
is  common  experience  that  a  satisfactory  school  can 
not  be  run  with  so  few  pupils.  While  the  action  taken 
at  the  annual  meeting,  as  alleged  by  the  trustee,  was 
informal,  it  is  my  opinion  that  it  was  sufficient  to 
authorize  the  trustee  to  make  the  contracts  for  the 
instruction  and  transportation  of  the  pupils  since  the 
matter  was  left  to  his  discretion.  In  view  of  the 
situation  that  is  now  disclosed  I  would  not  be  justi- 
fied in  setting  aside  these  contracts  that  have  been 
made  and  under  whidi  the  children  of  the  district 
have  been  Instructed  and  transported  during  the  pre- 
sent school  year. 


The  appeal  is  dismissed. 


In  the  Matter  of  the  Appeal  of  LonisE  B.  Johnson 
from  the  Action  of  the  Board  of  Edaoation  of  the 
City  School  District  of  Elmira 

Case  No.  664 

(Edaeation  Department^  April  6,  192L) 

Boards  of  odocation  —  diflcriminatien  —  appeal  from  detemination 
of  board  dlsmlBsed. 

Upon  all  the  facts  submitted  there  is  a  failure  to  c 
tbe  charges  of  cruel  treatment  roade  by  the  appellanL 
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H.  D.  Wilcox,  for  appeUant. 

GiLBBBT,  Acting  Commissioner. —  The  appellant  is 
the  mother  of  Lee  Johnson,  a  boy  about  ten  years  of 
age,  who  attended  public  school  No.  3  in  the  city  of 
Ehnira  dnring  the  school  years  1918-1919  and  1919- 
1920.  She  complains  that  during  this  time  her  son 
was  discriminated  against  and  unjustly  treated  by  the 
principal  and  teachers  of  public  school  No.  3,  and  that 
the  board  of  education  of  the  city  of  Elmira  had 
refused  her  request  to  transfer  her  son  to  another 
school. 

It  is  unnecessary  to  recite  in  detail  the  alleged  acts 
constituting  the  appellant's  complaint.  All  bnt  one 
relate  to  minor  matters  of  school  discipline  and  admin- 
istration and  the  allegations  of  mistreatment  are 
emphatically  denied  by  the  respondents.  There  is  one 
allegation  made  by  the  appellant  which  deserves  more 
than  passing  consideration.  It  appears  that  on  the 
morning  of  December  11, 1919,  just  before  the  opening 
of  school,  the  appellant's  son  was  injured  while  play- 
ing with  other  pupils  in  the  school  yard.  It  later 
developed  that  one  of  the  bones  of  his  left  arm  was 
broken  just  above  the  wrist.  Shortly  after  entering 
the  school  building  be  reported  to  his  teacher  that  his 
wrist  hurt,  whereupon  she  sent  him  to  the  principal. 
In  the  answering  affidavit  the  principal  states: 
"  There  was  not  the  slightest  sign  of  swelling,  it  (the 
wrist)  was  not  discolored,  and  there  were  no  visible 
signs  of  its  being  injured."  The  principal  testifies 
that  Lee  "  said  he  felt  well  enough  to  stay  in  school 
and  did  not  wish  to  go  home."  At  noon  the  hoy  rode 
his  bicycle  from  the  school  building  to  his  residence. 
The  teacher  swears  he  made  no  complaint  daring  the 
morning  and  that  he  put  his  wraps  on  at  noon  without 
assistance. 

80 
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The  principal  complaint  made  by  the  appellant  is 
that  her  eon  was  cruelly  treated  by  the  teacher  and 
principal  in  being  reqnired  to  remain  at  the  school 
building  dnring  the  morning  session  of  school  notwith- 
standing his  wrist  was  broken.  An  examination  of  the 
child  made  by  a  physician  dnring  the  al'temoon  of  the 
same  day  disclosed  with  the  aid  of  the  X-ray  that 
there  was  a  transverse  fracture  of  the  radios  of  the 
left  arm  an  inch  or  more  proximate  to  the  epipherial 
line.  Upon  this  evidence  the  appellant  bajies  her  con- 
tention that  her  son  had  been  craelly  and  inhumanly 
treated  and  sabjected  to  physical  injnry. 

The  board  of  education  has  answered  the  appeal 
and  it  appears  that  such  board  has  made  a.  fnll  inves- 
tigation of  the  facts.  Affidavits  of  all  parties  con- 
nected with  the  school  system  who  had  knowledge  of 
the  facts  are  sabmitted.  There  is  not  the  slightest 
evidence  to  indicate  that  either  the  teacher  or  the  prin- 
cipal willfully  retained  the  pnpil  in  school  dnring  the 
morning  session  with  knowledge  that  one  of  the  bones 
of  the  child's  arm  was  broken.  Apparently  the 
physician  who  made  the  examination  was  able  to  dis- 
cover this  condition  with  the  aid  of  the  X-ray.  It  is 
not  to  be  supposed  that  the  teachers  were  in  position 
to  make  a  medical  examination  of  the  child,  nor  was 
the  child  apparently  suffering  such  pain  as  would  put 
them  on  notice  that  any  serious  injury  had  ocenrred. 
It  is  not  shown  that  any  serious  result  followed  a  pos- 
sible delay  in  the  treatment  of  the  fracture  because 
the  child  was  in  attendance  at  school  during  the  morn- 
ing session.  The  evidence  is  that  the  child  desired  to 
remain  in  school  rather  than  be  sent  home.  Upon  all 
the  facts  snbmitted  there  is  a  failure  to  establish  the 
charges  of  cruel  treatment  made  by  the  appellant.  It 
must  be  presumed  that  the  board  of  education  has 
made  its  investigation  in  good  faith  and  there  is  noth- 
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ing  in  the  record  which  would  lead  me  to  believe  that 
there  has  been  an  undue  discrimination  against  the 
appellant's  son  on  the  part  of  any  of  the  school  author- 
ities. I  therefore  find  no  auffieient  ground  for  inter- 
lerence  with  the  official  action  of  the  board. 

The  appeal  is  dismissed. 


In  the  Matter  of  the  Appeals  from  the  Action  of  thb 
District  Superintendent  in  Consolidating  Dis- 
tricts Nos.  5  and  8  of  the  Town  of  Burlington, 
Otsego  County,  and  Changing  the  Boundaries  of 
the  Consolidated  District  by  Annexing  Certain  Ter- 
ritory to  District  No.  11  of  Said  Town  and  Befns- 
ing  to  Reestablish  Former  District  No.  8 

Case  No.  665 

(Education  Department,  April  8,  1921) 

School  dlatifetB— ordon  of  district  ntperintcndtiit  coMoUdattln 
Kliool  dlitrlcta  Epprorwd. 

ChLBERT,  Acting  Commissioner. —  On  September  24, 
1918,  Floyd  B.  Thayer,  district  superintendent  of  the 
sixth  supervisory  district  of  Otsego  county,  issued 
an  order  dissolving  districts  Nos.  5  and  8  of  the  town 
of  Burlington,  Otsego  county,  and  from  the  territory 
thereof  established  a  new  district  to  be  known  as  dis- 
trict No.  5  of  said  town.  The  superintendent  recited 
in  his  order  as  a  reason  for  taking  bis  action  that  the 
qualified  electors  of  district  No.  8,  by  refusing  to  elect 
school  district  officers,  had  failed  to  provide  instruc- 
tion for  the  children  residing  in  said  district.  There- 
after the  superintendent  made  a  second  order,  based 
upon  the  conaentt*  of  the  trustees  of  the  districts 
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affected,  setting  off  certain  propertieB  of  coneolidated 
district  No.  5  to  district  No,  11  of  the  town  of  Burling- 
ton. At  the  same  time  the  superintendent  prepared 
a  third  order  further  altering  the  houndaries  of  the 
consolidated  district  by  transferring  properties  of  the 
appellants,  Shatesky  and  Zupevec,  to  district  No.  3 
of  the  town  of  Hnrtwick.  The  latter  town  being  within 
the  third  supervisory  district  of  Otsego  county,  the 
joint  action  of  the  district  superintendents  having 
jurisdiction  over  the  towns  of  Burlington  and  Hart- 
wick,  respectively,  was  necessary  to  make  such  order 
effective.  Grace  A.  Loudon,,  district  superintendent 
of  the  third  supervisory  district,  affixed  her  signature 
to  such  order  hut  before  the  same  was  filed  she  erased 
her  name  therefrom,  thereby  rendering  the  order 
ineffective. 

The  appellants  reside  in  former  district  No.  8  and 
more  than  three  miles  from  the  schoolhouse  of  the 
consolidated  district.  The  residences  of  Shateeky  and 
Zupevec  are  about  one  and  three-qnarters  miles  from 
the  schoolhouHc  of  district  No.  3,  Hartwiek.  Another 
appellant,  Louis  Sknbits,  resides  about  two  miles  from 
the  school  of  the  consolidated  district  and  near  the 
school  building  in  former  district  No.  8.  The  appel- 
lants have  asked  that  former  district  No.  8  be 
reestablished. 

The  question  arises  as  to  whether  the  best  interests 
of  the  children  and  of  the  community  will  be  pro- 
moted by  setting  aside  the  order  made  by  the  district 
superintendent  and  reestablishing  district  No.  8  as 
it  formerly  existed  or  by  retaining  the  consolidated 
district  and  altering  its  boundaries  by  transferring 
certain  property  to  district  No.  3,  Hartwiek.  If 
former  district  No.  8  were  to  be  reestablished  the 
school  building  in  said  district  most  be  reconstructed 
in  order  to  make  it  suitable  for  nse.    Families  reaid- 
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ing  in  that  portion  of  the  district  which  was  annexed 
to  district  No.  11,  Bnrlington,  and  who  are  entirely 
satisfied  with  the  school  facilities  famished  in  said 
district  protest  against  a  retnm  to  their  former  dis- 
trict. It  further  appears  that  because  of  the  location 
of  the  schoolhoase  in  district  No.  8  it  has  been  very 
diiTicult  in  the  past  to  obtain  a  satisfactory  teacher 
or  to  secure  a  suitable  boarding  place  for  her  within 
convenient  distance  of  the  school  building.  It,  there- 
fore, seems  inadvisable  to  require  a  reorganization  of 
such  district.  The  homes  of  the  appellants,  Shatesky 
and  Zupevec,  are  sufficiently  near  to  the  school  build- 
ing in  district  No.  3,  Hartwick,  so  that  no  undue  hard- 
ship will  result  to  the  children  of  these  appellants  if 
they  are  required  to  attend  school  in  such  district. 
The  children  of  the  appellant,  Skubits,  will  not  be 
required  to  travel  an  undue  distance  in  attending  the 
school  of  the  consolidated  district  since  their  home 
is  about  two  miles  from  such  school. 

The  reasons  that  have  been  advanced  on  behalf  of 
district  No.  3,  Hartwick,  for  declining  to  consent  to 
the  alteration  of  the  boundaries  of  such  district  so  as 
to  include  the  properties  of  the  appellants,  Shatesky 
and  Zupevec,  are  not  sufficient  when  it  is  considered 
that  the  school  of  such  district  is  practically  the  only 
one  available  for  the  children  of  these  two  families  to 
attend.  While  the  judgment  of  the  local  school  author- 
ities in  such  matters  is  entitled  to  careful  considera- 
tion I  am  convinced  that  this  is  a  clear  case  where  the 
educational  interests  of  these  children  constitute  a 
superior  claim  to  all  other  interests  and  considera- 
tions. Every  aspect  of  this  case  and  every  possible 
disposition  of  tiie  districts  and  district  boundaries 
have  been  carefully  examined  for  the  purpose  of  work- 
ing out  the  most  feasible  arrangement.  While  I  have 
reached  a  conclusion  in  this  case  with  some  hesitation 
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I  am  convinced  that  the  welfare  of  the  children  and 
of  the  community  will  be  promoted  by  sustaining;  the 
orders  which  have  already  been  made  by  the  district 
superintendent  of  the  sixth  supervisory  district  of 
Otsego  connty  and  by  directing  the  district  superin- 
tendent of  the  third  supervisory  district  to  join  with 
him  in  a  further  order  altering  the  boundaries  of  con- 
solidated district  No.  5  of  the  town  of  Burlington  by 
transferring  the  properties  of  the  appellants,  Shatesky 
and  Zupevec,  to  district  No.  3  of  the  town  of  Hartwi(^ 

The  appeals  are  dismissed. 

It  is  ordered  that  the  district  superintendent  of 
the  third  supervisory  district  of  Otsego  county  jointly 
execute  with  the  district  superintendent  of  the  sixth 
supervisory  district  of  Otsego  county  an  order  alter- 
ing the  boundaries  of  district  No.  5  of  the  town  of 
Burlington  by  transferring  the  properties  of  Anton 
Zupevec  and  Joseph  Shatesky  to  district  No.  3  of  the 
town  of  Hariwick. 


In  the  Matter  of  Construing  State  CoNSTTrunov, 
Article  VII,  Sbctiok  8 ;  Article  VII,  Section  7,  in 
Belation  to  State  Land  Acquired  for  a  Spedflo  Pur- 
pose Within  Forest  Preserve  Area 

(Attoraey-OenenLl,  April  6,  1921) 

State  Und  acqnlrMl  for  ipeciflc  porpow  wtthin  foTMt  vnmm 
area  —  power  of  dispoul. 

The  parcel  of  land  appropiiatod  as  a  part  of  the  Black  River 
Canal  STStem  at  Old  Forge  ia  owned  by  the  State  and  ia  a  part 
of  the  eanal  aystem.  Upon  abandonment  it  can  be  diapoeed  of 
by  the  Le^slatnre  in  ita  discretion  or  by  the  Canal  Board  or 
the  CommiKiioners  of  the  Land  Office  as  preacribed  by  the  Canal 
Iav  or  the  Public  Lands  Law. 
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Hon.  George  D.  Pratt,  Conservation  CommiBsioner, 
aabmitted  an  inquiry  and  raises  three  questions  con- 
cerning  a  parcel  of  land  three  roda  in  width  and  run- 
ning from  what  is  known  as  the  State  Fish  Hatchery 
parcel  at  Old  Forge,  N.  Y.,  to  the  end  of  the  Brown's 
Tract  road  and  containing  one  and  forty-one  hun- 
dredths acres,  viz: 

"  1.  Is  it  a  part  of  the  forest  preserve! 

'*  2.  If  not,  what  state  department  now  has  juris- 
diction and  control  thereoff 

"3.  If  not  a  part  of  the  forest  preserve,  would  leg- 
islation authorizing  its  sale  be  desirablet  " 

The  following  reply  was  transmitted : 

Newton,  Attorney-General,  by  Fennkul,  First  Dep- 
uty.— It  appears  that  the  land  in  question  which 
is  located  in  township  7,  Brown 's  tract,  town  of  Wil- 
mnrt,  county  of  Herkimer,  was  appropriated  by  the 
State  at  the  time  it  took  several  other  parcels  of  land 
for  the  purpose  of  enlarging  the  reservoirs  and 
feeders  of  the  Black  Biver  canal,  to  provide  for  a  road- 
way from  the  end  of  the  Brown's  tract  road  to  the 
dam  across  Moose  river  at  the  outlet  of  the  Fulton 
Chain  of  lakes. 

Senate  Document  No.  85  of  the  year  18M  (Vol.  9) 
has  as  volume  2  thereof,  the  annual  report  of  the 
Forest  Commission  for  the  year  1893  transmitted  to 
the  Legislature  January  16,  1894.  This  report,  at 
page  412  thereof,  has  the  award  of  the  Board  of 
Claims  made  in  March,  1885,  in  connection  with  the 
above  canal  appropriation.  Thia  award  appeared 
originally  in  award  book,  volume  2,  page  163. 

The  findings  of  fact  state  that  Alexander  B.  Lam- 
berton,  the  claimant,  was  the  owner  and  in  possession 
of  some  1,358.62  acres  of  land,  including  the  premises 
herein  as  well  as  the  "  Old  Forge  "  dam  and  snr- 
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ToTuiding  territory.  The  sixth  finding  of  fact  is  as 
follows:  "  That  said  State  also  took  and  perma- 
nently appropriated  to  its  use  for  a  road  3  rods  wide, 
the  following  described  land,  the  property  of  Claim- 
ant." Then  follows  a  specific  description  of  the  par- 
cel in  question.  It  is  further  found  that  the  fair 
value  of  the  lands  ao  permanently  appropriated  is  the 
sum  of  $250,  and  that  the  injury  and  damage  sus- 
tained by  said  claimant  by  reason  of  such  appropria- 
tion of  land,  loss  of  water  rights,  etc.,  is  the  sum  of 
$4,800.  The  said  Board  thereupon  awarded  the 
claimant  the  sum  of  $4,800  in  full  payment  for  said 
appropriation.  In  case  No.  117,  file  564,  in  the  annual 
records  of  the  State  Comptroller's  office  is  a  receipt 
for  $4,800  for  Black  River  canal  appropriation  "  in 
full  of  an  award  made  by  the  Board  of  Claims  for  the 
temporary  occupation  and  permanent  appropriation 
of  lands  and  property,  A.  B.  Lamberton."  Payment 
was  made  pursuant  to  chapter  463  of  the  Laws  of  1885 
which  was  a  special  appropriation  act  naming  vari- 
ous persons,  including  Lamberton,  and  the  amount  of 
awards  to  be  paid  to  each.  From  these  facts  it  is  evi- 
dent that  the  land  when  appropriated  became  a  part 
of  the  Black  Biver  canal  system. 

Information  at  hand  indicates  that  there  was  at  one 
time  a  poor  road  in  use  over  this  strip  but  this  has 
in  part  been  abandoned  and  a  number  of  important 
buildings  in  the  village  of  Old  Poi^e  are  located  on 
lots  partially  or  entirely  on  said  parcel.  Title  to  said 
lots  has  in  many  cases  been  conveyed  to  the  present 
owners  or  their  predecessors  by  warranty  deeds.  A 
part  of  the  strip  is  in  the  bed  of  the  present  improved 
State  road  at  this  point. 

The  parcel  of  9.78  acres  known  as  the  Fish  Hatchery 
parcel  at  the  end  of  this  strip  is  used  by  the  State  as 
a  station  for  the  propagation  of  fish  and  is  in  charge 
of  the  Conservation  Commission. 


.,  Google 


CoNSTEUcnoK  OP  State  Const.  Art.  VII,  §  8    553 

Attorne^-Gener&l  [YoL  25] 

The  ConBtitution  of  1846,  article  VII,  section  6,  pro- 
vided: "  The  legislatare  ahall  not  sell,  lease,  or  other- 
wise dispose  of  any  of  the  canals  of  the  state,  bat 
they  shall  remain  the  property  of  the  state  and  under 
its  management  forever." 

The  Constitntional  Convention  of  1867  attempted 
to  modify  this  provision  so  as  to  leave  the  Legislatare 
at  liberty  to  dispose  of  any  canal  which  did  not  pay 
expenses.  It  was  shown  that  several  lateral  branches, 
among  them  the  Black  Biver  canal,  had  been  losing 
ventures  for  the  State.  The  Convention,  however, 
concluded  to  adhere  to  the  earlier  policy  and  prohibit 
the  disposition  of  any  canal. 

In  1874,  article  VII,  section  6,  was  amended  to  read 
as  follows:  "  The  legislature  shall  not  sell,  lease  or 
otherwise  dispose  of  the  Erie  canal,  the  Oswego  canal, 
the  Champlain  canal,  or  the  Cayuga  and  Seneca  canal ; 
but  they  ahall  remain  the  property  of  the  State,  and 
under  its  management  forever." 

The  section  further  provides  for  the  disposal  of 
moneys  received  from  the  sales  of  canal  lands.  By 
this  amendment  the  Legislatare  was  given  the  discre- 
tion to  dispose  of  the  Black  Biver  canal  lands.  Two 
legislative  commissions  reported  to  the  Legislature 
in  1876  and  both  favored  the  retention  of  the  said 
canal  for  its  feeders  and  reservoirs  as  a  source  of 
supply  for  the  Erie.  Acting  presumably  upon  the 
reports  of  these  commissions,  the  Legislature  passed 
chapter  ^H  of  the  Laws  of  1877  authorizing  the  aban- 
donment and  sale  of  certain  lateral  canals  but  did 
not  include  the  Black  Biver  canal.  There  were  no  stat- 
atory  or  constitutional  changes  affecting  the  parcel  of 
land  under  discussion  mitll  the  constitutional  amend- 
ment of  1882  taking  effect  January  1,  1883.  By  this 
amendment  the  Black  Biver  canal  was  added  to  the 
existing  list  of  canals  that  could  not  be  sold,  leased 
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or  otherwise  disposed  of.  The  Constitution  of  1891, 
article  VII,  aection  8,  retained  the  canal  provision 
affecting  the  Blac^  River  canal  and  the  prohibition 
is  still  in  force. 

It  being  established  that  the  constitutional  provi- 
sion prohibiting  the  sale  of  canal  lands  has  been 
operative  against  said  land  for  all  the  periods  since 
its  appropriation  with  the  exception  of  aboat  three 
years  immediately  prior  to  January  1,  1883,  and  that 
during  said  three  years  the  Legislature  having  the 
power  to  dispose  of  it,  did  not  do  so,  the  question  as 
to  whether  it  has  lost  its  status  as  canal  lands  in  any 
other  way  becomes  pertinent. 

The  constitutional  prohibition  against  sale  or  other 
disposal  inclndes  all  canals  but  the  constmction  of 
this  section  by  the  courts  has  always  been  such  as  to 
allow  the  State  to  dispose  of  those  parts  of  the  canal 
system  which  were  not  desirable  or  necessary  for  its 
continued  operation.  People  v.  Stephens,  13  Hun,  17 ; 
Genesee  Valley  Canal  R.  R.  Co.  v.  Slaight,  49  id.  35; 
Lynch  v.  Partridge,  36  Misc.  Rep.  302 ;  Matter  of  Com- 
stock,  25  N.  Y.  St.  Eepr.  611 ;  Sweet  v.  City  of  Syra- 
cuse, 129  N.  Y.  316 ;  Opinions  of  the  Attomey-Oenerat 
for  the  year  1895,  p.  349 ;  Opinions  of  the  Attorney- 
General  for  the  year  1900,  p.  128;  Opinions  of  the 
Attorney-General  for  the  year  1909,  pp.  475,  706; 
Opinions  of  the  Attorney-General  for  the  year  1918, 
p.  191. 

Chapter  511  of  the  Laws  of  1915,  amending  section 
5  of  chapter  147  of  the  Laws  of  1903,  which  is  the 
Barge  Canal  Act,  by  section  5  provided  for  the  sale 
of  lands,  structures  or  waters  now  used  for  canal  pur- 
poses and  rendered  unnecessary  by  reason  of  said 
improvement.  It  also  provided  for  the  disposal  of 
lands  becoming  unnecessary  by  reason  of  change  of 
the  alignment  of  the  canal.  It  is  clear  that  neither 
class  of  lands  described  includes  this  one. 
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The  Canal  Law,  article  III,  section  15,  subdivision 
3,  provides  that  the  Canal  Board  may:  "  Determine 
whether  any  lands,  taken  for  the  purposes  of  the 
canals,  may  be  sold  or  exchanged  for  other  lands, 
beneficially  to  the  state,  and  in  all  cases  of  determina- 
tion that  any  such  lands  may  be  sold  or  exchanged, 
may  sell  the  same,  or  may  exchange  the  same  for 
other  lands  required  for  the  purposes  of  the  canals, 
and  in  order  to  carry  any  such  sale  or  exchange  into 
effect  may  authorize  the  superintendent  of  public 
works  to  execute  and  deliver  to  the  purchaser,  in 
the  name  of  the  people  of  the  state  a  quit-claim  of 
such  lands.  But,  before  such  deed  shall  be  effective, 
it  shall  be  recorded  by  the  superintendent  of  public 
works  in  the  office  of  the  secretary  of  state.  And 
the  superintendent  of  public  works  is  hereby  directed 
forthwith  to  record  duplicates  of  all  deeds  heretofore 
execated  by  him  under  this  subdivision  in  the  oflficc 
of  the  secretary  of  state.  This  provision  shall  not 
be  construted  to  affect  the  powers  of  the  commission- 
ers of  the  land  office  to  sell  abandoned  canal  lands,  as 
otherwise  directed  by  law." 

Subdivision  4  confers  upon  the  Canal  Board  the 
power  to  "  Determine  whether  lands,  taken  for  the 
purposes  of  the  canals  have  been  abandoned.*'  After 
such  abandonment  the  lauds  may  be  disposed  of 
according  to  the  Public  Lands  Law  if  they  do  not  fall 
within  the  purview  of  section  5  of  the  Barge  Canal 
Act. 

The  Public  Lands  Law,  section  50,  provides : 

"  Sale  of  abandoned  canal  lands.  The  commis- 
sioners of  the  land  office  may  sell  and  convey  the 
right,  title  and  interest  of  the  state  in  and  to  any  real 
property,  acquired  for  canal  purposes,  which  the  canal 
board,  by  resolution,  determine  to  have  been  aban- 
doned for  such  purposes,  including  any  real  property. 
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which,  at  the  time  it  was  taken  for  canal  purposes, 
was  owned  by  the  state,  and  was  thereafter  conveyed 
by  the  state  with  fidjoining  lands  without  express 
reservation  of  the  part  covered  by  the  canal,  other 
than  abandoned  canals,  sold  and  conveyed  by  the 
state  prior  to  April  twenty-seventh,  eighteen  hundred 
and  sixty-nine,  and  other  than  dry  docks  within  the 
canal  blue  lines  in  the  city  of  Oswego,  built  by  per- 
mission of  the  state,  and  other  than  lands  and  strue- 
tures  rendered  useless  for  canal  purposes  by  the 
improvement  of  state  canals  authorized  by  chapter  one 
hundred  and  forty-seven  of  the  laws  of  nineteen  hun- 
dred and  three  and  chapter  three  hundred  and  ninety- 
one  of  the  laws  of  nineteen  hundred  and  nine  and 
the  acts  amendatory  thereof  and  supplemental  thereto, 
proceedings  for  the  abandonment  and  sale  of  which 
are  provided  for  in  sections  fifty-two,  fifty-three, 
fifty-four,  fifty-five,  fifty-six,  fifty-seven,  fifty-eight, 
fifty-nine  and  fifty-nine-a  of  this  chapter,  and  chap- 
ters  eight  hundred  and  ninety-three  and  eight  hun- 
dred and  ninety-four  of  the  laws  of  nineteen  hundred 
and  eleven.  If  such  property  is  used  at  the  time  of 
such  abandonment  as  a  hydraulic  canal,  such  convey- 
ance shall  not  prevent  the  future  use  thereof  for  that 
purpose,  but  shall  expressly  reserve  the  right  to  con- 
tinue the  same." 

The  only  part  of  this  section  which  can  apply  to 
the  present  discussion  is  the  general  provision  at  the 
beginning  thereof.  The  lands  specifically  described  in 
the  express  terms  of  the  statute  beginnii^  with  the 
words  "  including  any  real  property "  could  not 
include  the  strip  of  land  in  question.  This  class  ape- 
cifieally  described  is  abandoned  canal  lands  sold  by 
the  State  prior  to  April,  1869,  with  the  exception  of 
certain  dry  docks  in  the  city  of  Oswego,  the  lands  ren- 
dered useless  for  canal  purposes  by  the  Barge  canal 
improvement    (Laws   of  1903,  chap.  147),   and  the 
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Caynga  find  Seneca  Canal  Act  (Laws  of  1909,  chap. 
391),  proceediiigs  for  the  abandonment  and  sale  of 
which  are  provided  for  by  sections  52  to  59-a  of  the 
said  Public  Lands  Law;  chapters  893  and  894  of  the 
Laws  of  1911,  refer  to  lands  in  Schenectady  connty. 

Section  52  refers  to  two  classes  of  lands  only,  viz. : 
those  for  which  the  improved  cEinal  famishes  a  sub- 
stitute and  canal  lands  no  longer  necessary  because  of 
an  alternative  available  water  route.  Evidently 
neither  of  these  classes  includes  this  parcel 

The  legal  title  of  the  State  could  not  be  lost  by 
non-user  or  adverse  possession.  49  Hun,  35,  supra. 
There  could  be  no  abandonmeDt  of  the  title  of  the 
land  in  fact  evidenced  by  use  and  possession  of  others 
than  the  State  that  would  constitute  a  legal  abandon- 
ment. Bobie  v.  Sedgwick,  35  Barb.  319 ;  East  Tennes- 
see Iron  d  Coal  Co.  v.  Wiggin,  68  Fed.  Repr.  446; 
City  of  Philadelphia  v.  Riddle,  25  Penn.  St.  259. 

The  abandonment  in  contemplation  of  the  canal 
statutes  is  not  directed  to  title  but  is  procedure  laid 
down  by  law  to  formally  determine  by  ofScial  action, 
after  proper  proof  submitted,  that  the  particular  land 
there  tmder  consideration  is  no  longer  necessary  for 
the  purposes  for  which  it  was  taken  and  formerly 
used.  The  State  is  the  only  one  competent  to  decide 
this  question.  The  only  way  to  abandon  it  is  by  an 
act  of  the  Legislature  or  by  following  out  the  statu- 
tory procedure  provided.  Affirmative  action  must  be 
taken  by  the  State  or  no  abandonment  occurs.  Aban- 
donment as  a  prerequisite  to  a  sale  of  canal  land  can 
mean  nothing  less  than  a  compliance  with  the  statu- 
tory requirements. 

Upon  abandonment  the  title  to  said  land  does  not 
revert  to  the  original  owners  or  their  successors,  but 
remains  in  the  State.  Rexford  v.  Knight,  11  N.  T.  308; 
Elbridge  v.  Cittf  of  Bitighamton.  120  N.  Y.  309. 

It  is  competent  for  the  Legislature  to  pass  an  act 
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declaruig  canal  lands  abandoned  and  directing  their 
sale.  OpiniouB  of  the  Attorney-General  for  the  year 
1911,  p.  116. 

An  examination  of  the  statnteB  since  1880  shows 
no  action  on  the  part  of  the  Legislature  affecting  this 
property  and  a  search  in  the  varions  State  depart- 
ments discloses  no  evidence  that  it  has  ever  been  offi- 
cially abandoned. 

The  land  never  having  been  abandoned  by  the  Leg- 
islature nor  by  the  Canal  Board  must  stilt  be  canal 
lands  subject  to  the  constitntional  prohibition  against 
the  sale  or  disposal  of  the  same. 

Chapter  13  of  the  Laws  of  1883  directed  that  after 
its  passage  no  sale  should  be  made  of  lands  of  the 
State  in  Herkimer  and  other  counties.  It  is  not  now 
important  to  consider  whether  this  act  applied  to  canal 
lands  or  not  as  it  was  expressly  repealed  by  chapter 
332  of  the  Laws  of  1893  and  I  know  of  no  present 
prohibition  of  law  prohibiting  the  sale  of  the  land  in 
question  after  the  necessary  statutory  requirements 
have  been  complied  with. 

The  various  Forest  Preserve  acts,  although  nomi- 
nally affecting  the  property  at  the  dam  to  which  this 
roadway  leads,  could  not  impress  the  lands  with  the 
attributes  of  Forest  Preserve  lands  because  they  were 
not  yet  abandoned  for  the  use  for  which  they  were 
taken  and  would,  therefore,  still  be  within  the  consti- 
tutional inhibition  against  use  or  disposal  for  any 
other  purpose  than  that  for  which  they  were  taken, 
viz.,  for  canal  use.  I  quote  from  the  Attorney- 
General's  Opinion  of  1918,  cited  above:  '*  So  far  as 
the  Legislature  has  made  provision  for  the  canal 
improvement  and  has  appropriated  lands  therefor, 
such  improvement  must  be  deemed  to  be  a  separate 
and  distinct  public  work  and  the  lands  purchased  in 
good  faith  and  sound  discretion  for  canal  purposes 
are  canal  lands  and  not  part  of  the  Forest  Preserve." 
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That  is  equally  as  true  of  lands  appropriated  for 
the  old  canal  as  it  is  for  the  present  Barge  eanal  aya- 
tem  of  which  they  are  a  part. 

The  Conservation  Law,  section  62,  anbdivision  1, 
subhead  "a",  excepts  from  the  Forest  Preserve 
"  lands  within  the  limits  of  any  village  or  city." 

The  General  Conatruction  Law,  section  54,  defines 
the  term  "  village  '*  to  mean  "  an  incorporated 
village." 

The  village  of  Old  Forge  was  incorporated  in  1903 
and  if  the  land  were  now  abandoned  it  would  not 
become  a  part  of  the  Forest  Preserve  and  be  subject 
to  the  constitutional  prohibition  against  sale  (art. 
VII,  §  7),  but  would  become  unappropriated  State 
lands  as  defined  in  section  30  of  the  Public  Lands  Law. 

As  already  noted,  section  5  of  the  Barge  Canal 
Law  providing  for  the  disposal  of  canal  lands  could 
not  apply  to  this  land  because  of  the  limitations  of  the 
act.  So  far  as  canal  lands  appropriated  prior  to  1903 
are  concerned,  it  only  applies  when  they  are  rendered 
unnecessary  by  the  improvements  directed  by  the 
Barge  Canal  Act. 

A  summary  shows  three  methods  by  which  the  land 
might  be  diaposed  of : 

1.  Pursuant  to  subdivision  3  of  section  15  of  the 
Canal  Law.  Operating  thereunder  the  canal  board 
would  be  bound  to  proceed  most  "  beneficially  "  to 
the  State.  This  would,  undoabtedly,  mean  an 
appraisal  and  a  sale  for  the  approximate  value 
thereof.  An  exchange  could  only  be  nude  for  lands 
required  for  canal  uses. 

2.  Under  subdivision  4  of  said  section  15  of  the 
Canal  Law,  the  Canal  Board  could  declare  the  lands 
abandoned  and  then  they  could  either  be  sold  pursu- 
ant to  section  50  and  the  subsequent  sections  of  the 
Public  Lands  Law  or  disposed  of  by  act  of  the 
Legislature. 
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3.  The  Legislatare  could  pass  a  law  declaring  said 
lands  abandoned  and  then  eell  or  make  such  other  dis- 
posal of  them  as  it  sees  fit. 

The  answer  to  your  first  question  is  that  the  land 
referred  to  is  not  a  part  of  the  Forest  Preserve. 

Answering  your  second  question,  I  would  say,  it 
is  canal  land  within  the  immediate  jurisdiction  and 
control  of  the  Department  of  Public  Works  and  sub- 
ject to  disposal,  when  and  if  abandoned,  as  above  set 
forth. 

As  to  whether  it  would  be  desirable  for  the  Legis- 
lature to  authorize  its  sale,  it  is  not  within  the 
province  of  this  office  to  determine.  However,  if  the 
Legislature  desires  to  do  so  it  clearly  has  the  power 
to  make  such  disposal  of  it  as  it  sees  fit  subject  only 
to  the  restrictions  above  noted.  Certain  inaccuracies 
in  the  map  of  the  parcel  submitted  to  me  have  been 
called  to  my  attention  which  would  make  it  advisable 
to  have  a  corrected  map  made  if  any  disposal  is  to  be 
made  of  the  premises. 


In  the  Matter  of  the  Claim  for  Compensation  under 
the  Workmen's  Compensation  Law  Made  by  Mrs. 
Callib  Casuon,  Widow,  on  Behalf  of  Herself  and 
Infant  Child  on  Account  of  the  Death  of  Hans 
Carlson,  against  Hogoson  Brothers,  Employer,  and 
Employers'  LiABiLnr  Assurance  Corporation, 
Ltd.,  Insurance  Carrier 

Case  No.  1925104 

(State   IndtiBtriHl   CommisBion,    October  19,  192ft) 

Award  to  widow  and  minor  child  for  doAth  of  omplofM  at  bandi 
of  fellow  woiker. 

Deceased,  after  a  fight  with  a  fellow  employee  and  while 
foing  away  from  the  scene  of  the  atruggle,  was  atraek  1^  an- 
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other  fellow  employee  and  sustained  injuries  whieh  reanlted  in 
his  death. 
Sayer,  CommiHioiier,  dissents. 

This  claim  came  on  for  hearing  before  the  State 
Industrial  Commission  at  its  office,  124  East  Twenty- 
eighth  street,  New  York  city,  N.  Y.,  on  October  19, 
1920,  and  October  5,  1920. 

Bernard  L,  Shientag,  counsel  to  State  Indnstriat 
Commission. 

Bertrand  L.  Pettigrew,  for  employer  and  insurance 
carrier. 

George  E.  Fleming. 

John  J.  O'Connor. 

By  the  Commission. — All  the  evidence  submitted 
before  this  Commission  having  been  heard  and  duly 
considered,  the  Commission  makes  its  conclusionR  of 
fact,  award  and  decision  as  follows : 

On  June  10,  1920,  the  day  on  which  Hans  Carlson 
sustained  the  injuries,  which  resulted  in  his  death  on 
June  11,  1920,  he  resided  at  No.  123  East  One  Hun- 
dred and  Sixteenth  street,  New  Yoi*  city,  N.  Y.,  and 
was  employed  as  a  machinist  by  Hoggson  Brothers, 
with  office  and  principal  place  of  business  at  No,  485 
Fifth  avenue.  New  York  city,  N.  Y.;  said  employer 
being  engaged  in  the  business  of  the  manufacture 
of  interior  woodwork,  building  construction  and 
decorating. 

On  June  10,  1920,  Hans  Carslou  bad  an  altercation 
with  a  workman,  one  Opera,  at  his  employer's  plant, 
when  Carlson,  bis  foreman,  ordered  him  to  perform 
some  of  his  designated  duties.  One  Bureen,  a  fellow 
employee  of  Opera's,  hearing  and  seeing  this  alterca- 
36 
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Hon  had  ill  feeling  towards  deceased  on  account  of  the 
attitnde  Carlson  had  towards  Opera.  In  a  short  while 
thereafterwards,  Bnreen  and  Carlson  fought  and 
while  they  were  fighting,  Opera  stood  at  hand  watch- 
ing. After  said  fight  and  while  Carlson  was  going 
away  from  the  scene  of  the  struggle  with  Bnreen, 
Opera  who  was  standing  behind  the  lumber  pile  near 
the  scene  of  the  fighting  struck  deceased  on  the  head, 
whereupon  deceased  sustained  a  fracture  of  the  skull 
f.om  which  he  died  at  the  hospital  on  June  11,  1920. 
At  the  time  deceased  sustained  the  injuries  which 
resulted  in  his  death,  he  was  not  the  aggressor,  nor 
did  he  in  any  way  initiate  or  provoke  the  assault. 

The  injuries,  which  resulted  in  the  death  of  Hans 
Carlson  were  accidental  injuries  and  arose  out  of  and 
in  the  course  of  his  em^oyment. 

The  average  weekly  wage  of  Hans  Carlson  was  the 
sum  of  twenty-eight  dollars  and  eighty-five  cents. 

It  does  not  appear  whether  written  notice  of  injury 
and  death  was  ^ven  to  the  employer  within  the  time 
prescribed  by  section  18  of  the  Compensation  Law, 
but  inasmuch  as  the  employer  had  actual  knowledge 
of  the  injury,  i  id  death,  neither  the  employer  nor 
insurance  carrier  was  prejudiced  by  the  lack  of  such 
notice,  if  any. 

Award  of  compensation  is  hereby  made  against 
Hoggson  Brothers,  employer,  and  Employers'  Liabil- 
ity Assurance  Corporation,  Ltd.,  insurance  carrier, 
to  the  widow,  Gallic  Carlson,  and  minor  child,  Paul 
Carlson,  of  Hans  Carlson,  deceased,  as  follows: 

To  Callie  Carlson,  widow,  at  the  rate  of  e^ht  dol- 
lars, sixty-five  and  one-half  cents  weekly  dnring 
widowhood  with  two  years '  compensation  in  one  sum 
upon  remarriage;  to  Paul  Carlson,  son,  age  sixteen, 
at  the  rate  of  two  dollars,  eighty-eight  and  one-half 
cents  weekly  until  he  shall  have  arrived  at  the  age  of 
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eighteeo  years;  and  in  case  of  the  subsequent  death 
of  Callie  Carlson,  widow,  then  the  payment  to  Paul 
Carlson,  son,  shall  be  increased  until  he  shall  be  receiv- 
ing a  sum  equal  to  15  per  cent  of  the  above  mentioned 
average  weekly  wage.  Payment  of  compensation  to 
begin  in  each  instance  as  of  June  11, 1920. 

Further  award  is  hereby  made  to  Callie  Carlson, 
widow,  in  the  sum  of  $100  on  account  of  the  funeral 
expenses  of  Hans  Carlson,  deceased. 

The  failure,  if  any,  to  give  written  notice  of  injury 
and  death  to  the  employer  within  the  time  prescribed 
by  section  18  of  the  Compensation  Law  is  hereby 
excused  on  the  ground  that  neither  the  employer  nor 
insurance  carrier  was  prejudiced  by  the  lact  of  such 
notice,  if  any. 

Satbb,  Commissioner. — All  the  evidence  points  to 
the  deceased  being  the  aggressor.  At  any  rate  when 
he  left  his  machine  and  went  behind  the  pile  of  Imn- 
ber  to  fight,  he  left  his  employment.  The  accident 
did  not  arise  out  of  nor  in  the  course  of  his  employ- 
ment.   The  award  cannot  be  sustained. 


In  the  Matter  of  the  Claim  for  Compensation  under 
the  Workmen's  Compensation  Law  Made  by 
Akdbew  John  Maheb,  against  Gaffnet's  Express 
Company,  Employer,  and  The  Teavelbbb  iNStm^ 
ANCE  Company,  Insurance  Carrier 

Caee  No.  1952131 

(Btate  Indutiul  CommiiBion,  November  1,  1920) 

Sormuit  palmonai7  tnbercnloito  nviTod  by  extnonUauy  itnln— 
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Thia  claim  came  on  for  hearing  bc'ore  the  State- 
Indnstrial  Conmiission  at  its  office  at  New  York  city, 
N.  Y.,  on  January  27,  1920,  February  16,  1920,  April 
23, 1920,  March  27, 1920,  April  23, 1920,  November  1, 
1920. 

Bernard  L.  Shientag,  counsel  to  State  Industrial 
Commission. 

Powers  &  Kaplan,  for  claimant 

By  the  Commission. —  All  the  evidence  submitted 
before  the  Commission  having  been  heard  and  duly 
considered,  the  Commission  makes  its  conclusions  of 
fact,  award  and  decision  as  follows: 

On  November  17, 1919,  the  day  when  Andrew  John 
Maher  received  the  injuries  hereinafter  described,  he 
resided  at  228  East  Twenty-seventh  street,  borough 
of  Manhattan,  city  and  State  of  New  York,  and  was 
employed  by  Gaffney's  Express  Company,  engaged 
in  the  business  of  transporting  baggage  and  express 
matters,  with  an  office  and  place  of  business  located 
at  138  East  Thirty-second  street,  borough  of  Man- 
hattan, city  and  State  of  New  York.  Andrew  John 
Maher  was  employed  as  a  driver  of  a  horse  and 
wagon  owned  and  operated  by  his  employer. 

On  November  17,  1919,  Andrew  John  Maher  was 
working  for  his  employer,  driving  a  horse  and  wagon 
with  which  he  delivered  and  received  trunks  and 
baggage.  He  was  directed  by  his  employer  to  go  to 
a  house  located  on  West  Seventy-sixth  street,  bor- 
ough of  Manhattan,  city  and  State  of  New  York,  for 
the  purpose  of  receiving  and  delivering  a  trunk.  The 
trunk  in  question  weighed  about  200  pounds,  and 
while  Andrew  John  M^er  was  endeavoring  to  place 
the  same  on  his  ha.ck  and  carry  it  to  his  express 
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wagon,  and  while  standing  on  a  winding  stairway 
which  made  it  difficult  for  him  to  maneuver  said 
tmnk,  his  foot  slipped  and  as  a  result  the  heavy 
tmnk  which  he  supported  on  his  shoulders  produced 
an  extraordinary  and  unexpected  strain  in  his  chest, 
and  he  was  obliged  to  permit  the  tmnk  to  fall  back- 
ward. The  said  strain  produced  instant  pain  in  his 
chest,  and  he  felt  as  if  he  had  been  ruptured  in  the 
costal  margin  at  the  lower  border  of  his  ribs.  That 
evening  the  pain  in  his  chest  becfune  more  intense, 
and  he  was  confined  to  his  bed  as  a  result  of  said 
injury  for  about  eighteen  days,  and  his  health  gradu- 
ally declined  up  to  the  present  time.  The  said  strain 
revived  a  dormant  pulmonary  tuberculosis,  and  the 
enervating  effect  of  this  disease  so  lowered  his  vital- 
ity and  disease-resisting  power,  that  both  lungs 
became  involved,  and  as  a  direct  result  of  said  injury 
he  was  disabled  from  February  17,  1920,  (  >  Septem- 
ber 12,  1920 ;  and  on  that  day  he  was  still  disabled. 

The  injuries  received  by  Andrew  John  Maher  were 
accidental  injuries,  and  arose  out  of  and  during  the 
course  of  his  employment. 

The  average  weekly  wage  of  Andrew  John  Maher 
was  the  sum  of  nineteen  dollars  and  seventeen  cents. 

It  does  not  appear  whether  written  notice  of  injury 
was  given  to  the  employer  within  the  time  prescribed 
by  section  18  of  the  Workmen's  Compensation  Law, 
but  neither  the  employer  nor  the  insurance  carrier 
was  prejudiced  by  the  failure  to  give  written  notice 
of  injury,  because  verbal  notice  of  injury  was  given 
to  the  employer  by  the  claimant  herein  three  days 
after  the  same  occurred. 

Award  of  compensation  is  hereby  made  against 
Gaffney's  Express  Company,  employer;  and  the 
Travelers  Insurance  Company,  insurance  carrier,  to 
Andrew  John  Maher,  injured  employee,  for  twenty- 
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five  and  one-third  weeks,  at  twelve  dollars  and 
seventy-eight  cents  per  week,  covering  the  period 
from  February  17,  1920,  to  September  12.  1920, 
amounting  to  the  total  of  throe  hundred  and  twenty- 
three  dollars  and  seventy-six  cents;  and  this  claim  is 
hereby  continued  for  further  hearing. 

The  failure  to  give  written  notice  of  injury  to  the 
employer  within  the  time  prescribed  by  section  18  of 
the  Workmen's  Compensation  Law  is  hereby  excused 
on  the  ground  that  neither  the  employer  nor  the  insur- 
ance carrier  was  prejudiced  b>-  the  failure  to  give 
written  notice  of  injury,  because  verbal  notice  of 
injury  was  given  to  the  employer  by  the  claimant 
herein  three  days  after  the  same  occurred. 


In  the  Matter  of  the  Claim  for  Compensation  under 
the  Workmen's  Compensation  Law  made  by  Louis 
Katz,  against  A.  Kadans  &  Co.,  Employer,  and 
The  Tratblbes  Insurance  Company,  Insurance 
Carrier 

Case  No.  1944092 

(State  IndHstrial  CommiBsiou,  December  7,  1920) 

Olainumt,  &  cbanSenr,  while  in  the  antomobUe  of  Us  emplorw, 
WM  stabbed  b7  an  nnknown  insane  man  —  award  made. 

This  claim  came  on  for  hearing  before  the  State 
Industrial  Commission  at  its  office,  124  East  Twenty- 
eighth  street.  New  York  city,  N.  Y.,  on  July  28,  1920, 
October  7,  1920,  October  26,  1920,  November  17,  1920, 
and  December  7,  1920. 

Bernard  L.  Shientag,  counsel  to  the  State  Industrial 
Commission. 
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Benjamin  C.  Loder,  for  employer  aud  insurance 
carrier. 

Claimant  in  person. 

By  the  Commission. —  All  the  evidence  submitted 
before  the  Commission  having  been  heard  and  daljr 
considered,  the  Commission  makes  its  conclnsionB  of 
fact,  award  and  decision  as  follows: 

On  May  7,  1920,  the  day  on  which  Louis  Katz  sus- 
tained the  injuries  herein  referred  to  he  resided  at 
No.  344  Eodney  street,  Brooklyn,  N.  Y.,  and  was 
employed  aa  a  chauffeur  by  A.  Kadans  &  Co.,  with 
office  and  principal  place  of  business  at  Nob.  10-12 
Ludlow  street,  New  York  city,  N.  Y. ;  said  employer 
being  engaged  in  the  business  of  wholesale  dealers  in 
dairy  products  and  importers,  and  operating,  in  con- 
nection therewith,  vehicles. 

On  May  7,  1920,  while  the  said  Louis  Katz  was 
engaged  in  the  regular  course  of  his  employment  and 
while  he  was  driving  his  employer's  automobile  south 
on  Essex  street,  in  the  direction  of  East  Broadway, 
and  in  so  doing,  having  come  upon  a  large  crowd  of 
]><'oplc  who  had  gathered  about,  he  stopped  his  car, 
wJiereupon  he  was  stabbed  by  an  unknown  insane 
man  on  the  right  thigh  and  in  both  wrists,  the  crowd 
together  with  the  insane  man  having  surged  beside 
his  car,  and  on  account  of  which  injuries  claimant  was 
disabled  from  May  7,  1920,  to  October  7,  1920,  on 
which  date  he  was  still  disabled. 

The  average  weekly  wage  of  Louis  Katz  was  the 
sum  of  thirty-one  dollars  and  seventy-three  cents. 

The  injuries  sustained  by  Louis  Katz  were  acci- 
dental injuries  and  arose  out  of  and  in  the  course 
of  his  employment. 

It  does  not  appear  whether  written  notice  of  injury 
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was  given  to  the  employer  within  the  time  prescribed 
by  section  18  of  the  CompenBation  Law,  but  inasmuch 
as  the  employer  had  actual  knowledge  of  the  injury, 
neither  the  employer  nor  insurance  carrier  was 
prejndiced  by  the  lack  of  such  notice,  if  any. 

Award  of  compensation  is  hereby  made  agmnst  A. 
Kadans  &  Co.,  employer,  and  the  Travelers  Insur- 
ance Company,  insurance  carrier,  to  Louis  Katz, 
injured  employee,  for  the  period  covering  July  11, 
1920,  to  July  12,  1920,  at  the  rate  of  twenty  dollars 
per  week  and  for  the  period  covering  July  12,  1920, 
to  October  7,  1920,  at  the  rate  of  seven  dollars  and 
eighty-two  cents  per  week,  and  this  claim  is  hereby 
continued  for  fariher  hearing. 

The  failure,  if  any,  to  give  written  notice  of  injury 
to  the  employer  within  the  time  prescribed  by  section 
18  of  the  Compensation  Law,  is  hereby  excused  on 
the  ground  that  the  employer  had  actual  knowledge 
of  the  injury,  and  that  neither  the  employer  nor  insur- 
ance carrier  was  prejudiced  by  such  failure,  if  any. 


In  the  Matter  of  the  Claim  for  Compensation  under 
the  Workmen's  Compensation  Law  Made  by  Mata- 
LENA  Mangieri,  Widow,  on  Behalf  of  Herself  and 
Minor  Children,  on  Account  of  the  Death  of  Loms 
Manqieri,  against  Oun  J.  Stephens,  Inc.,  Em- 
ployer, and  Qlobe  iNDEHNrrr  Cohpant,  Insurance 
Carrier  ^^^^  ^^  1950002 

(State  Indtutrikl  CommiBaion,  December  30,  1920) 

Award  to  widow  tod  minor  chUdrsB  —  unplayiiMnt  bald  not  to  bo 
narlUma. 

Employee  puUin|r  l>(x>t  under  rig  at  doek  not  engaged  in  • 
maritime  punnit. 
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Death  rcBiiltiiig  from  pneumODia  oontraeted  from  falling  over- 
board while  in  the  course  of  employment. 

This  claim  came  on  for  hearing  before  the  State 
Industrial  Commiasion  at  ite  offices,  New  York  city, 
N.  Y.,  on  September  4,  1919,  December  16,  1&20, 
December  23,  1920,  and  December  30, 1920. 

Bernard  L.  Shientag,  ooonsel  to  the  State  Indas- 
trial  Commiasion. 

Bobert  M.  McCormick,  for  employer  and  insarance 
carrier. 

Claimant  in  person. 

By  the  Commission. — All  the  evidence  submitted 
before  the  Commission  having  been  heard  and  duly 
considered,  the  Commission  makes  its  conclusions  of 
fact,  award  and  decision  as  follows : 

On  June  26, 1919,  the  day  on  which  Louis  Mangieri 
sustained  the  injuries  which  resnlled  in  bis  death  on 
July  1, 1919,  he  resided  at  No.  311  East  One  Hundred 
and  Fifty-fourth  street.  New  York  city,  N.  Y.,  and 
was  employed  as  a  laborer  by  Olin  J.  Stephens,  with 
yard  and  principal  place  of  business  at  220  East  One 
Hundred  and  Thirty-eighth  street,  Bronx,  New  Yoit 
city,  N.  Y.;  said  employer  being  engaged  in  the  retail 
and  wholesale  coal  and  wood  business. 

On  June  26, 1919,  while  the  said  Louis  Mangieri  was 
engaged  in  the  regular  course  of  his  employment  and 
while  pulling  in  boat  L.  W.  B.  No.  ^,  he  slipped  and 
fell  overboard.  He  got  out  of  the  water  and  was  able 
to  pull  the  boat  under  the  rig  at  the  dock  and  then 
went  home,  but  thereafter  developed  double  broncho- 
pneumonia from  which  he  died  on  July  1,  1919,  his 
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death  being  the  direct  result  of  the  acddent  sustained 
by  him  on  June  26, 1919. 

The  average  weekly  wage  of  Louis  Mangieri  was 
the  SDin  of  twenty-three  dollars  and  eight  cents. 

The  injuries  sustained  by  Louis  Mangieri  were  acci- 
dental injuires  and  arose  out  of  and  in  the  course  of 
his  employment. 

It  does  not  appear  whether  written  notice  of  injury 
or  death  was  given  to  the  employer  within  the  time 
prescribed  by  section  18  of  the  Compensation  Law, 
but  inasmuch  as  the  employer  had  actual  knowledge 
of  the  injury  and  death,  and  provided  medical  aid  and 
attendance,  neither  the  employer  nor  insurance  car- 
rier was  prejudiced  by  the  lack  of  such  notice,  if  any. 

Louis  Manffieri  left  him  surviving,  Mra.  Matalena 
Mangieri,  widow,  aged  thirty  years,  Josephine  Man- 
gieri, daughter,  aged  twelve  years,  Antonette  Man- 
j<ieri,  daughter,  aged  ten  years,  Madeline  Mangieri, 
daughter,  aged  eight  years,  Louise  Mangieri,  daugh- 
ter, aged  six  years,  and  Marguerite  Mangieri,  daugh- 
ter, aged  three  years,  the  claimants  herein. 

At  the  time  Louis  Mangieri  sustained  the  injuries 
which  resulted  in  his  death,  he  was  not  engaged  in  n 
maritime  pursuit  nor  was  he  working  under  a  mari- 
time contract. 

Award  of  compensation  is  hereby  made  against  OUn 
J.  Stephens,  Inc.,  employer,  and  Globe  Indemnity 
Company,  insurance  carrier,  to  the  widow  and  minor 
children  of  Louis  Mangieri,  deceased  employee,  as 
follows;  To  Mrs.  Matalena  Mangieri,  widow,  aged 
thirty  years,  at  the  rate  of  six  dollars  and  ninety-two 
and  four-tenths  cents  weekly,  during  widowhood,  with 
two  years'  compensation  in  one  sum  upon  remarriage; 
to  Josephine  Mangieri,  daughter,  aged  twelve  years, 
to  Antonette  Mangieri,  daughter,  aged  ten  years;  to 
Madeline  Mangieri,  daughter,  aged  eight  years;  to 


DigiLizedbyGoOglc 


GoATER  V.  D'Olier  571 

Stetfl  Industrial  CommiBsion  [Vol.  26] 

Loniae  Manffieri,  daughter,  aged  six  years;  to  Mar- 
guerite Man^ieri,  daughter,  aged  three  years,  at  the 
rate  of  one  dollar  and  sixty-nine  cents  weekly  to  each 
until  they  ahall  respectively  arrive  at  the  age  of  eigh- 
teen years,  and  in  case  of  subsequent  death  of  Mata- 
lena  Mangieri,  then  the  payments  to  the  children  shall 
he  proportionately  increased  until  each  shall  be  re- 
ceiving a  sum  equal  to  15  per  cent  of  the  above-men- 
tioned average  weekly  wage;  and  to  Mrs,  Matalena 
Mangieri,  in  the  sum  of  one  hundred  dollars  on 
account  of  the  funeral  expenses  of  Louis  Mangieri, 


The  failure,  if  any,  to  give  written  notice  of  injury 
or  death  to  the  employer  within  the  time  prescribed  by 
section  18  of  the  Compensation  Law,  is  hereby  excused 
on  the  ground  that  the  employer  had  actual  knowledge 
of  the  injury  and  provided  medical  aid  and  attend- 
ance, and  that  neither  the  employer  nor  insurance  car* 
rier  was  prejudiced  by  such  failure,  if  any. 


Tn  the  Matter  of  the  Claim  for  Compensation  under 
the  Workmen 's  Compensation  Law  Made  by  Edwin 
Waltbk  Goateb,  against  William  L.  D'Oijbb  and 
F.  Clyde  Suluvaw,  Receivers  for  V.  S.  & 
Cuban  Allied  Wobkb  Enoineebinq  Corporation, 
Employer,  and  The  Travelers  Insurance  Coh- 
PANT,  Insurance  Carrier 

Case  No.  1031144 

CommiBaioii,  M&rah  3,  1921) 


Award  niKds  to  nnplorM  ta  Injnrlm  buUIumI  ovtalde  of  State. 

Clainuuit,  after  leaving  railroad  station  in  Philadelphia  where 

he  had  gone  to  procure  a  time  table  and  while  on  hia  way  to 
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k«ep  an  appointment  MinceniiDg  his  employers'  bosiDeaa,  tiu 
struck  hy  an  automobile. 

On  July  15,  1920,  Edwin  Walter  Gk»ater  sustained 
injuries  while  engaged  in  the  course  of  his  employ- 
ment, which  injuries  were  caused  hy  his  being  struck 
by  an  automobile  owned  by  Nathan  Klotz,  while 
crossing  a  public  highway  at  Philadelphia,  Penn.  An 
action  was  started  by  the  claimant  for  injuries 
against  Nathan  Klotz  in  the  Court  of  Common  Pleas, 
No.  2,  of  Philadelphia  Co.,  Penn.,  which  action 
was  discontinued  on  the  21st  day  of  February,  1921. 
An  election  to  sue  a  third  party  under  the  Workmen's 
Compensation  Law  was  filed  on  behalf  of  the  claim- 
ant on  November  26,  1920,  with  the  Commission,  and 
a  certification  of  discontinuance  of  the  third  party 
action  was  filed  with  the  Commission  on  February 
24,  1921.  The  case  then  came  on  for  hearing  before 
the  Commission  on  March  3,  1921,  at  which  time  the 
Commission  made  an  award  for  compensation  for 
eighteen  weeks'  disability  at  twenty  dollars  per  week 
covering  the  period  from  October  27,  1920,  to  March 
2,  1921,  from  which  award  the  employer  and  insur- 
ance carrier  now  appeal.  From  July,  15,  1920,  to 
October  27,  1920,  the  claimant  was  paid  his  wages. 
He  made  no  claim  for  compensation  for  that  period. 

This  claim  came  on  for  hearing  before  the  State 
Industrial  Commission,  at  its  offices,  New  York  city, 
N.  Y.,  on  March  3,  1921. 

Bernard  L.  Shientag,  counsel  to  the  State  Indus- 
trial Commission. 

Benjamin  C.  Loder,  for  employer  and  insurance 
carrier. 

Claimant  in  person. 
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By  the  Commission. — All  the  evidence  snbmitted 
before  the  Commission  having  been  heard  and  duly 
considered,  the  CommiBsion  makes  its  conclusions  of 
fact,  award  and  decision  as  f oUows : 

On  July  15,  1920,  the  day  on  which  Edwin  Walter 
Goater  sustained  the  injuries  herein  referred  to,  he 
resided  at  No.  396-a  Monroe  street,  Brooklyn,  New 
York,  and  was  employed  as  an  engineer  by  William 
L.  D'Olier  and  P.  Clyde  Sullivan,  receivers  for  United 
States  and  Cuban  Allied  Works  Engineering  Corpo- 
ration, with  plant  and  principal  place  of  business  at 
No.  50  Broad  street,  New  Toik  city;  said  employer 
being  engaged  in  the  manufacture  of  sugar  machinery 
and  air  compressorB. 

On  July  15,  1920,  the  said  Edwin  Walter  Qoatei 
was  working  for  bis  employer  at  Philadelphia,  Penn., 
obtaining  machinery  for  a  plant  which  was  being  con- 
structed by  his  employer  at  Dnlce,  Nnmero,  Cuba. 
The  claimant  had  an  appointment  with  a  representa- 
tive of  the  Philadelphia  Link  Belt  Company,  for  the 
night  of  July  15,  1920,  concerning  some  of  his 
employer's  business  after  which  appointment  he 
intended  to  return  to  New  York.  At  2  p.  m.  on 
July  15,  1920,  while  engaged  in  the  regular  course 
of  his  employment  he  left  the  Hotel  Vendig  at  Filbert 
and  Thirteenth  street,  Philadelphia,  Penn.,  to  go  to 
the  Broad  street  station  of  the  Pennsylvania  Railroad 
to  procure  a  time  table  so  as  to  arrange  his  schedule 
for  the  night  and  hie  retnm  to  New  York,  after  having 
a  conference  and  kept  his  appointment  with  the  rep- 
resentative of  the  Philadelphia  Link  Belt  Company. 
Upon  leaving  the  Broad  street  station  after  having 
procured  the  time  table  and  while  attempting  to  cross 
Broad  street,  and  while  engaged  in  the  regular  course 
of  his  employment,  he  was  struck  by  an  aatomobile 
owned  by  Nathan  Klotz,  thereby  causing  him  to  sus- 
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tain  a  dislocation  of  tbe  right  hip  together  with  a  frac- 
ture of  the  right  arm,  all  of  which  injuries  disabled 
him  from  Jnly  15,  1920,  to  March  2,  1921,  on  which 
date  he  was  still  disabled. 

The  average  weekly  wage  of  Edwin  Walter  Goater 
was  the  sum  of  thirty  dollars  per  week. 

The  injnries  sastained  by  Edwin  Walter  Goater 
were  accidental  injnries  and  arose  out  of  and  in  the 
conrse  of  his  onployment. 

It  does  not  appear  whether  written  notice  of  injury 
was  given  to  the  employer  within  the  time  prescribed 
by  section  18  of  the  Compensation  Law,  but  inasmuch 
as  the  employer  had  actual  knowledge  of  the  injury, 
neither  the  employer  nor  insurance  carrier  was  preju- 
diced by  the  lack  of  such  notice,  if  any. 

Award  of  compensation  is  hereby  made  against 
William  L.  D'Olier  and  P.  Clyde  Sullivan,  receivers 
for  United  States  and  Cuban  Allied  Works  Epgineer- 
ing  Corporation,  employer,  and  the  Travelers  Insur- 
ance Company,  insurance  carrier,  to  Edwin  Walter 
Goater,  injured  employee,  for  eighteen  weeks'  com- 
pensation at  twenty  dollars  per  week,  covering  the 
period  from  October  27,  1920,  to  March  3, 1921. 

The  failure,  if  any,  to  give  written  notice  of  injury 
to  the  employer  within  the  time  prescribed  by  section 
18  of  the  Compensation  Law,  is  hereby  excused  on  the 
ground  that  the  employer  had  actual  knowledge  of  the 
injury,  and  that  neither  the  employer  nor  insurance 
carrier  was  prejudiced  by  such  failure,  if  any. 
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In  the  Matter  of  the  PetitioE  (or  Complaint)  of 
Black  Riveb  Tbactioh  Company,  under  Subdivi- 
sion 1,  Section  49,  Public  Service  CommisBions  Tjaw, 
and  Section  181,  Ballro&d  Law,  for  Permission  to 
Increase  Passenger  Pares  in  the  City  of  Water- 
town;  under  Section  29,  Public  Service  Commia- 
slons  Law,  for  Permission  to  Put  in  Effect  New 
Tariff  on  Short  Notice;  under  Section  53,  Public 
Service  Commissions  Law,  for  Permission  to  Exer- 
cise Fare  Rights  under  Amendments  of  Watertown 

Francbises  „        „     „   ,„, 

(Case  No.  8160) 

(Pnblie  Serriee  Commianon,  Seeo&d  Distriet,  April  1%  1621). 

StiMt  riUmyt  —  operatinc  nvenne  —  operUinf  09611808  —  lii> 
CTMN  of  ta.n. 

Operating  revenue.  For  the  months  of  Janoary,  Tebruary 
and  March,  1921,  over  the  correspondiiig  months  in  1920,  the 
revenue  from  the  whole  system  shows  a  ateady  decrease  of 
7.7  per  i«nt  to  13.1  per  i-ent.  The  revenue  from  transporta- 
tion as  allocated  to  the  Wstertown  city  xone  decreased  from 
964,902  in  191B  to  $63,176  in  1920.     (P.  578.) 

Operating  ejpcnses.  Total  operstinj;  expense  per  car  mila 
for  the  company  was  twenty-tive  and  eighty-nine  one-hon- 
dredths  cents  as  compared  with  the  average  for  aix  similar  00m- 
panies  of  thirty-seven  and  thirty-nine  one-handredths  eento. 
{P.  582.) 

Conclusion  reached  that  even  if  the  increase  here  aaked  for 
ia  allowed  no  sufficient  amount  would  be  left  after  paying 
operating  expenses,  taxes  and  setting  aside  a  sufficient  sum  for 
depreciation  to  peimit  a  return  of  any  appreciable  amount  to 
Uie  stockholders.     (P.  580.) 

Fmrei.  Company  authorized  to  increase  its  cash  fare  to  a 
maximum  of  seven  cents  conditioned  upon  the  sale  of  sixteen 
tiekeU  for  one  dollar.    (P.  583.) 

Delos  M.  Cosgrove,  for  petitioner. 

Van    Namee,    Commissioner. —  The    Black    River 
Traction  Company  asks  permission  to  increase  its 
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passenger  fare  in  the  city  of  Watertown  from  five 
cents  to  seven  cents,  with  tickets  at  the  rate  of  six 
and  one-qnarter  cents  each  representing  the  equiva- 
lent of  a  aeven-eent  cash  fare.  This  petition  affects 
only  adnlt  passenger  fares  within  the  city  of  Water- 
town. 

The  Black  River  Traction  Company  operates  within 
the  limits  of  the  city  of  Watertown,  extending  west- 
ward heyond  the  cily  limits  throngh  the  villages  of 
Glen  Paric,  Brownville  and  Dexter,  aU  in  Jefferson 
connty.  The  total  length  of  the  road  is  ten  and 
twenty-six  one-hnndredths  miles;  four  and  two  one- 
hundredths  miles  of  road,  with  one  and  fourteen  one- 
hnndredths  miles  of  second  track,  are  within  the  city 
of  Watertown.  The  total  number  of  miles  of  first  and 
second  track  on  this  system  is  eleven  and  four-tenths 
miles. 

The  system  is  operated  in  four  divisions,  which  are 
briefly  described  as  follows: 

City  Line.  Extends  through  State  street,  from 
Oxford  avenue,  to  Public  Square,  through  Court 
street,  Main  street  to  New  York  avenue  near  the 
northwest  city  line,  a  distance  of  two  and  thirty-seven 
one-hnndredths  miles. 

High  Street  Line.  Extends  from  the  juncture  of 
State  street  and  High  street  throngh  High  street  with 
one  terminal  at  Factory  Square  bridge,  and  continues 
throngh  Pearl  street  to  the  Fassett  street  terminal, 
a  total  distance  of  one  and  twenty-four  one  hun- 
dredths miles. 

Watertown-BroumvUle  Line.  Extends  from  City 
Park  terminus,  through  State  street.  Public  Square, 
Court  street,  Main  street  and  the  highway  to  the  vil- 
lage of  Brownville,  a  distance  of  six  and  twelve  one- 
hnndredths  miles. 

Watertown-Dexter  Line.  Extends  from  City  Park 
terminus  through  State  street.  Public  Square,  Court 
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street,  Main  street,  and  highway  passing  through  the 
villages  of  Glen  Park,  Brownville  and  through  pri- 
vate right  of  way  to  Dexter,  a  distance  of  nine  and 
one  one-hnndredths  miles. 

Other  cases  have  been  before  this  Commission 
which  affect  the  fare?  on  this  electric  railroad  outside 
of  the  city  of  Watertown,  but  those  cases  are  not  af- 
fected by  this  petition. 

There  is  a  franchise  stipulation  which  restricts  the 
fare  to  five  cents  within  the  city  of  Watertown.  This 
stipulation,  however,  has  been  waived  by  the  common 
council  of  that  city  by  a  resolution  passed  on  March 
21,  1921,  and  a  certified  copy  of  it  was  offered  in  evi- 
dence at  the  hearing.  It  gives  the  company  permis- 
sion to  charge  a  maximnm  cash  fare  of  seven  cents 
within  the  city  limits  for  a  period  of  one  year  from 
the  1st  day  of  April,  1921,  subject  to  consent  of  this 
Commission. 

OpEBATnra  Revenues 

The  records  of  the  company  are  very  incomplete 
as  to  the  number  of  fares  collected  wholly  within  the 
city  of  Watertown  and  those  collected  between  the 
city  and  Glen  Park,  Brownville  and  Dexter  for  the 
reason  that  through  passengers  jtay  their  full  fare 
when  entering  the  car  within  the  city  of  Watertown 
and  the  same  is  true  of  passengers  who  board  cars  on 
the  suburban  section  of  the  system. 

The  company  has  attempted  to  make  a  segregation 
by  reviewing  the  reports  for  one  day  a  month  tind 
on  this  basis  an  allocation  of  the  revenues  collected 
within  and  outside  of  the  city  of  Watertown  has  been 
made. 

Appendix  A  shows  the  income  statement  allocated 
between  Watertown  five-cent  fare  zone  and  the  re- 
maining portion  of  the  system.    Based  on  this  state- 
ment, the  revenue  from  transportation  on  the  system 
37 
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increased  from  $130,000  for  the  year  1919  to  $141,793 
for  the  year  ended  December  31,  1920.  For  the 
months  of  January,  February  and  March,  1921,  over 
the  corresponding  months  in  1920,  the  revenue  from 
the  whole  system  shows  a  steady  decrease  of  7.7  per 
cent  to  13.1  per  cent.  The  revenue  from  transporta- 
tion as  allocated  to  the  Watertown  city  zone  decreased 
from  $64,902  in  1919  to  $63,176  in  1920. 

The  total  operating  revenue  for  the  city  zone  de- 
creased from  $65,435  in  1919  to  $63,721  in  1920. 

Oar  Miles 

Allocation  of  the  car  miles  operated  within  the  pres- 
ent Watertown  city  zone  and  the  remaining  portion 
of  the  system  is  made  for  the  year  ended  December 
31, 1920,  in  Appendix  B. 

This  statement  shows  that  for  the  year  224,331  car 
miles,  or  52.3  per  cent  of  the  total,  were  operated 
within  the  city  zone.  On  the  remaining  portion  of  the 
system  there  were  operated  204,598  car  miles,  or 
47.7  per  cent  of  the  total  car  miles  operated  on  the 
system. 

This  statement  was  nsed  in  the  allocation  of  all  op- 
erating expenses  on  a  car  mile  basis. 

Investment  m  Eoad  and  Equipment 
As  shown  in  Appendix  C,  an  allocation  was  made 
of  the  investment  in  road  and  equipment  between  the 
Watertown  five-cent  fare  zone  and  the  remaining  por- 
tion of  the  system  as  of  December  31,  1920.  The  allo- 
cation of  way  and  structures  was  made  on  a  traek-mile 
basis.  The  investment  per  mile  of  track  in  the  city  of 
Watertown  is  estimated  to  be  one  and  one-half  times 
the  value  of  that  item  per  mile  of  track  on  the  remain- 
ing portion  of  the  system.  The  investment  of  car 
equipment,  power  plant  and  equipment  and  general 
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and  miseellaneons  was  allocated  on  car  miles  oper- 
ated. An  allocation  made  on  this  basis  shows  an  in- 
vestment of  $416,071,  or  60.8  per  cent  of  the  total 
system  within  the  city  of  Watertown,  and  $288,813,  or 
39.2  per  cent,  as  the  investment  represented  in  the 
remaining  portion  of  the  system. 

The  income  available  for  interest  and  dividends  for 
the  Watertown  city  zone  for  the  year  1919  was  1.97 
per  cent  of  the  investment;  for  the  remaining  portion 
of  the  system  it  was  6.50  per  cent  and  for  the  total 
system  3.76  per  cent.  For  the  year  1920,  the  income 
available  for  interest  and  dividends  resulted  in  a 
deficit  for  the  Watertown  city  zone  and  a  retam  of 
9.50  per  cent  for  the  remaining  portion  of  the  system, 
and  for  the  total  system,  the  income  was  2.82  per  cent 
of  the  total  investment. 

Operating  Ezpenbes 

The  operating  expenses  were  set  np  in  detail  for 
the  years  1919  and  1920,  and  allocated  between  the 
Watertown  city  zone  and  the  remaining  portion  of 
the  system.  These  expenses  were  allocated  on  the 
basis  of  track  miles,  car  miles  and  the  experience  of 
the  company  for  the  past  three  years. 

The  total  operating  expenses  for  the  year  ended 
December  31, 1919,  were  $99,221  and  for  the  year  1920, 
$117,177.  On  the  basis  of  allocation  made,  the  total 
operating  expenses  for  the  Watertown  city  zone  in- 
creased from  $54,256  in  1919  to  $66,638  in  1920. 

Taxes  assignable  to  railway  operations  were  allo- 
cated on  the  basis  of  valnation  and  car  miles.  For 
the  Watertown  city  zoAe  this  item  was  $3,430  for  the 
year  1919,  decreasing  to  $3,380  in  1920.  The  opera- 
tii^  expenses  and  the  detail  of  allocation  by  which  the 
above  figures  are  reached  are  fonnd  in  Appendix  D. 

After  adding  the  non-operating  income,  the  income 


DgizedbyGoOglC 


580  State  Depabtment  Reports 

[Vol.26]     Poblie  Service  Commission,  Second  District 

available  for  interest  and  dividends  for  the  "Water- 
tovm  five-cent  fare  zone  waa  changed  from  a  Burplns 
of  $8,223  for  the  year  1919  to  an  income  (deficit)  of 
$6,614  in  1920.  The  direct  causes  for  this  condition 
can  be '  attributed  to  a  small  decrease  in  operating 
revenue  with  a  substantial  increase  in  operating 
expenses. 

The  evidence  introduced  by  the  company  shows  that 
DO  dividends  have  been  declared  or  paid  since  1917, 
when  the  capital  stock  was  increased  from  $105,000 
to  $285,000,  The  conclusion  is  reached  that  even  if  the 
increase  here  asked  for  was  allowed,  no  safficient 
amount  wonld  be  left  after  paying  operating  expenses, 
taxes  and  setting  aside  a  sufficient  sum  for  deprecia- 
tion, to  permit  a  return  of  any  appreciable  amount  to 
the  stockholders.  Appendix  A  shows  the  expected 
result  of  the  seven-cent  fare  for  the  next  twelve 
montha  to  be  a  deficit  from  city  operation  and  a  re- 
turn of  bnt  1.03  per  cent  from  the  operation  of  the 
whole  system. 

Depreciation 

Exhibit  4  submitted  by  the  company  shows  that  the 
annual  rate  of  depreciation  of  the  property  varies 
from  1%  to  4  per  cent.  These  rates  are  considered 
conservative  and  would  result  in  an  annual  deprecia- 
tion of  $11,341.  This  yearly  amount  at  rates  com- 
monly used  by  this  Commission  would  result  in  an  an< 
nnal  depreciation  of  $12,500.  This  amount  is  used  in 
estimating  the  resulcs  of  operation  for  a  future  twelve 
months*  period.  The  total  depreciation  as  reported 
by  the  company  for  the  year  1920  was  $6,760  which  is 
about  one-half  the  amount  which  would  be  set  aside 
for  this  purpose. 
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Analysis  op  Rbstjuts  of  Opbeation 

In  order  to  determine  the  reasonableness  of  the  op- 
erating expensea  of  this  company,  five  comparable 
electric  railroads  have  been  nsed,  namely,  the  Geneva, 
Seneca  Falls  and  Anbum  Railroad,  Cortland  County 
Traction  Company,  Syracuse  and  Suburban  Bailroad 
Company,  Poaghkeepsie  and  Wappingers  Falls  Bail- 
way,  and  Orange  County  Traction  Company.  Oper- 
ating statistics  are  for  the  nine  months  ended  Septem- 
ber 30,  1920,  and  show  that  the  maintenance  of  way 
and  structure  per  car  mile  is  five  and  fifty-eight  one- 
hundredths  cents  as  compared  with  eight  and  twenty- 
eight  one-hundredths  cents,  the  average  for  these  six 
electric  railroads.  This  item  for  the  year  1919  was  - 
$3,899;  in  1920,  $7,799.  This  increase  in  1920  was 
caused  by  additional  cost  of  operation  and  mainte- 
nance due  to  the  construction  of  the  Court  street 
bridge.  The  construction  of  track  on  this  bridge  will 
continue  to  reflect  additional  costs  in  this  department 
during  the  current  year. 

The  maintenance  of  equipment  expenses  for  this 
company  for  the  nine  months'  period  were  two  and 
seventy-two  one-hundredths  cents  per  car  mile  as   . 
compared  with  the  average  for  the  six  railroads  of 
four  and  six  one-hundredths  cents. 

The  power  expense  per  car  mile  was  seventy-nine 
one-hundredths  of  a  cent  as  compared  with  the  aver- 
age for  the  six  roads  of  four  and  fifty-five  one-hun- 
dredths cents. 

The  average  expense  of  conducting  transportation 
per  car  mile  for  this  company  was  twelve  and  thir- 
teen one-hundredths  cents  as  compared  with  the  aver- 
age of  the  six  electric  railroads  of  thirteen  and  four- 
teen one-hundredths  cents. 

The  general  and  miscellaneous  expense  per  car 
mile  for  this  electric  railroad  was  four  and  sixty- 
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tbree  one-hondredths  cents  as  compared  with  the  av- 
erage for  the  six  electric  railroads  of  five  and  eig^^- 
five  one-handredtha  cents. 

The  total  operating  expense  per  car  mile  for  this 
company  was  twenty-five  and  eighty-nine  one-hnn- 
dredths  cents  as  compared  with  the  average  for  the 
six  companies  of  thirty-seven  and  thirty-nine  one- 
handredths  cents. 

From  the  foregoing  analysis  it  is  evident  that  no 
criticism  can  be  made  of  extravagance  in  the  admin- 
istration of  the  affairs  of  this  company. 

Estimated  Ikcoice  fboh  Pboposed  Fabeb 

The  experience  of  the  company  for  the  first  three 

months  this  year  shows  that  withoat  any  changes  in 

rates  of  fare  there  has  heen  a  10  per  cent  redaction 

in  the  number  of  passengers  carried. 

In  Exhibit  No.  7  the  company  shows  that  with  this 
decrease  in  the  amount  of  riding,  and  assuming  that 
50  per  cent  of  the  fares  collected  will  be  cash  and  50 
per  cent  ticket,  the  revenue  from  transportation 
within  the  city  of  Watertown  is  estimated  to  be 
$68,390  and  on  the  remaining  portion  of  the  system 
$68,031.  These  figures  have  been  used  in  Table  A 
in  estimating  the  results  of  operation  within  the 
Watertown  city  zone  for  a  future  twelve  months' 
period.  This  statement  shows  that  if  the  fare 
increase  asked  for  by  the  company  is  approved,  the 
income  available  for  interest  and  dividends  will  be  a 
deficit  of  $5,455.  The  income  for  the  remaining  por- 
tion of  the  system  will  be  $12,489  or  a  return  of  4.64 
per  cent.  This  item  for  tiie  total  system  would  be 
$7,034  or  a  return  of  1.03  per  cent  on  an  investment 
of  $684,884  reported  by  the  company  as  of  December 
31, 1920. 
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Qbnekal 

There  are  no  half  fares  or  commatation  tickets  nsed 
on  this  system.  As  a  condition  of  consent  of  the  city 
to  the  increase  to  seven  cents,  the  company  agrees  to 
sell  sixteen  tickets  for  one  dollar,  and  this  should  be 
made  a  condition  in  granting  the  order. 

The  company  had  for  a  nnmber  of  years  aoM  tick- 
eta  through  its  condnctors  but  the  practice  was  foand 
to  be  nnsatisfactory  and  finally  it  was  discontinued. 
It  was  later  modified  by  providing  several  places  in 
the  city  where  tickets  could  be  secured.  It  proposes 
if  this  application  is  granted  to  sell  the  sixteen  tickets 
at  a  central  point  to  be  designated  by  it  in  the  city 
of  Watertown.  One  place  outside  of  its  office  is  not, 
however,  considered  sufficient  in  a  community  the  size 
of  Watertown.  Tickets  should  be  on  sale  at  at  least 
three  other  places  besides  the  company's  office,  and 
the  nnmber  shoald  be  increased  when  necessary  to 
meet  public  convenience. 

In  view  of  the  conclusions  that  can  be  derived  from 
an  analysis  of  the  reaults  of  operation,  it  is  quite 
evident  that  this  company  is  entitled  to  increase  its 
caah  fare  to  a  maximum  of  seven  cents,  fuid  an  order 
should  be  entered  accordingly. 

All  concur. 
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Table  B 
Allocation  or  Cab  Mueb  Opxbatbd  WrrniN  the  Phcsent  Watiit 
TowK  Fivb-Cknt  Pars  Zom  amd  the  Nuubz^  Outside  that 
Zone  rox  the  Tear  Ended  December  31,  1920. 


NAME  OP  UNE 

five-c«Dt 
fAKione 

RenuiiiuiB 

ToUl 

83,584 
13,411 

2s,3eo 

41,768 
48,358 
11,820 

13,411 

High  atMct  Una  —  Fusett  ttMCt 

66,446 
138,162 

11.820 

224,331 
62-3 

204,608 
47,7 

Table  C 

Allocation  or  Imtestubnt  in  Road  and  EgoiPUENT  Bbtvbk" 
Wahrtown  Fite-Cent  Fare  Zone  and  Rbhainino  Portion 
OP  SyaTBH  AS  or  December  31,  1920. 


Bmoi 

0f>U0G>- 

tion 

iNrrsnaxT  as  or 
Dbcbuber  31,  Ut20 

Water- 
town 
fiTe-cent 
fveiene 

ReoMin- 
•rrteiD 

ToUl 
■yKen 

Book  vftlue  of  equipment 

Book  vaIub  of  power  pluit  &nd 

Tmckmitai 
Carmilee 

Car  miles 

Cwmik. 

^69,649 
40,207 

87,640 

18,676 

1135,178 
36,763 

79,940 

1Q,0«2 

$401,727 
77,000 

167,680 

36,618 

Book  vAhie  of  g^taini  J^  nuMel- 

ToUl  inTertmcBt  —  rcwd  ftnd 

1416,071 
60.8 

1268,813 
39.2 

9684,884 
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[ToL  26]     Public  Serrioe  Commisnon,  Second  District 


In  the  Matter  of  the  Petition  of  Hudson  Biveb  and 
Eastbbs  Teactiqn  Company,  under  Section  49,  Pub- 
lie  Service  Commlasiong  Law,  for  PermiBsion  to 
Increase    Passenger    Farea.     Also    Supplemental 

Petitions  ^       ,,     „,„,. 

Case  No.  6084 

(Pablic  Serrice  Commission,  Second  Distriot,  April  14,  1921) 
Stnet   rallw^v  —  nnnmal  topographical   condltioiii  —  IncniMd 
/area  aUoved. 

A  feature  of  the  service  of  this  road  which  distinguishes  it 
from  trolley  roads  iii  genera)  is  the  very  heavy  grades  vbich 
the  cars  are'required  to  OT^come.  This  feature  increases  both 
the  expense  and  the  value  of  the  service,  and  makes  the  nnnsnal 
rate  of  fare  of  ten  cents  collectible  where  considering  merely 
the  mileage  travel  it  might  not  be.     (P.  S93.) 

Hill,  chairman,  and  Irvine,  conuoissioaer,  concur;  Irving 
commissioner,  filing  an  opinion;  VanNamee,  commissioner,  eon- 
eon  in  result ;  Kellogg,  commissioner,  dissents,  filing  an  opinion. 

Martin  S.  Decker  and  F.  A.  Stratton,  for  the 
petitioner. 

Babhite,  CommisBioner. —  This  is  an  application  by 
the  Hudson  Biver  and  Eastern  Traction  Company, 
which  operates  entirely  within  the  village  of  Ossining, 
for  permission  to  charge  ten  cents  fare  upon  its  main 
line  with  transfer  without  charge  to  its  Spring  street 
brandi,  and  a  fare  in  either  direction  of  five  cents 
upon  the  Spring  street  branch  with  a  charge  of  five 
cents  for  a  transfer  to  the  main  line.  The  entire  road 
consists  of  the  main  line,  one  and  eighty-two  one- 
hmidredthe  miles  in  length,  and  the  Spring  street 
branch,  eighty-nine  one-hnndredths  of  a  mile  in  length. 
On  the  7th  day  of  December,  1920,  the  board  of  trus- 
tees of  the  village  of  Ossining  by  resolution  consented 
to  the  requested  increase  in  fare.  Although  proof  of 
abundant  notice  of  the  hearing  by  advertisement  in 


DigiLizedbyGoOglc 


Petition  of  Hudson  B.  &  Eastebn  Tkaciion  Co.    589 

Public  Service  CommiasioD,  Second  District     [ToL25]    . 

the  village  papers  was  filed,  no   one  appeared  in 
opposition. 

The  present  fare  is  eight  cents  upon  the  Main 
street  line  or  upon  the  Main  street  line  and  the 
Spring  street  line  in  either  direction  with  a  free  trans- 
fer to  be  issued  from  the  Main  street  line  to  the 
Spring  street  line  and  a  transfer  for  three  cents  from 
the  Spring  street  line  to  the  Main  street  line.  The 
local  fare  on  the  Spring  street  line  is  five  cents.  The 
financial  ontlook  of  this  company  is  not  very  bright. 
There  are  outstanding  $130,000  of  5  per  cent  bonds. 
In  addition  there  are  $55,319.63  of  loans  and  notes; 
matured  interest  unpaid  amounts  to  $73,021,04. 

In  Schedule  1  appears  the  fixed  capital  of  the  com- 
pany. In  these  items  are  included  engineering  and 
superintendence  and  interest  during  construction  at 
a  total  of  21  per  cent.  This  amount  is  too  large  and 
should  be  reduced  to  15  per  cent,  reducing  the  fixed 
capital  by  $3^47.  The  item  of  organization,  $11,000, 
outside  of  the  item  of  interest,  should  be  reduced  to 
$5,000.  This  leaves  a  fixed  capital  account  of 
$124,015,  to  which  should  be  added  an  item  of  $2,859 
which  may  be  considered  as  working  capital,  making  a 
total  of  $126,874,  or  slightly  less  than  $47,000  per 
mile. 

(Schedule  1) 
Fixed  capital  as  of  December  31, 1920 

EsmiATBO    OBIOINAL    COBT    OT    FIXED    CAPITAL    EXCEPT    CAPITAL   OH 
WHICH  TIBST  IfORTOAOE  BONDS  WIRB  ISSUED  UMDEB  ADTHCttlTT 

or  THE  PiTBLic  Sekvioe  ComtisaiON,  Secohd  District. 
Pag«   6  Spring  street  extendon $13,860  95 

6  Shops  and  cu- hoiiMB — including  land 16,000  00 

7  Shop  equipment 6,000  00 

8  Miscellaneous  improvements  — 

Village  of  Ossiniiig lO.iaS  06 

Fixed  capital  on  whteh  bonds 
were  issaed  December  27, 1911 .  944,000  00 

9  SpriBg  street  extension  —  balance  of  cost 12,000  00 
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10  Right  of  way 9300  00 

11  Track  and  roadwaj,  main  line 43,944  03 

15  Roadwaj  machinery  and  tools 286  98 

16  Roadway  stmetnres,  main  line 121  00 

17  Distribution  poles  and  eonduetora,  main  line.  6,697  10 

18  Reconatrnction  of  road 

(Analo(^us  to  account  528),  main  line. . . .  10,6f^  16 

19  Passenger  and  combination  can 6,680  41 

20  Electric  equipment  of  cars 4,671  25 

21  Furniture   416  20 

22  Uisoellaneona  equipment 670  45 

23  Oi^anization   11,660  00 

24  MiBcellaneons  oonstrnction  expenditures 1,600  00 


(143,400  67 
Lees  "  miflcellaneons  improvements,"  village  of 
OsBining,  on  whtcb  first  mortgage,  flfty-jear 
gold  bonds  were  issued 10^39  OS 


«133,261  62 


Schednle  2  shows  the  actual  operating  expenses  for 
1920  amoanting  to  $22,199. 

(Schedule  2) 
Operating  expenses,  year  ending  December  31,  1930 


elimination 

Expenses 

Amount 

amount 

expense 

Uaintenance  of  ways    and 

structures  

$2,223  92 

$2,223  92 

3^5  23 

$166  27 

3,048  96 

3,818  25 
9,130  99 

3,818  25 
9,130  99 

Traffic  expense 

162  85 

162  85 

General  and  miscellaneous 

2,644  78 
1,169  70 

2,644  78 
1J69  70 

Taxes 

Total  expenses $22,365  72         $166  27     $22499  45 


Netineome $4,940  36         $316  27       $4,633  09 
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These  figures  show  an  expense  of  33  cents  per  car 
mile,  which  is  reasonable  in  amount. 

Schedule  3  shows  the  estimated  additional  operat- 
ing expenses  for  1921  (Exhibit  No.  3)  amounting  to 
$1,419,  or  a  total  of  $23,618  for  the  year  1921.  The 
expenses  for  January  and  February,  1921,  were 
$4,054,  or,  at  the  same  ratio  for  the  year,  $24,326. 

(SCHEDTJLE  3) 

Estimated  additional  increase  in  operating  costs  for 

year  1921 
Estimated  additional  expenses  for  19Z1 
Bepairs  to  roof  of  car  bam  property  —  a , 

space  of  60  feet  by  110  feet $350 

Bepairs   to    overhead   lines,   approximately 

one-half  mile 500 

Fainting  and  overhauling  cars 200 

Increase  in  superintendence  of  transporta- 
tion over  corresponding  period  of  previous 

year 30 

Increase  in  wages  applicable  to  six  months 
ended  Jane  30,  1921,  over  corresponding 

period  of  previous  year 121 

Increase  in  wages  of  office  and  expenses  over 
corresponding    period    of    previous    year 

with  additional  increases  in  1921 168 

Purchase  of  books 50 

$1,419 


It  should  be  remembered  that  the  road  operated  by 
this  company  is  one  of  very  heavy  grades.  On  the  main 
line  from  the  New  York  Central  depot,  through 
Seoor  road,  Main  street,  to  Spring  street,  a  distance 
of  2,000  feet,  the  maximum  grade  is  12  per  cent 
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for  300  feet.  Through  Main  street  from  Spring  street 
to  Linden  avenue,  a  distance  of  3,500  feet,  the  maxi- 
mmn  grade  is  15  per  cent  for  500  feet.  Through 
Main  street  from  Linden  avenue  to  the  end  of  the  line, 
a  distance  of  4^10  feet,  the  maximum  grade  is  11  per 
cent  for  100  feet.  On  the  Spring  street  line,  a  dis- 
tance of  4,700  feet,  the  maximum  grade  is  3  per  cent 
for  one-half  the  distance.  These  grades  necessarily 
add  to  the  operating  expense. 

The  estimated  revenue  for  the  year  1921,  with  the 
proposed  fare,  and  based  upon  the  experience  of  1920, 
is  as  follows: 

Estimated  forecast  for  year  1921  of  earnings  and 

expenses  ivith  proposed  fare  increases  included 
Electric  railroad  operating  revenue 
Revenue  —  passengers 
Number  of  passengers,  year  1920,  at  7c        18,023 
Number  of  passengers,  year  1920,  at  8c       281,439 

. 299,462 

Less  possible  5  per  cent  for  non-riding         14,973 

284,489 
Number  of  passengers,  year  1920,  at 

2i^c 11^50 

Number  of  passengers,  year  1920,  at  5c  49,321 
Number    of    passengers,    year    1920, 

(Spring  street)  at  7e 2,277 

Estimated  fares 347,937 

Estvmaied  Revenue  ■ —  Cash  and  Ticket  Fares 

Cash  fares,  284,489  at  10c $28,448  90 

Cash  fares,  51,598  at  5c 2,579  90 

Ticket  fares,  11,850  at  2y2C  (school) . .        296  25 
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Transfer  revenue,  4,337  at  5c 216  85 

Car  privileges 150  00 

Miscellaneous  revenue 50  00 


Revenue  from  transportation. .  $31,741  90 


Upon  the  above  estimate  a  revenue  of  $31,741.90 
leaves  for  return  upon  the  capital  stook,  after  pay- 
ing operating  expenses,  $8,123,  or  a  trifle  over  6% 
per  cent.  Generally  speaking,  operating  expenses 
are  expected  to  show  a  decline  in  the  near  future, 
but  the  situation  of  this  road  in  that  respect  is  not 
encouraging.  The  wages  paid  employees  are  con- 
siderably lower  than  the  scales  in  force  elsewhere, 
while  the  power  cost,  being  a  fraction  over  seven 
cents  per  car  mile,  is  moderate,  and  there  is  no  reduc- 
tion in  sight  nor  to  be  anticipated  in  the  near  future. 

A  feature  of  the  service  of  this  road  which  distin- 
guishes it  from  trolley  roads  in  general  is  the  very 
heavy  grades  which  the  cars  are  required  to  over- 
come and  Which  have  been  referred  to.  This  feature 
increases  both  the  expense  and  the  value  of  the  serv- 
ice, and  makes  the  unusual  rate  of  fare  of  ten  cents 
collectible  where  considering  merely  the  mileage 
travelled  it  might  not  be. 

Hill,  Chairman,  and  Ibtinb,  Commissioner,  con- 
cur; Irvinb,  Commissioner,  filing  an  opinion;  Van 
Namee,  Commissioner,  concurs  in  result,  under  tbe 
special  circumstances  surrounding  this  railroad; 
Kellogq,  Commissioner,  dissents,  filing  an  opinion. 

Ibtime,  Commissioner,  concurring. —  I  concur  in  the 

order  recommended  by  Commissioner  Barhite.    The 

operating  expenses  of  the  Hudson  Eiver  and  Eastern 

Traction  Company  have  not  been  excessive  and  they 

38 
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are  of  such  a  character  that  it  is  not  probable  that 
they  will  be  substantially  reduced  in  the  near  future. 
It  is  clear  that  the  company  is  entitled  to  additional 
relief. 

Were  this  an  ordinary  city  street  railroad  I  should 
probably  be  moved  to  vote  against  the  order  on  the 
ground  stated  for  denying  the  application  for  a  ten 
cent  fare  in  the  case  of  the  Ithaca  Traction  Corpora- 
tion, Case  No.  7946,  25  St.  Dept.  Bep.  355,  that  is 
to  say,  I  should  believe  that  there  would  either 
be  no  increase  in  revenue  as  compared  with  the 
revenue  resulting  from  an  eight  cent  fare  or  that  the 
increase  would  he  too  slight  to  warrant  imposing  the 
additional  burden  upon  the  community.  This,  how- 
ever, is  not  the  ordinary  street  railroad.  If  the 
topography  of  Ossining  were  different  it  would  be 
manifestly  impossible  to  conduct  a  street  railroad 
with  any  hope  of  success.  It  is  the  hill  referred  to  in 
Commissioner  Barhite's  opinion  that  creates  a 
demand  for  street  railroad  service.  It  is  stated  that 
80  per  cent  of  the  passengers  at  present  ride  up  the 
hill  and  only  20  per  cent  down.  It,  therefore,  per- 
forms more  nearly  the  service  of  an  elevator  or  a 
funicular  than  that  of  a  street  railroad  proper.  Its 
length  and  grade  do  not  fall  greatly  short  of  bringing 
it  within  the  exception  in  section  181  of  the  Rail- 
road Law  permitting  a  ten  cent  fare  under  certain 
circumstances.  The  situation  in  Ithaca  somewhat 
resembles  it  but  the  population  in  Ithaca  is  much 
larger  and  the  traffic  is  essentially  different.  The 
exception  in  section  181  of  the  Railroad  Law  was 
obviously  designed  to  meet  the  requirements  of  one 
line  in  Ithaca  and  there  the  situation  is  much  like 
that  in  Ossining  and  a  ten  cent  fare  has  always  been 
charged.  I,  therefore,  believe  that,  under  the  peculiar 
circumstances  of  this  case  a  ten  cent  fare  is  justified. 
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Kellooq,  Commissioner,  dissenting. —  I  dissent 
fTom  the  recommendation  to  fix  a  ten  cent  fare  in  this 
case.  Similar  petitions  from  other  localities  have 
heen  uniformly  denied  and  the  conditions  here  are 
not  so  exceptionable  as  to  require  its  imposition. 
Although  this  line  is  on  a  substantial  grade  it  is  only 
one  and  eighty-two  one-hnndredths  miles  in  length 
with  a  branch,  eighty-nine  one-hundredths  mile  long. 
If  we  permit  this  marked  and  onnsnal  increase  in  fare 
at  this  time  when  prices  are  falling  and  when  people 
are  expecting  decreases  and  not  increases  and  are 
generally  realizing  it  in  many  of  the  necessarieB  of 
life,  it  is  probable  that  it  would  result  in  such  a 
diminution  of  travel  as  to  provide  no  substantial 
addition  to  the  revenne  of  the  company.  The  value  of 
the  service  does  not  warrant  a  ten  cent  fare,  and  prob- 
ably the  traffic  will  not  bear  it. 

Beyond  this,  however,  the  evidence  is  not  sufficient 
to  warrant  the  increase. 

The  computation  upon  which  the  proposed  increase 
was  worked  out  is  based  upon  the  excessive  peak 
costs  of  1920  plus  the  addition  of  certain  unusual 
expenditures  which  it  is  said  will  be  necessary  in  1921. 
A  computation  based  upon  these  extraordinarily  high 
expenses  is  not  fair  to  the  travelling  public  The 
expenses  of  1920  averaged  thirty-three  cents  per  car 
mile. 

In  the  preceding  years  of  late  they  were  as  fol- 
lows: 1916,  16.6  cents;  1917,  15.47  cents;  1918,  16.66 
cents;  1919,  23.94  cents. 

In  the  present  trend  of  falling  prices  this  company 
will  be  fairly  treated,  if,  estimating  the  future,  it  is 
allowed  for  operating  expenses  on  the  basis  of  the 
experience  of  1919.  Taken  as  a  whole  the  operating 
expenses  should  not  in  the  immediate  future  exceed 
that  ratio.     The  revenues  of  1920  were  $26,832.54 
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The  present  fares  were  not  in  force  for  the  entire 
year.  The  slight  addition,  which  would  have  accrued 
to  the  company  if  the  present  fares  were  in  force  and 
the  passengers  who  paid  seven  cents  in  January  had 
paid  the  new  established  fare  of  eight  cents  amounting 
to  $180.23,  would  yield  an  annual  revenue  under 
present  rates  of  fare  of  $27,012.77. 

The  expenses  of  1919  were  $17,206.78,  indicating  an 
annual  income  with  present  revenues  of  $9,705.99. 
The  rate  base  arrived  at  in  the  opinion  of  the  sitting 
commissioner  is  $126,874.  A  valuation  of  approxi- 
mately $46,800  per  mile  for  a  single  track  road  whose 
heaviest  rail  is  a  seventy-three  pound  girder  and  of 
whose  line  only  slightly  over  one-half,  or  to  be  exact 
1.6627  miles  is  in  paved  streets  and  with  no  power 
plant,  would  seem  to  be  high. 

Even  at  this  figure  the  above  indicated  revenue 
would  yield  a  return  of  7.65  per  cent  which  in  these 
times  is  not  appallingly  low  for  a  public  utility.  Any 
attempt  to  increase  the  rate,  I  believe,  would  be  more 
apt  to  result  in  the  diminution  of,  rather  than  an  addi- 
tion to,  its  prospective  income. 
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In  the  Matter  of  the  Petition  (or  Complaint)  of  New 
Tobk  State  Railways,  under  Subdivision  1,  Section 
49,  Public  Service  Commissions  Law,  and  Section  181, 
Railroad  Law,  for  Permission  to  Increase  Passenger 
Fares  in  the  City  of  Rochester;  under  Section  29, 
Public  Service  Commissions  Law,  for  Permission  to 
Put  in  Effect  New  Tariff  on  Short  Notice;  onder 
Section  53,  Public  Service  Commissions  Law,  for 
Permission  to  Exercise  Fare  Right  under  Amend- 
ment of  City  Franchises 

Case  No.  7661 
(Pnblio  Serrioe  Commission,  Second  Distriot,  April  14  1921) 

Strtet  railway!  —  uuendmenti  to  order  —  compur  pennlttad  to 
dlscontlniw  sale  of  tlcketa  br  conductor!. 

Harris,  Beach,  Harris  &  Matson,  for  New  York 
State  Railways. 

Charles  L.  Pierce,  corporation  counsel,  for  the  city 
of  Rochester. 

Bashitb,  Cotniuissioner. —  On  the  24th  day  of 
August,  1920,  the  Commission  made  an  order  wherein 
it  was  provided,  among  other  things,  that  the  New 
York  State  Railways,  within  the  city  of  Rochester, 
should  provide  tickets  in  strips  of  four,  and  should 
offer  them  for  sale  and  sdl  the  same  to  the  public  at  a 
maximum  price  of  twenty-six  cents  for  four  of  said 
tickets;  and  that  such  tickets  shall  be  available  for 
purchase  by  all  persons  applying  therefor  at  any 
ticket  office  of  the  company  in  the  city  of  Rochester, 
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or  to  the  conductors  of  any  and  all  cars  operated  by 
said  company  within  the  city  of  Rochester. 

The  company  now  asks  to  have  stricken  from  the 
order  that  provision  which  requires  the  sale  of  tickets 
by  conductors  on  the  cars,  and  gives  evidence  which 
shows  that  the  practice  of  selling  tickets  by  conductors 
on  the  oars  tends  to  slow  the  operation  of  the  cars 
and  is  one  which  continually  causes  confusion  and 
hard  feeling  on  the  part  of  the  passengers  towards 
the  railroad  company.  It  is  by  no  means  an  uncommon 
thing  for  passengers  to  claim  tiiat  they  did  not  receive 
the  right  change  from  the  conductor  when  they  pur- 
chased tickets ;  that  for  illustration,  while  a  two  dollar 
bill  was  given  to  the  conductor  change  for  one  dollar 
was  returned,  and  in  many  cases  this  so-called  error  is 
only  discovered  after  the  passenger  has  left  the  car 
when  it  is  impossible  to  determine  whether  the  story  of 
the  passenger  or  the  denial  of  the  conductor  gives  the 
correct  version.  This  causes  a  great  amount  of  ill- 
feeling,  the  passenger  thinking  that  his  or  her  version 
should  be  taken  without  question,  although  the  con- 
ductor may  strenously  deny  that  any  mistake  has  been 
made  or  that  his  cash  accomit  shows  any  error  on  his 
part. 

The  order  directing  that  tickets  shall  be  sold  on  the 
cars  was  made  on  the  24th  day  of  August,  1920,  and 
the  practice  of  selling  tickets  on  the  cars  has  been  in 
effect  since  on  and  after  the  28th  day  of  August,  1920, 
when  the  system  was  thoroughly  explained  to  the 
public  by  advertisement  in  the  newspapers  of  the  city 
of  Rochester  and  by  placards  posted  in  the  cars,  and 
yet  it  appears  that  after  five  months  of  operation  the 
patrons  of  the  railway  do  not  attempt  to  live  up  to  the 
system  practiced  by  the  company;  for  illustration,  a 
person  who  wishes  to  purchase  tickets  on  the  cars  must 
give  the  money  to  the  conductor  and  the  tickets  will  be 


DigiLizedbyGoOglc 


Petition  of  New  York  State  Railways      599 

Public  Service  Commission,  Second  District     [Vol.  25] 

given  in  exchange.  This  is  necessary  of  course  bo  that 
the  company  can  check  up  the  number  of  tickets  sold 
by  the  conductor  and  ascertain  whether  or  not  his  cash 
account  is  correct,  and  yet,  in  the  month  of  February, 
1921,  329  persons,  and  in  the  month  of  March,  1921, 
321  persons  deposited  their  fares  in  the  boxes  on  the 
cars  and  were  compelled  to  go  to  the  general  offices 
of  the  company  to  obtain  a  refund  of  the  amount  that 
had  been  deposited  in  the  bos  and  the  conductors  were 
compelled  to  give  them  refund  slips  in  order  that  those 
passengers  might  obtain  the  money  which  they  bad 
put  into  the  bos.  Much  ill-feeling  towards  the  com- 
pany is  caused  on  the  part  of  the  passengers  because 
they  have  been  obliged  to  go  some  distance  beyond 
their  destination  in  order  to  get  back  the  money  which 
they  have  put  into  the  box  and  not  paid  to  the  con- 
ductors. Instances  were  quoted  where  the  passengers 
have  abused  the  conductor  because  the  conductor  would 
not  give  them  their  tickets  after  they  had  put  the 
money  into  the  box.  One  instance  is  cited  where  a 
lady  placed  twenty-six  cents  in  the  box  and  then  asked 
for  the  tickets  which  the  conductor  was  compelled  to 
refuse.  She  then  wanted  the  conductor  to  get  the 
fares  from  other  passengers  and  turn  the  money  over 
to  her,  and  when  this  was  refused  she  herself  took 
seven  cents  from  one  other  passenger  and  did  not 
return  it  until  that  passenger  was  warned  that  he 
would  have  to  pa^  his  fare,  and  then  she  gave  the  con- 
ductor a  tongue'-lashing  all  the  way  from  the  place 
where  she  boarded  the  car  until  she  arrived  in  the 
center  of  the  city. 

The  above  was  given  as  a  typical  example  of  the 
attitude  of  the  passenger  when  a  fare  transaction  of 
the  sort  named  takes  place.  The  general  superin- 
tendent of  transportation  testified  to  the  faust  that 
since  the  system  in  question  has  been  in  operation  the 
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company  has  received  from  seven  to  ten  complaints  a 
"day  in  which  people  claim  that  they  have  bought 
tidieta  and  either  failed  to  receive  the  proper  change 
or  have  paid  for  tickets  they  claim  they  did  not  receive. 
They  had  no  definite  information  on  the  subject,  and 
it  was  almost  impossible  to  trace  the  matter  out  to  a 
satisfactory  conclnsion.  Some  of  these  people  claimed 
that  they  gave  the  conductor  a  five  dollar  bill  or  a 
ten  dollar  bill  and  that  they  only  received  change  for 
one  dollar,  instead  of  the  amount  actually  paid  to  the 
conductor.  Some  of  them  paid  their  money,  got  their 
tickets,  and  then  claimed  that  they  stepped  off  from 
the  car  without  getting  any  change. 

It  must  be  remembered  in  this  connection  that  under 
the  contract  between  the  city  of  Rochester  and  the 
railway  company  the  city  of  Rochester  and  the  cus- 
tomers of  the  company  are  interested  in  the  income 
of  the  company,  in  fact  each  customer  is  interested 
in  seeing  that  the  company  gets  all  the  income  to  which 
it  is  entitled.  A  number  of  conductors  employed  by 
the  company  were  called  as  witnesses  and  in  every  case 
these  conductors  condemned  the  sale  of  tickets  on  the 
cars  and  described  the  trouble  that  they  had  with 
passengers  and  the  slowing  up  of  the  service  as  the 
result  of  the  system  onder  discussion.  A  quotation 
from  the  testimony  of  one  of  the  conductors  will 
illustrate  the  difficulties  which  exist  as  the  result  of 
selling  tickets  on  the  cars.  This  conductor  said:  *'  In 
selling  the  tickets  on  the  car  there  are  several  pas- 
sengers attempting  to  board  the  car.  Now  there  is 
an  elderly  lady  at  this  point.  The  men  and  people 
will  step  back  and  let  this  elderly  lady  in  the  car.  She 
will  come  in  with  her  hand  bag  and  take  out  a  two 
dollar  bill.  Naturally,  they  have  a  hiD  when  they  get 
on  the  car.  She  will  tell  me  that  she  wants  four  tickets. 
I  have  got  to  go  down  to  her.    I  have  got  to  get  a 
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dollaT  for  her.  I  have  got  to  count  the  change  out, 
watch  my  atep,  give  her  the  correct  change,  count  her 
the  change,  give  her  f  oar  tickets.  She  will  stand  at  the 
fare  hox,  bend  the  ticket  two  or  three  times,  finally 
take  a  ticket  off;  she  will  pnt  it  in  the  box  and  say, 
'  Oh,  condnctor,  my  transfer.'  I  will  punch  her  trans- 
fer and  she  will  stand  there  and  connt  her  tidcets  over 
again.  Finally  she  will  get  up  in  the  car.  In  the 
meantime  there  is  a  passenger  right  here  in  the  seat 
that  is  not  supposed  to  know  the  way;  for  instance,  a 
passenger  getting  on  from  some  other  city  and  don't 
know  the  city  very  well.  He  will  ask  me  how  much 
the  tickets  are,  and  I  will  have  to  explain.  He  will 
get  his  money  out;  it  is  probably  a  large  bill,  probably 
a  two  or  half  a  dollar  and  a  penny,  wanting  a  quarter 
change  and  four  tickets.  He  will  ask  me  where  a 
street  is.  If  I  don't  know  the  street  I  must  look  in 
my  directory  and  tell  the  man  where  he  wants  to  go. 
In  the  meantime  there  are  more  people  in  that  car. 
Prom  where  I  am  I  try  to  watch  the  fare  box,  watch 
the  door.  A  traffic  officer  is  at  the  same  time  watching 
this  car.  He  gets  hot  and  the  crowd  is  waiting  to  get 
on  the  car.  Consequently  he  will  hold  the  car  up  a 
couple  of  minutes  because  the  car  couldn't  proceed 
when  he  gave  the  motion,  Q.  Tell  ns  some  more  of 
the  difficulties  you  get  intoT  A.  Some  of  the  pas- 
sengers will  throw  their  26  cents  in  the  box  and  ask 
you  for  tickets  and  you  will  tell  them  that  you  can't 
give  them  the  tickets;  that  you  have  paid  for  the 
tickets  and  have  to  make  good  for  them.  Well,  they 
will  argue,  standing  there.  Tou  have  to  pull  out  this 
excess  fare  slip.  Some  want  twenty-six  cents,  some 
want  nineteen  cents,  it  all  depends  on  the  passenger. 
You  have  to  punch  this  twice,  tear  it  off,  hand  it  to 
the  passenger,  put  this  back  in  your  pocket  and  the 
other  half  yon  must  send  in  too,  so  that  they  will  know 
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that  the  passenger  has  that  money  coming.  That 
takes  np  a  lot  of  time.  Any  stop  that  you  happen 
to  get  on  in  the  afternoon  there  is  always  one  or  more 
persons  to  get  on  the  car.  It  is  very  inconvenient  for 
the  conductors,  it  makes  the  passengers  so  they  want 
to  rush  and  crowd,  but  they  can't.  I  had  an  experience 
three  weeks  ago  Saturday  night.  Four  people  boarded 
my  car;  the  fourth  person  in  had  a  transfer;  the  first 
person  wanted  four  tickets ;  she  gave  me  a  dollar  bill ; 
I  got  my  tickets  arranged  so  I  can  get  them  as  quick 
as  I  can;  the  fourth  lady  in,  she  walked  aronnd  the 
rest  of  the  people,  she  was  very  hot  and  she  throwed 
her  transfer  on  the  floor  back  of  ine.  Well,  I  didn't 
think  that  was  very  good  for  the  rest  of  the  people 
to  see  and  I  told  her  she  hadn  't  ought  to  do  that,  that 
I  would  get  to  her  in  time.  She  told  me  to  pick  it  up. 
I  told  her  that  I  wasn't  paid  to  pick  the  fares  off  the 
floor,  if  I  had  to  do  that  I  would  get  a  job  sweeping 
somewhere.  That  is  some  of  the  instances  that  hap- 
pen in  my  experience  in  ticket  selling  on  the  car.  A 
man  gets  in  and  says, '  Never  mind  the  tickets.'  I  can 
give  him  his  change  as  quick  as  he  wants  it;  otherwise, 
if  I  have  got  to  count  out  the  single  pennies  and  the 
rest  of  the  change  it  takes  up  my  time  and  the  pas- 
sengers get  irritable  because  they  have  their  tickets 
all  ready,  most  of  them  that  buy  the  tickets  in  the 
factory  and  places,  but  as  a  rule  the  first  two  or  three 
persons  in  want  twenty-six  cents  worth  of  tickets.  Yoo 
can't  push  them  away  and  say, '  Let  those  other  people 
in,'  because  there  are  many  of  them  that  want  tickets 
at  the  same  time.  If  anybody  rides  the  cars  as  long 
as  I  have  rode  them  for  fifteen  years  and  had  every- 
thing convenient  for  myself,  I  might  look  like  a  five 
and  ten  cent  store.  Commissioner  Barhite:  Do  you 
know  any  cases  where  any  of  the  passengers  attempt 
to  take  advantage  of  the  fact  that  the  conductor  is 
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very  busy  and  get  through  without  paying  their  fare! 
Mr.  Williams:  Yea,  sir;  yesterday  on  the  11:15  trip 
going  east  one  lady  got  on  and  threw  in  seven  cents ; 
the  next  man  was  a  Jewish  man  that  I  know,  threw 
two  cents  in  the  box.  Before  I  conld  get  around  he 
was  part  way  up  in  the  car.  I  grabbed  him  by  the 
arm  and  says,  '  Pardon  me,  you  put  two  cents  in  the 
box.'  He  said  '  Oh,  no,  there  is  my  nickel.'  I  said  '  I 
beg  your  pardon,  yon  throwed  the  two  cents  in.'  He 
dug  down  and  put  in  the  nickel.*  We  cannot  watch  the 
fare  box,  watch  the  fare,  sell  the  tickets ;  it  is  up  to  us 
to  do  the  best  we  can,  so  when  they  crowd  by,  we  say, 
all  right.  Well,  they  get  in  the  car  once  in  a  while. 
We  grab  one  of  those  transfers.  I  grabbed  one  three 
or  four  days  ago  that  a  man  was  riding  on  for  a 
week.  He  didn't  want  a  Hudson  avenue  car;  he 
wanted  to  go  to  Wilson  street.  That  transfer  would 
wear  out  after  a  while  and  he  would  have  to  get 
another  one.  That  is  what  we  have  to  contend  with 
all  day  long,  morning,  noon  and  night.  It  is  almost 
impossible;  you  have  your  fare  box  here  [indicating], 
you  have  yonr  door  here ;  you  have  your  tickets  here ; 
you  have  your  passengers  there,  you  have  to  watch 
it.  When  I  count  up  at  night  I  feel  like  quitting  the 
job." 

Without  further  amplification,  it  is  very  apparent 
that  the  system  of  selling  tickets  on  the  cars  should  be 
stopped. 

All  concur. 
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In  the  Matter  of  the  Complaint  of  the  Boabd  of  Tbais 
OF  Wilmington,  Essex  Countt,  against  Kbeskthj-b 
Telephone  Company,  Asking  for  the  Installation  of 
Telephones  for  Proposed  New  Snhscriberfl 

Case  No.  8050 

(Pnblia  S«rriee  CommiBsion,  Second  Disbiet,  April  1^  1921) 

TdephonQ  compwiies  —  wb«a  cxfeetuioB  of  Mrric*  irfU  not  \t 

ordered. 

Where  the  cost  of  constmetioii  of  the  Additioiul  aarrice  le- 
quested  amonnts  to  more  tluui  would  be  jnstifled  b^  the  rereniM 
which  would  probably  be  derived,  the  eompsn;  will  not  be 
required  to  eonBtmet  such  eztcmsioii,  as  to  do  so  wonld  neees- 
Barily  impose  an  unjost  burden  on  the  other  subscribers  for  tha 
benefit  of  those  who  demre  to  be  connected  with  the  line. 

Joseph  T.  Watson,  for  the  complainants. 
Thomas  W.  McDennott,  for  the  respondent. 

E^ELLOGG,  Commissioner. —  The  Keeseville  Tele- 
phone Company,  the  respondent  here,  fnmishes  serv- 
ice to  the  village  of  Keeseville  and  neighboring  com- 
munities, in  the  counties  of  Essex  and  Clinton.  It 
maintains  a  central  office  at  Ausable  Foi^  from 
which  a  single  pair  of  wires  are  conducted  upon  a 
bracketed  pole  line  11  miles  to  Wilmington. 

Upon  this  rural  line  there  are  now  nine  aubseribers. 
Application  is  made  by  the  complainant  in  behalf  of 
other  prospective  subscribers  in  the  hamlet  of  Wil- 
mington to  the  number  of  thirty-seven,  who  desire  the 
service  if  facilities  are  provided.  There  are  a  few 
other  houses  in  the  neighborhood  which  could  be 
served  by  the  lines,  if  installed,  to  the  nomber  of  about 
twenty. 

This  is  a  typical  rural  settlement  in  the  Adirondack 
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mountains.  There  are  signs  of  growth  and  develop- 
ment, in  the  nature  of  increased  patronage  of  summer 
visitors  and  tourists,  whioh  have  developed  within  late 
years,  and  the  local  residents  and  property  owners 
are  very  desirous  of  having  a  telephone  service,  which 
under  present  day  conditions  adds  so  much  to  the  com-  , 
fort  of  living. 

The  population  of  the  entire  town  in  1920  waa  only 
545.  This  indicates  the  sparsely  settled  condition  of 
the  surrounding  locality. 

In  order  to  render  the  service  needed,  it  will  be 
necessary  to  strengthen  the  pole  line  and  place  cross 
arms  with  pins  for  stringing  additional  wires.  An 
estimate  has  been  submitted  of  the  cost  of  the  new 
construction  necessary  to  furnish  the  additional  thirty- 
seven  prospective  customers,  of  $9,719.34.  This  esti- 
mate, on  examination  of  the  figures,  proves  not  to  be 
excessive. 

The  rental  charge  per  station  is  $18  a  year,  and 
the  revenue  from  the  thirty-seven  new  telephones 
would  be  $666.  The  revenue  from  the  nine  Wilming- 
ton telephones  already  installed,  for  the  last  year,  was 
$174.  The  net  toll  rental  therefrom  was  $539.19.  This 
shows  an  extraordinary  high  percentage  of  toll  over 
rental  revenue,  or  about  150  per  cent.  The  percentage 
of  the  system  as  a  whole  is  only  about  25  per  cent. 

But  assuming  that  the  new  subscribers  at  Wilming- 
ton would  yield  the  same  proportion  in  toll  revenues 
as  the  present  subscribers,  and  that  the  percentage  of 
toll  from  them  would  amount  to  about  150  per  cent 
of  the  rental,  the  revenue  from  that  source  would  be 
approximately  $1,000,  yielding  a  total  revenue  of 
$1,666. 

The  proportion  of  annual  gross  revenues  to  the  fixed 
capital  of  this  company  is  about  45  per  cent,  as  shown 
by  the  following  table: 
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Opoattntr 
Pixed  capital  nventiM 

1918 $30,404  85  $13,389  92 

1919 30,404  85  14,180  54 

1920 30,679  11  13,932  06 

Average 30,496  27  13,834  17 


In  proportion  with  the  average  experience  of  the 
company  therefore,  an  increase  of  annual  revenue  of 
$1,666  would  jastify  expending  for  construction  only 
approximately  $3,700,  of  which  smn  the  prospective 
revenue  is  about  45  per  cent.  Any  greater  investment 
wonid  impose  an  additional  hurden  on  the  company 
which  would  have  to  be  met  by  increased  rates  placed 
on  all  the  communities  which  it  serves. 

Frequently  the  cost  of  such  investment  for  exten- 
sions in  excess  of  the  ratio  prevaiUng  throughout  the 
system  as  a  whole  is  met  by  the  parties  desiring  the 
extension,  who  are  benelited  thereby,  but  the  cost  of 
.  construction  for  this  additional  service,  amounting  to 
$9,700,  being  approximately  $6,000  more  than  would 
be  justified  by  the  revenue,  is  of  course  prohibitive. 

It  is  not  to  be  expected  that  those  who  desire  the 
service  would  contribute  such  an  amount  Any  other 
course  would  be  imposing  an  unjust  burden  on  the 
other  subscribers  for  the  benefit  of  those  who  desire 
to  be  connected  with  the  line. 

The  company  during  the  past  five  years  has  not 
much  more  than  made  its  operating  expenses.  It  has 
paid  no  dividends.  The  income  or  deficit  for  these 
various  years  is  as  follows : 

1916.  Income $82  25 

1917.  Income 1,220  33 

1918.  Deficit   388  67 

1919.  Income 97  56 

1920.  Deficit 301  10 
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An  examination  of  the  reports  of  the  company,  how- 
ever, indicate  that  the  general  administration  ex- 
penses and  miscellaneous  general  expenses  are  very 
high  in  proportion  to  other  companies  throughout  the 
State.  They  averaged  four  dollars  and  twenty-fonr 
cents  and  two  dollars  and  thirty-four  cents  respectively 
a  station  in  1920.  In  former  years  these  expenses  per 
station  were  as  follows : 

AdminiEtration  Miscellaaeoua 

1919 $6  04  $2  95 

1918 4  57  2  22 

1917  5  78  2  21 

1916 148  308 


From  these  figures  there  is  a  very  strong  indication 
that  the  parties  interested  in  the  company,  instead  of 
declaring  dividends,  were  to  some  extent  at  least 
absorhing  the  income  in  salaries.  But  even  so  a  fair  ' 
return  on  the  fixed  capital,  together  with  the  reason- 
ahly  necessary  expenses  for  administration  and  mis- 
cellaneous purposes,  would  at  least  equal,  and  perhaps 
exceed  the  sums  which  are  now  disbursed  for  adminis- 
tration and  miscellaneous  expenses,  so  that  there  is 
no  excessive  profit  in  the  operations  of  the  company. 

For  these  reasons  it  would  be  manifestly  improper 
to  make  an  order  requiring  the  expenditure  of  this 
sum  of  money  for  service  to  the  citizens  and  property 
owners  desiring  telephone  service  in  Wilmington. 

The  line  now  owned  there  by  the  respondent  was 
constructed  by  private  parties,  and  transferred  to  the 
respondent  for  a  very  nominal  consideration.  Its 
operations,  according  to  figures  submitted  by  the 
assistant  to  the  general  manager  of  the  company, 
resulted  in  a  deficit  of  fifteen  dollars  and  seventy-two 
cents  in  1920. 

There   appears  to  have  been   no  franchise   ever 
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granted  to  the  company  to  operate  in  Qie  town.  On 
the  hearing  its  representatives  expressed  a  willingness 
to  turn  over  the  telephone  business  in  that  locality  to 
any  local  organization  that  might  be  formed,  and  give 
it  connections  on  a  proper  basis  with  the  outside 
world. 

This  is  the  only  proper  solution  pt  the  probleni, 
fairer  to  the  prospective  subscribers,  and  fairer  to  the 
telephone  company  and  its  other  patrons.  If  people 
there  are  sufficiently  desirous  of  the  service  in  ques- 
tion to  expend  the  necessary  money  for  the  constroe- 
tion  and  operation,  they  should  be  permitted  to  have 
full  control  of  the  telephone  situation  in  Wilmington, 
and  in  this  direction  would  undoubtedly  be  assisted  by 
this  Commission  if  they  undertake  the  enterprise. 

All  concur. 


In  the  Matter  of  the  Petition  (or  Complaint)  of 
Southern  New  Yobk  Powbb  and  Eailwat  Coepora- 
moN,  under  Subdivision  1,  Sectipn  49,  Public  Service 
Commissions  Law,  and  Section  181,  Railroad  Law, 
for  Permission  to  Increase  Passenger  Fare  in  the 
City  of  Oneonta.    Filed  February  8,  1921 

Case  No.  8063 

(Public  Service  Commiasbn,  Second  DiBtrict,  April  14,  1921) 

Electric  railwftTB  —  f sres  —  tickets  —  f «lr  return. 

The  company  asks  for  a  ten  cent  caBh  fare  end  tickets  at  tbe 
rate  of  seven  and  one-seventh  cents  each.  Beld,  that  the  pen- 
alty of  an  increase  in  fare  of  over  thirty-five  per  cent  to  those 
who  do  not  pnrchaae  tickets  is  too  great    (P.  611.) 

Even  though  the  company  has  made  out  a  case  showing  that 
its  needs  entitle  it  to  a  ten  cent  fare,  iha  experience  of  the 
Commission  shows  that  the  imposition  of  such  a  fare  may  result 
in  a  decreased  patronage  which  would  off-set  any  increase  in 
amount.    (P.  611.) 
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Company  pennitted  to  file  tariS  providing  for  a  ouh  fare 
ot  tight  cents  and  providing  for  the  sale  o£  seven  tickets  for 
flft7  cents.     (P.  614.) 

N.  P.  WilliB,  for  petitioner. 

C.  C.  Miller,  for  Oneonta  Chamber  of  Commerce. 

Van  Namee,  CommissioQer. —  The  Southern  New 
York  Power  and  Railway  Corporation  operates  an 
electric  railroad  from  the  village  of  Mohawk  to  the 
city  of  Oneonta  with  a  branch  extending  from  Index  to 
Cooperstown  and  a  local  system  of  street  cars  in  the 
city  of  Oneonta.  The  trackage  for  the  entire  system  is 
fifty-eight  miles.  In  the  city  of  Oneonta  the  trackage 
is  fonr  and  one-half  miles.  On  January  26,  1919,  in 
Case  6601  (18  St.  Dept.  Rep.  352),  the  rates  of  the 
entire  system  ontside  of  the  city  of  Oneonta  were 
raised  from  three  to  four  cents  a  mile.  On  October 
4,  1920,  in  Case  7771  {24  St.  Dept.  Rep.  431),  they 
were  farther  increased  from  four  to  five  cents,  and  on 
April  27, 1920,  in  Case  7378  (23  St.  Dept.  Rep.  26),  its 
rates  in  the  city  of  Oneonta  were  raised  from  five  to 
seven  cents.  For  a  detailed  discussion  of  the  condi- 
tion of  its  road,  both  physical  and  financial,  refer- 
ence is  made  to  the  opinions  in  those  cases. 

In  spite  of  these  successive  increases  the  company 
still  finds  itself  withont  a  reasonable  return  on  the 
capital  invested  in  this  enterprise.  The  company  has 
never  paid  a  dividend  on  its  stock  since  organization 
and  now  comes  before  the  Commission  asking  for  an 
increase  in  fare,  in  the  city  of  Oneonta,  only,  from 
seven  to  ten  cents  cash  fare  and  the  sale  of  tickets 
seven  for  fifty  cents.  The  only  reduced  fare  in  the 
city  of  Oneonta  is  five  cents  for  small  children  and  this 
rate  is  not  proposed  to  be  changed.  There  are  no 
franchise  limitations  on  the  fare  in  the  city  of  Oneonta. 

A  hearing  was  had  at  Oneonta  before  Commissioner 
Van  Namee  on  March  4,  1921,  those  named  above 
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appearing.  No  one  appeared  in  opposition  although 
proper  public  notice  had  been  made  of  the  hearing 
which  was  held  in  the  city  hall.  Mr.  Miller,  as  secre- 
tary of  the  Oneonta  Chamber  of  Commerce,  presented 
a  claim  for  a  late  service  to  the  Normal  School  and 
asked  that  the  company  install  a  service  leaving  Broad 
street  after  9 :30  p.  u.  on  the  brandi  extending  to  the 
school.  The  company  stated  that  it  was  willing  to 
pnt  on  such  trips  as  might  be  needed  on  this  branch 
after  9  -.30  at  night  provided  it  was  allowed  to  charge 
ten  cents  for  this  trip  only,  and  agreed  also  to  accept 
transfers  on  this  trip  by  payment  of  three  cents  extra. 
This  is  in  the  nature  of  "  owl  service  "  and  an  excep- 
tion to  the  general  rate  of  fare  might  be  made,  but 
the  Commission  is  nnwlllii^  to  allow  a  chaise  for 
transfers  unless  such  charge  is  general  to  all  other 
points. 

In  the  numerous  cases  involving  fare  increases  on 
the  lines  of  this  company,  the  figures  have  shown  that 
even  with  the  increase  requested  the  company  would 
be  unable  to  earn  any  appreciable  dividend  upon  the 
capital  invested  and  therefore  a  detailed  examination 
of  its  capital  account  for  the  purposes  of  rate  regula- 
tion has  never  been  made  by  the  Commission.  On 
November  30, 1915,  in  Case  5386,  which  was  an  applica- 
tion by  the  company  to  increase  its  capital  stock,  the 
capital  account  of  the  whole  system  was  fixed  for  the 
purposes  of  that  proceeding  at  $1,840,588.58  and  this 
amount  has  been  carried  on  the  books  as  its  capital 
account  from  that  date,  with  increases  for  additional 
trackage  and  ways  and  structures  added  at  actual  cost 
of  construction,  with  the  resnlt  that  the  capital 
account  of  the  company  for  road  and  equipment 
December  31,  1920,  was  $2,229,888. 

Table  1  hereto  attached  shows  in  detail  the  results 
of  operation  on  the  whole  system  inclnding  the  cdty 
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of  Oneonta  for  tiie  three  years  ending  December  31, 
1920.  A  study  of  tbie  table  shows  that  on  December 
31, 1920,  after  paying  operatii^  expenses  and  making 
proper  deductions  there  was  available  for  dividends  to 
the  stockholders  the  snm  of  $2,296  which  on  the  valua- 
tion of  $2,229,888  is  .103  per  cent.  There  is  no  appar- 
ent reason  why  the  income  of  the  company  outside  of 
the  city  of  Oneonta  should  increase  during  the  com- 
ing year  nor  that  the  operating  expenses  should 
decrease  to  any  appreciable  extent  and,  therefore, 
unless  a  study  of  the  operating  income  and  revenue 
from  the  city  of  Oneonta  operation  alone  shows  that 
the  increase  requested  will  result  in  a  very  large  net 
income  to  the  company,  it  is  apparent  that  some  in- 
crease should  be  granted. 

The  company  asks  for  a  ten  cent  cash  rate  fare  and 
tickets  at  the  rate  of  seven  and  one-seventh  cents 
each,  or  a  penalty  of  an  increase  in  fare  of  over  35 
per  cent  to  those  who  do  not  purchase  tickets.  This 
seems  to  the  Commission  too  much  of  a  penalty.  At 
the  present  time  no  street  car  system  in  the  state  has 
the  ten  cent  fare.  With  such  a  difference  between  the 
cash  and  ticket  fare,  it  is  apparent  few  cash  fares 
would  be  collected.  The  company  has  made  out  a 
case  showing  that  its  needs  entitle  it  to  a  ten  cent 
fare,  but  the  experience  of  the  Commission  shows  that 
the  imposition  of  such  a  fare  may  result  in  a  decreased 
patronage  which  would  offset  any  advantage  in 
amount  Even  with  the  highest  fare  suggested,  it  is 
apparent  it  will  not  yield  a  fair  return.  Should  the 
Commission  allow  the  imposition  of  a  higher  rate  of 
fare  or  reduce  the  amount  in  the  expectation  that  the 
company  will  receive  a  larger  net  amount  from  a 
smaller  rate  of  faref 

Thia  same  condition  confronted  the  Commission 
in  the  case  of  the  application  of  the  Ithaca 
Traction   Company    (Case   No.   7946,   25    St.   Dept. 
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Kep.  355),  decided  March  1,  1921,  for  increase 
in  passenger  fares  in  which  the  Commission  al- 
lowed an  increase  from  seven  to  eight  cents  and 
refused  the  request  of  the  company  for  a  ten  cent 
fare.  Commissioner  Irvine  in  his  opinion  accom- 
panying this  case  says:  "  May  the  Commission  exer- 
cise  its  judgment  in  snch  matters  or  is  that  something 
within  the  exclusive  province  of  the  board  of  direc- 
torsf  If  it  were  a  matter  concerning  solely  the  wel- 
fare of  the  corporation  undoubtedly  the  latter  prop- 
osition would  be  correct,  bnt  the  public  is  also  con- 
cerned and  here  it  is  believed  the  ju(^ment  of  the 
Commission  must  he  exercised,  having  in  view  not 
only  the  financial  welfare  of  the  company  but  the  wel- 
fare of  the  patrons  of  the  road.  Courts  as  well  as 
Commissions  have  often  remarked  that  rates  must  be 
reasonable  to  the  patron  as  well  as  to  the  utility. 
•  '  •  Other  methods  of  expression  are  that  the 
rates  must  not  be  more  than  the  trafHc  will  bear  or 
that  they  must  not  exceed  the  value  of  the  service  to 
the  patron.  •  •  •  Street  railroads  •  •  •  are 
designed  to  afford  cheap  transportation.  For  the  most 
part  city  dwellers  must  use  them  or  walk.  Many 
must  use  them  or  stay  at  home.  If  conditions  are 
such  that  a  portion  of  those  who  would  normally  use 
street  cars  refrain  from  doing  so  on  account  of  the 
expense  it  is  certain  that  the  rates  are  more  than  the 
traffic  will  bear  for  that  portion.  •  •  •  The  eight 
cent  fare  seems  to  be  required  if  the  system  is  to 
remain  barely  solvent  and  keep  in  operation.  To  make 
the  fare  ten  cents  would  as  the  company  calculates 
prevent  one-fifth  of  those  now  using  the  cars  from 
continning  to  do  so  and  almost  one-seventh  of  those 
who  would  ride  at  eight  cents  from  continuing  to  ride, 
it  is  probable  that  a  considerably  larger  proportion 
would  be  deterred  and  that  very  likely  the  company 
would  gain  nothing  in  the  way  of  additional  rerenue. 
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white  at  the  same  time  this  large  proportion  of  the 
public  would  be  in  effect  deprived  of  the  nse  of  the 
atility.  Experience  even  in  large  cities  sach  as  Bos- 
ton, Pittsbnrgh  and  Seattle  has  not  been  such  as  to 
indicate  any  magic  in  a  ten  cent  fare  as  a  solation 
of  the  traction  problem.  We  prefer  to  grant  only  what 
is  imperatively  required,  leaving  to  the  court,  if  called 
upon,  to  determine  whether  the  choice  between  two 
rates,  neither  promising  an  adequate  return,  rests 
solely  with  the  directors  of  the  corporation  or 
whether,  on  the  other  hand,  the  Commission  has  a 
responsibility  in  aiding  to  solve  the  problem."  This 
states  the  exact  sitnation  existing  in  Oneonta. 

Table  2  is  a  statement  for  the  three  years  ending 
December  31,  1920,  of  operations  within  the  city  of 
Oneonta  together  with  estimates  of  the  probable 
income  with  the  increase  asked  for  during  the  coming 
year,  taken  from  the  books  of  the  company  and  its 
annual  reports,  as  filed  with  the  Commission.  The 
actual  figures  for  1920  are  supplemented  also  with 
the  estimated  income  for  the  whole  year,  if  the 
increased  fare  of  seven  cents  had  been  in  operation 
a  whole  year.  This  increase  was  not  put  into  effect 
until  the  12th  day  of  May,  1920,  so  that  the  company 
had  but  seven  months  of  the  year  under  this  rate.  The 
other  tables  show  the  estimated  income  with  a  10 
per  cent  reduction  in  number  of  passengers  carried 
during  1920  and  with  20  per  cent  cash  fares  at  ten 
cents  and  80  per  cent  tickets,  with  seven  tickets  for 
fifty  cents,  and  the  results  of  expected  operation  with 
a  six  per  cent  reduction  in  number  of  passengers  car- 
ried during  1920  and  with  25  per  cent  paying  cash 
fares  of  eight  cents  and  75  per  cent  tickets. 

These  tables  show  that  even  with  an  increased  fare 
of  eight  or  ten  cents  the  company  will  show  a  deficit 
on  its  operations  in  the  city  and  if  these  figures  are 
eorrect  there  will  be  a  net  revenue  deficit  of  $963  at  a 
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ten  cent  fare.  With  the  eight  cent  caah  fare  thiB  item 
would  be  further  increased  to  $1,029,  and  if  from  these 
figures  there  are  deducted  the  taxes  accrued  in  the 
city  itself,  which  is  of  course  a  charge  against  the 
operating  revenue  in  the  city,  there  would  be  a  mnch 
larger  deficit. 

It  is  apparent  that  even  with  the  highest  return 
that  the  company  could  expect  under  either  increased 
rate  of  fare,  no  substantial  amount  will  remain  after 
paying  its  operating  expenses  in  the  city  and  there- 
fore there  will  be  no  appreciable  increase  in  the  sum 
available  for  dividend  to  the  stockholders  of  the  com- 
pany. The  Commission  feels  however  that  an  eight 
cent  fare,  instead  of  a  ten  cent  fare,  should  be  granted, 
and,  therefore,  finds  that  the  present  rates  and 
charges  for  passenger  service  in  the  city  of  Oneonta 
are  insufficient  to  yield  a  reasonable  compensation 
for  the  service  rendered  and  are  unjust  and  unreason- 
able and  that  the  fare  of  eight  cents,  and  seven  tickets 
for  fifty  cents,  is  a  just  and  reasonable  rate  for  such 
service,  to  be  hereafter  observed  and  in  force  as  a 
maximum. 

The  company  desires  to  sell  the  tickets  at  centrally 
located  places  to  be  designated  by  it  in  the  city  and 
in  view  of  the  smallness  of  the  community  and  the 
experience  of  the  Commission  in  these  matters,  that 
request  should  be  granted.  Also,  having  in  mind  the 
general  financial  condition  of  this  road  and  its  lack 
of  return  to  those  who  have  invested  their  money  in 
it  since  the  date  of  its  organization,  the  increased  fare 
should  be  allowed  for  one  year  from  the  20th  day  of 
April,  1921,  and  thereafter  until  changed  by  order  of 
the  Commission,  and  the  company  should  be  allowed 
to  file  a  tariff  on  short  notice  patting  this  increase 
into  effect. 

All  concur. 
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In  the  Matter  of  the  Application  for  the  Annolment  of 
the  Teacher's  Certificate  of  Anua  J.  Sohneeb 

Caae  No.  666 

(Bdncation  Department,  April  14,  1921) 

Ttachers  —  nsisnatlon  eaoMd  by  ill  health  —  Eduutioii  Jmw, 
8  662. 

Where  a  teacher  resigns  her  position  upon  the  advice  of  a 
qualified  physician  because  of  ill  health,  it  cannot  be  said  that 
the  teacher  failed  to  complete  her  agreement  without  good 
reason,  nnder  the  provisions  of  section  662  of  the  Edueatioa 
Uw. 

Florence  M.  North,  for  reapondent 

Gn-BBBT,  Acting  Commissioner. —  The  hoard  of 
edncation  of  anion  free  school  district  No.  2,  town  of 
Mt.  Hope,  Orange  county,  has  meide  application  for  the 
revocation  of  the  license  of  Anita  J.  Sohnker,  upon  the 
ground  that  she  failed  to  complete  the  contract  made 
with  said  hoard  of  education  on  or  about  April  1, 1920, 
in  which  she  agreed  to  teach  school  for  forty  consecu- 
tive weeks,  conunencing  September  7, 1920.  It  appears 
that  she  did  not  return  to  her  work  after  the  Thanks- 
giving vacation.  In  her  answer  the  respondent  states 
that,  on  November  twenty-third,  she  notified  the  prin- 
cipal that  due  to  ill  health  and  nervous,  run-down  con- 
dition, it  was  her  intention  to  resign,  and  on  November 
twenty-seventh  she  mailed  her  resignation  to  the  board 
of  education.  She  has  filed  with  her  answer  the  certi- 
ficate of  her  physician,  in  which  he  states  in  substance 
tliat  after  an  examination  he  advised  Miss  Sohnker  to 
stop  teaching  because  of  ill  health. 

An  examination  of  the  records  of  this  Department 
showB  that  a  temporary  equivalent  certificate  was 
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issned  to  respondent  on  August  1, 1919.  This  certifi- 
cate expired  on  Angast  1,  1920,  and  has  never  been 
renewed.  Miss  Sohuker  is,  therefore,  without  a  certifi- 
cate to  teach  in  this  state.  It  is  apparent  that  there 
can  be  no  revocation  of  a  certificate  that  has  already 
expired,  even  if  there  were  sufficient  facts  upon  which 
to  base  such  action.  Where  a  teacher  resigns  her  posi- 
tion upon  the  advice  of  a  qualified  physician  because 
of  ill  health,  it  can  not  be  said  that  the  teacher  failed 
to  complete  ber  agreement  without  good  reason,  under 
the  provisions  of  section  562  of  the  Education  Law. 

The  application  is  dismissed. 


In  QiB  Matter  of  the  Claim  for  Compensation  under 
the  Workmen's  Compensation  Law  Made  by  Ethel 
WocK  ZiUMBB,  as  Executrix  of  the  Last  Will  and 
Testament  of  Mabtea  Ank  Wock,  Deceased,  for 
Compensation  Accruing  to  the  Date  of  Death  of 
Mabxha  Ann  Woce,  and  also  for  Death  Benefits, 
against  Qlbn  Telephone  Company,  Employer,  and 
State  Insurance  Fund,  Insurance  Carrier 

Claims  Nob.  14807-A  and  15004 

(State  IndnstriAl   CommiBaioa,  Deoonber  30,  1920) 

Awards  of  eompeiuatioii  ludnded  —  death  not  recalt  of  aceidratal 
penonal  in  jury. 

Deceased,  a  telephone  operator,  anstuned  electric  shook, 
which,  it  is  alleged,  caused  nervous  prostration  lessening  her 
disease  resistiiig  power  and  permitting  a  cancer  to  develop, 
leanlting  in  death.  Eeid,  that  death  was  not  caused  by  an 
accidoital  personal  injuiy. 

On  June  6,  1919,  Martha  A.  Wock  resided  at  229 
Main  street,  Fort  Plain,  N.  Y.,  and  was  fflnployed  hy 
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the  Glen  Telephone  Company  as  a  telephone  operator, 
in  the  office  of  said  company  at  Fort  Plain,  N.  Y.,  and 
while  engaged  in  the  regular  course  of  her  employ- 
ment, she  received  accidental  personal  injuries. 

This  claim  came  on  for  hearing  before  the  State 
Industrial  Commission,  at  Amsterdam,  N.  Y.,  on 
December  15, 1919,  March  11, 1920,  April  8, 1920,  May 
17,  1920,  May  19,  1920,  June  11,  1920;  and  at  Dolge- 
ville,  N.  Y.,  on  June  11,  1920;  and  at  Gloversville, 
N.  Y.,  on  June  25, 1920;  and  at  Albany,  N.  Y.,  on  July 
15,  1920,  at  which  latter  date  an  award  for  compen- 
sation was  made  to  Martha  A.  Wock  for  accidental 
injuries  that  arose  out  of  and  during  the  course  of  her 
employment.  This  award  was  duly  entered,  and  a 
copy  thereof  was  mailed  to  the  parties  in  interest  on 
July  16,  1920. 

Thereafter  this  claim  came  on  for  further  hearing 
before  the  State  Industrial  Commission  at  Albany, 
N.  Y.,  on  October  28,  1920,  December  23,  1920,  and 
December  30,  1920. 

At  the  said  hearing  held  on  December  23,  1920,  all 
former  awards  were  cancelled,  and  the  claim  for 
compensation  was  dismissed  on  the  ground  that  disa- 
bility did  not  result  from  an  accidental  personal  in- 
jury, and  at  the  said  hearing  held  December  30,  1920, 
the  claim  for  death  benefits  was  disallowed  for  the 
same  reason,  namely,  that  death  was  not  the  result  of 
an  accidental  personal  injury.  No  appeal  was  taken 
by  the  employer  from  the  said  award  made  July  15, 
1920. 

Bernard  L.  Shientag,  counsel  to  State  Industrial 
Commission. 

J.  A.  Foster,  for  employer  and  insurance  carrier. 

Nellis  &  NcUIb,  for  claimant 
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By  thb  Couuission. — ^All  the  evidence  submitted 
before  the  CommiBsion  having  been  heard  and  duly 
considered,  the  Commission  makes  its  conclusions  of 
fact  and  decision  as  follows: 

On  June  6,  1919,  the  day  when  Martha  A.  Wock 
received  the  injuries  hereinafter  described,  she  resided 
at  229  Main  street.  Port  Plain,  N.  Y.,  and  was 
employed  as  a  telephone  operator  in  the  office  of  the 
Glen  Telephone  Company,  at  Fort  Plain,  N.  Y.,  a  cor- 
poration engaged  in  the  telephone  business,  with  an 
office  and  principal  place  of  business  located  at  6 
Church  street,  Johnstown,  N.  Y. 

On  June  6,  1919,  Martha  A.  Wock  was  woAing  for 
her  employer  at  her  employer's  telephone  office  at 
Fort  Plain,  N.  Y.,  and  while  engaged  in  the  regular 
course  of  her  employment  as  a  telephone  operator, 
and  while  endeavoring  to  establish  a  telephone  con- 
nection between  toll  stations,  she  seized  two  cords, 
each  containing  telephone  wires,  one  iu  each  hand, 
when  she  received  an  electric  shock  transmitted 
through  the  said  telephone  wires,  and  was  unable  to 
release  her  grip  on  the  said  cords  for  some  time.  She 
continued  to  work  at  her  regular  occupation  for  about 
ten  days  after  said  injury,  when  she  became  indis- 
posed for  a  short  time,  and  was  forced  to  go  to  bed 
for  a  few  days.  At  various  times  thereafter,  up  to 
August  21,  1919,  she  was  ill  for  a  few  days.  Since 
August  21,  1919,  she  has  been  disabled. 

It  is  alleged  that  the  said  shock  that  she  received  on 
June  6,  1919,  caused  nervous  prostration,  and  as  a 
result  she  became  weak  and  sick,  and  her  disease- 
resisting  power  was  lessened,  which  permitted  a 
cancer  to  develop  in  her  pelvis,  and  that  the  cancer 
was  caused  and  its  growth  was  accelerated  because  of 
the  weakened  physical  condition  whidi  was  the  direct 
result  of  said  injuries. 
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On  Angust  5, 1920,  Martha  A.  Wock  died  as  a  result 
of  said  cancer. 

The  average  weekly  wage  of  Martha  A.  Wock  was 
the  snin  of  twelve  dollars  and  fifty  cents. 

The  disability  and  death  of  Martha  A.  Woek  was 
not  cansed  by  an  accidental  personal  injury  bnt  was 
caused  by  a  cancer,  which  did  not  naturally  or 
Tinavoidahly  result  from  an  accidental  personal 
injury. 

It  does  not  appear  whether  written  notice  of  injury 
and  written  notice  of  death  were  given  to  the  employer 
within  the  time  prescribed  by  section  18  of  the  Work- 
men's Compensation  Law,  but  neither  the  employer 
nor  the  insurance  carrier  was  prejudiced  by  the  fail- 
ure to  ^ve  written  notice  of  injury  and  written  notice 
of  death,  because  verbal  notice  of  injury  was  given  to 
an  agent  of  the  employer  in  charge  of  its  main  office 
within  thirty  days  after  said  injury  and  verbal  notice 
of  death  was  given  to  the  employer  within  thirty  days 
thereafter. 

Ethel  Wock  Zinuner  was  appointed  executrix  under 
the  last  will  and  testament  of  Martha  A.  Wock, 
deceased,  and  she  duly  qualified  as  said  exeentrix. 

All  awards  for  compensation  heretofore  made  are 
hereby  rescinded  and  the  claim  for  compensation  is 
dismissed,  and  the  claim  for  death  benefits  is  also  dis- 
allowed, because  the  disability  and  the  death  of 
Martha  A.  Wock  was  not  the  result  of  an  accidental 
personal  injury. 

The  failure  to  give  written  notice  of  injury  and 
written  notice  of  death  to  the  employer  within  the 
time  prescribed  by  section  18  of  the  Workmen's  Com- 
pensation Law  is  hereby  excused  on  the  ground  that 
neither  the  employer  nor  the  insurance  carrier  was 
prejudiced  by  the  failure  to  give  written  notice  of 
death,  because  verbal  notice  of  injury  was  given  to  an 
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agent  of  the  employer  in  charge  of  ite  main  office 
within  thirty  days  after  said  injniy  and  verbal  notice 
of  death  was  given  to  the  employer  within  thirty  days 
thereafter. 


In  the  Matter  of  the  Claim  for  Compensation  under 
the  Workmen's  Compensation  Law,  Made  by  Fred 
KoAGHHAN,  against  Town  of  G^bddbs,  OiiONnAGA 
Conwry,  New  York,  Employer,  and  Eotal  Indbu- 
isTTY  Inbubancb  Company,  Insurance  Carrier 

Case  No.  601901 

<Stat«  Industrial    Commission,   JU111&77  3,  1921) 

OUlauuM  iajnred  whUo  being  truuported  to  hii  place  of  eaiplor^ 
meat  on  hla  einplo7er's  motor  truck  —  award  made. 

This  claim  came  on  for  hearing  before  the  State 
Indastrial  Commission  at  Syracnee,  N.  Y.,  on  Decem- 
ber 7,  1920,  and  January  3, 1921. 

Bernard  L.  Shientag,  counsel  to  State  Industrial 
Commission. 

Prank  J.  O'Neill,  for  employer  and  insurance 
carrier. 

Claimant  in  person. 

By  thb  Commission. — All  the  evidence  submitted 
before  the  Commission  having  been  heard  and  duly 
considered,  the  Commission  makes  its  conclusions  of 
fact,  award  and  decision,  as  follows : 

On  November  2,  1920,  the  day  when  Fred  Koach- 
man  received  the  injuries  hereinafter  described,  he 
resided  at  1306  East  Washington  street,  Syracuse, 
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N.  T.,  and  was  employed  by  the  town  of  G-eddea,  Onon- 
daga county,  N.  Y.,  a  municipal  corporation  organized 
and  existing  under  the  laws  of  the  State  of  New 
York.  Fred  Koachman  was  employed  as  a  laborer  to 
work  on  a  road  being  bailt  by  the  said  town  abont  two 
and  one-half  miles  northwest  of  the  State  Fair  cross- 
ing, on  the  road  to  Baldwinsrille,  in  said  town  and 
county. 

On  November  2, 1920,  the  said  town  of  Geddes  was 
building  a  road  about  two  and  one-half  miles  north- 
west of  the  State  Fair  crossing,  on  the  road  to  Bald- 
winsville,  in  said  town  and  county,  and  at  that  time 
had  employed  Clark  Horan  as  foreman  on  said  road 
that  was  being  built,  and  he  was  authorized  and 
empowered  by  James  S.  Jerome,  superintendent  of 
highways  for  said  town,  and  also  Cornelius  F.  Sulli- 
Tan,  engineer  in  charge  of  the  work  nnder  construc- 
tion, to  employ  laborers  wherever  he  might  be  able  to 
secure  their  services.  In  connection  with  the  bmlding 
of  said  road,  the  town  of  Geddes  owned  and  operated 
an  automobile  truck  which  was  used  in  transporting 
laborers  from  Solvay,  N.  Y.,  to  and  from  the  point 
where  said  road  was  being  built.  On  the  morning  of 
November  2,  1920,  the  said  Clark  Horan  was  on  said 
truck  at  Bridge  and  Milton  avennes,  Solvay,  N.  Y., 
with  a  number  of  employees  who  were  to  be  trans- 
ported to  the  point  where  said  road  was  being  built, 
and  while  acting  under  instructions  from  his  superiors, 
and  in  line  with  his  duty,  and  during  the  course  of  bis 
employment,  he  employed  Fred  Koachman  to  work  as 
a  laborer  on  the  said  road  that  was  being  bnilt  by  the 
said  town  of  Geddes.  It  was  commonly  understood 
that  the  prevailing  rate  of  wage  would  be  paid  to  all 
laborers,  which  was  sixty  cents  per  hour  for  a  nine- 
hour  day.  After  the  said  Clark  Horan  had  employed 
the  said  Fred  Koachman,  he  boarded  the  said  tm^ 
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with  his  fellow  workmen,  and  the  truck  proceeded  to 
transport  them  to  the  point  where  the  road  was  being 
built.  Duetto  the  scarcity  of  labor  on  November  2, 
1920,  the  said  foreman  was  authorized  to  employ 
laborers  wherever  he  conld  secure  them ;  and,  also,  to 
insure  a  sufficient  number  of  laborers  on  the  job ;  the 
said  track  was  used  to  transport  them  to  and  from 
the  same. 

On  November  2,  1920,  Fred  Koachmau  was  work- 
ing for  his  employer,  and  while  engaged  in  the  regu- 
lar course  of  his  employment,  riding  on  the  said 
motor  truck  to  the  location  of  his  work,  the  truck  was 
struck  by  a  train  of  cars  operated  by  the  New  ToA 
Central  Bailroad  Company,  and  as  a  result  he  was 
thrown  from  said  truck  xmder  the  wheels  of  one  of  the 
cars,  and  as  a  result  his  right  arm  was  cmshed,  and 
several  ribs  were  fractured  in  his  right  side,  and  his 
back  and  legs  were  bruised,  and,  as  a  result  of  said 
injuries,  his  right  arm  was  amputated  five  inches 
below  the  right  shoulder. 

The  injuries  received  by  Fred  Koaehman  were 
accidental  injuries,  and  arose  out  of  and  during  the 
course  of  his  employment. 

The  average  weekly  wage  of  Fred  Koaehman  was 
more  than  thirty  dollars  per  week. 

It  does  not  appear  whether  written  notice  of  injury 
was  given  to  the  employer  within  the  time  prescribed 
by  section  18  of  the  Workmen's  Compensation  Law, 
but  neither  the  employer  nor  the  insurance  carrier  was 
prejudiced  by  the  failure  to  give  written  notice  of 
injury,  because  the  employer  had  actual  knowledge  of 
the  injuries  at  the  time  that  they  occurred  and  fur- 
nished medical  aid  and  attendance  immediately  there- 
after, and  filed  a  written  report  of  said  injuries  with 
the  State  Industrial  Commission  on  November  19, 
1920. 
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Award  of  compensation  is  hereby  made  against  town 
of  Q-eddes,  Onondaga  county,  N,  Y.,  employer;  and 
Royal  Indemnity  Company,  insurance  carrier,  to  Fred 
Koachman,  injured  employee,  for  312  weeks,  at  the 
rate  of  $20  per  week,  amounting  to  $6,240  for  the  total 
loss  of  his  right  arm. 

Present  payment  parsnant  to  the  terms  of  said 
award  is  due  and  payable  for  nine  weeks,  covering  the 
period  from  November  2,  1920,  to  January  4,  1921,  at 
the  rate  of  $20  per  week,  amounting  to  the  total  of 
$180.  Future  payments  pursuant  to  the  terms  of  said 
award  are  due  and  payable  every  two  weeks  in  the 
amount  of  $40,  the  same  to  be  paid  every  two  weeks, 
for  a  total  of  303  weeks;  and  the  claim  is  hereby  closed. 

The  failure  to  give  written  notice  of  injury  to  the 
employer  within  the  time  prescribed  by  section  18  of 
the  Workmen's  Compensation  Law  is  hereby  excused 
on  the  ground  that  neither  the  employer  nor  the  insur- 
ance carrier  was  prejudiced  by  the  failure  to  give 
written  notice  of  injury,  because  the  employer  had 
actual  knowledge  of  the  injuries  at  the  time  that  they 
occurred  and  furnished  medical  aid  and  attendance 
immediately  thereafter,  and  filed  a  written  report  of 
said  injuries  with  the  State  Industrial  Commission  on 
November  19,  1920. 

40 
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In  the  Matter  of  the  Claim  for  CompenBation  under 
the  Workmen's  Compensation  Law,  Made  by  Auce 
WABHiNOTOir,  Alleged  Wife  of  Jbbsb  Washington, 
Deceased;  and  ChabityBobinson,  Dependent  Grand- 
mother of  said  Jebsb  Washington,  for  the  Death  of 
Jesss  Washington,  against  Fox  Film  Cobpoka- 
TioK,  Employer;  and  United  States  FmBLnrr  & 
Gdabantt  Coupany,  Insurance  Carrier 

Death  Case  No.  1980236 

(Stat«  Indiutriftl  Commisnon,  Jannur   6,   1921) 

Awwd  to  dwtttdent  of  »  morliif  plctnn  kctor  drovnsd  in  comM 
of  hla  alwloymoiit. 

Deeeoeed,  a  moving  picture  aetor,  while  engsged  in  the 
regnlar  course  of  his  emploTinent  on  board  a  submarine,  and 
while  acting  on  said  sabmarine  bo  that  the  employer  might 
photograph  a  scene  and  maniifactiire  a  motion  picture  film 
of  the  same,  was  left  straggling  in  the  water  when  the  sain 
marine  submerged,  and  was  drowned. 

This  claim  came  on  for  bearing  before  the  State 
Industrial  Commission  at  its  office  at  New  York  city, 
N.  Y.,  on  October  9,  1919,  and  Jannary  6,  1921. 

Bernard  L.  Shientag,  counsel  to  State  Industrial 
Commission. 

William  Warren  Dimmiek,  for  employer  and  insur- 
ance carrier. 

Claimants  in  person. 

By  the  Commission. — ^All  the  e^dence  snbroitted 
before  the  Commission  having  been  heard  and  duly 
considered,  the  Commission  makes  its  condnsions  of 
fact,  award  and  decision  as  follows: 

On  September  4,  1919,  Jesse  Washington  had  a 
domicile  at  12  West  One  Hundred  and  Thirty-seventh 
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street,  in  the  borough  of  Manhattan,  city  and  State  of 
New  York,  and  was  employed  by  the  Fox  Film  Cor- 
poration, engaged  in  the  business  of  manufacturing 
moving  picture  films,  with  an  office  and  principal  place 
of  bnsineaa  located  at  126  West  Forty-sixth  street, 
borough  of  Manhattan,  city  and  State  of  New  York. 
Prior  to  September  4,  1919,  a  contract  of  employment 
was  entered  into  by  and  between  the  said  Jesse  Wash- 
ington and  the  said  Fox  Film  Corporation  at  126  West 
Forty-sixth  street,  borough  of  Manhattan,  city  and 
State  of  New  York.  Pursuant  to  said  contract  of 
employment,  the  said  Jesse  Washington  was  employed 
as  a  moving  picture  actor  by  the  said  Fox  Film  Cor- 
poration, and  the  soope  of  his  employment  as  to  terri- 
tory was  nnlimited,  for  he  could  be  sent  to  any  part  of 
the  State  of  New  York  or  to  any  State  in  the  United 
States.  Prior  to  September  4,  1919,  the  said  jfesse 
Washington  was  ordered  and  directed  by  his  employer, 
the  said  Fox  Fihn  Corporation,  to  go  to  Newport,  B.  I., 
to  take  part  in  the  production  of  films  for  moving 
pictures. 

On  September  4, 1919,  Jesse  Washington  was  work- 
ing for  his  employer  at  Newport,  B.  I.,  as  a  moving 
picture  actor,  and  while  engaged  in  the  regular  course 
of  his  employment  on  board  a  submarine,  and  while 
acting  on  said  submarine  so  that  the  employer  might 
photograph  a  scene  and  manufacture  a  motion  picture 
film  of  the  same,  and  while  engaged  in  a  fictitious  fight 
with  a  fellow  actor  on  board  the  said  submarine,  as 
directed-  by  his  employer  to  carry  ont  the  plot  of  the 
picture,  the  submarine  submerged  and  left  him  and  his 
antagonist  struggling  in  the  water,  and  after  strug- 
gling for  about  thirty  seconds  in  the  water,  Jesse 
Washington  sank  beneath  the  surface  of  the  water 
and  was  drowned.  His  dead  body  was  subsequently 
recovered. 

The  injuries  which  resulted  hi  the  death  of  Jesse 
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"Washington  were  accidental  injaries,  and  arose  ont  of 
and  during  the  course  of  his  employment. 

The  average  weekly  wage  of  Jesse  Washington  was 
the  sum  of  twenty-three  dollars  and  eight  cents. 

Jesse  Washington  left  him  surviving  Charity  Rob- 
inson, grandmother,  aged  sixty-nine  years,  dependent 
upon  him  at  the  time  he  received  the  injuries  which 
resulted  in  his  death;  and  Alice  Washington,  alleged 
widow,  aged  twenty-two  years. 

It  does  not  appear  whether  written  notice  of  injury 
and  written  notice  of  death  were  given  to  the  employer 
within  the  time  prescrihed  by  section  18  of  the  Work- 
men's Compensation  Law,  but  neither  the  employer 
nor  the  insurance  carrier  was  prejudiced  by  the  fail- 
ure to  give  written  notice  of  injury  and  written  notice 
of  death,  because  the  employer  had  knowledge  of  the 
injuries  to  and  the  death  of  Jesse  Washington  at  the 
time  that  each  occurred. 

Award  of  compensation  is  hereby  made  against 
Fox  Film  Corporation,  employer;  and  United  States 
Fidelity  and  Guaranty  Company,  insurance  carrier,  to 
Charity  Robinson,  dependent  grandmother  of  Jesse 
Washirgton,  deceased,  at  the  rate  of  $5.77  per  week 
daring  dependency;  and  to  Qrandville  O.  Paris  of 
116  West  131st  street.  New  York  city,  N.  Y.,  in  the  sum 
of  $100  on  account  of  the  funeral  expenses  of  Jesse 
Washington,  deceased. 

Present  payment  pursuant  to  the  terms  of  said 
award  is  due  and  payable  in  the  sum  of  twenty-eight 
dollars  and  eighty-five  cents,  covering  the  period  from 
September  4,  1919,  to  October  9,  1919.  Future  pay- 
ments pursuant  to  the  terms  of  said  award  are  due 
and  payable  every  two  weeks  in  the  amoimt  of  eleven 
dollars  and  fifty-four  cents,  during  the  period  men- 
tioned in  the  preceding  paragraph. 

Award  of  compensation  is  hereby  denied  to  Alice 
Washington,  on  tiie  gronnd  that  the  never  contracted 
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a  marriage  with  Jeese  Washington  daring  his  lifetime 
and  is  not  the  widow  of  the  said  Jesse  Washington, 
deceased. 

The  failure  to  give  written  notice  of  injury  and 
written  notice  of  death  to  the  employer  within  the  time 
prescribed  by  section  18  of  the  Workmen's  Compen- 
sation Law  is  hereby  excused  on  the  ground  that 
neither  the  employer  nor  the  insurance  carrier  was 
prejudiced  by  the  failure  to  give  written  notice  of 
injary  and  written  notice  of  death,  because  the 
employer  had  knowledge  of  the  injuries  to  and  the 
death  of  Jesse  Washington  at  the  time  that  each 
occurred. 


In  the  Matter  of  the  Claim  for  Compensation  under 
the  Workmen 's  Compensation  Law,  Made  by  Grace 
Kimble,  Widow  of  Edwabd  B.  ICimble,  for  the  Death 
of  Edward  B.  Kiuble,  against  Chebsman-Elliott 
Co.,  Inc.,  Employer;  and  Allied  Mutuals  Liabil- 
ity Insdrakcb  Company,  Insurance  Carrier 

Case  No.  1041143 

(Stat«  iDJustrial  CommiBsion,  Febniai?  1,  1921) 

Tnvdlnf  tf'i'-"",  »  tuddont  of  N*w  Jenar,  wu  kflled  wttUB 
that  State  tUIb  on  his  way  to  tlie  State  of  Hew  Toik  to  call 
on  a  CDstomer  of  hli  employei  —  avard  made  to  widow. 

This  claim  came  on  for  hearing  before  the  State 
Industrial  Commission  at  its  ofEce  at  New  York  city, 
N.  Y.,  on  February  1,  1921. 

Bernard  L.  Shientag,  counsel  to  State  Industrial 
Commission. 

Arthur  Butler  Graham,  for  employer  and  insurance 
carrier. 

Robert  H.  Woody,  for  claimant 
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By  thb  Commission. — All  the  evidence  submitted 
before  the  Commission  having  been  heard  and  duly 
considered,  the  Commission  makes  Its  conclusions  of 
fact,  award  and  decision  as  follows : 

On  December  9,  1920,  the  day  when  Edward  B. 
Kimble  received  the  injuries  which  resulted  in  his 
death  the  same  day,  he  resided  at  Bogota,  N.  J.,  and 
was  employed  by  Cheesman-Elliott  Co.,  Inc.,  a  cor- 
poration engaged  in  the  business  of  manufacturing 
paint,  with  a  plant  and  place  of  business  located  at 
23  Flatbush  avenue,  borough  of  Brooklyn,  city  and 
State  of  New  York.  Edward  B.  Kimble  was  employed 
as  a  traveling  salesman  by  bis  employer,  and  the  con- 
tract of  employment  was  entered  into  in  the  State  of 
New  York,  His  duty  under  said  contract  was  to  call 
on  a  selected  list  of  customers  in  Greater  New  York 
and  vicinity  and  in  the  territory  from  New  York  city, 
N.  Y.,  to  Albany,  N.  Y.,  along  the  Hudson  river;  also 
on  Long  Island,  east  of  Jamaica ;  and  also  on  custom- 
ers in  such  additional  territory  as  might  be  assigned 
to  him  by  his  employer.  He  was  authorized  under  said 
contract  to  use  his  own  judgment  as  to  the  time  when 
he  called  on  his  customers,  also  the  time  when  he 
started  his  daily  duties.  He  only  reported  at  the  office 
of  his  employer  once  every  ten  days.  When  he  did  not 
go  to  said  office,  he  went  directly  from  his  home  to  his 
customers.  On  December  9,  1920,  he  was  not 
instructed  or  ordered  to  report  at  said  office;  but,  on 
the  contrary,  he  left  his  home  to  take  the  train  that 
left  at  8 :16  a.  m.,  for  the  Pennsylvania  station,  for  the 
purpose  of  taking  a  Long  Island  train  to  Port  Jeffer- 
son, L.  I.,  to  call  on  a  customer  of  his  employer  for 
the  purpose  of  transacting  business  with  him  for  his 
employer.  His  hours  of  labor  were  not  restricted  or 
defined.  His  employment  began  as  soon  as  he  left  his 
home  on  his  journey  to  meet  a  customer. 

On  December  9, 1920,  Edward  B.  Kimble  was  work- 
ing for  his  employer,  and  while  engaged  in  the  rqpi- 
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lar  course  of  his  employment,  he  baving  left  his  home 
in  Bogota,  N.  J.,  to  board  a  train  that  left  therefrom 
at  8 :16  a.  m.  for  the  purpose  of  calling  on  one  of  his 
employer's  customers  at  Port  Jefferson,  L.  I.,  N.  T., 
in  a  direct  ronte  from  Bogota,  N.  J.,  on  the  Pennsyl- 
vania railroad  to  the  Pennsylvania  Railroad  station 
in  New  York  city  and  then  on  Long  Island  railroad  to 
Port  Jefferson,  and  while  crossing  the  railroad  tracks 
of  the  "West  Shore  railroad  at  Bogota,  N.  J.,  he  was 
stmck  by  an  engine  of  a  railroad  train  on  said  tracks, 
and  received  injuries  which  resolted  in  his  death  a 
few  minutes  later. 

At  the  hearing  held  on  this  claim  before  the  State 
Industrial  Commission  on  February  1,  1921,  Mr.  Sla- 
ter, who  represented  the  employer  and  the  insurance 
carrier  herein  at  said  bearing,  admitted  and  conceded 
that  the  onployer  herein  conducted  a  hazardous  em- 
ployment in  the  State  of  New  York ;  that  the  contract 
of  employment  between  Edward  B.  Kimble  and  said 
employer  was  executed  in  the  State  of  New  York;  and 
that  the  injuries  to  and  the  death  of  Edward  B.  Kim- 
ble resulted  from  an  accidental  personal  injury  that 
arose  out  of  and  during  the  course  of  his  employment. 

The  injuries  which  resulted  in  the  death  of  Edward 
B.  Kimble  were  accidental  injuries,  and  arose  out  of 
and  during  the  course  of  his  employment. 

The  average  weekly  wage  of  Edward  B.  Kimble  was 
the  sum  of  twenty-eight  dollars  and  eighty-five  cents. 

Edward  B.  Kimble  left  him  surviving  Grace  Kim- 
ble, widow,  aged  forty-one  years,  tiie  claimant  herein, 
and  no  child  under  the  age  of  eighteen  years. 

It  does  not  appear  whether  written  notice  of  injury 
and  written  notice  of  death  were  given  to  the  employer 
within  the  time  prescribed  by  section  18  of  the  "Work- 
men's Compensation  Law,  but  neither  the  employer 
nor  the  insurance  carrier  was  prejudiced  by  the  fail- 
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nre  to  give  written  notice  of  injury  and  written  notice 
of  death,  because  the  employer  had  actual  knowledge 
of  the  injury  to  and  the  death  of  Edward  B.  Kimble 
immediately  thereafter,  and  filed  a  written  report  of 
injury  and  death  containing  all  the  eflsential  facta 
called  for  in  a  written  claim  for  compensation  with  the 
State  Industrial  Commission  on  December  20,  1920; 
and  it  was  also  conceded  by  a  representative  of  the 
employer  and  the  insurance  carrier  herein  at  the  hear- 
ing held  on  this  claim  that  the  injuries  and  death 
were  accidental  and  that  they  arose  out  of  and  during 
the  course  of  employment. 

Award  of  compensation  is  hereby  made  against 
Cheesman-ElUott  Co.,  Inc*,  employer;  and  Allied  Mn- 
tuals  Liability  Insurance  Company,  insurance  car- 
rier, to  Grace  Kimble,  widow  of  Edward  B.  Kimble, 
deceased,  at  the  rate  of  $8,655  weekly  during  widow- 
hood, with  two  years'  compensation  in  one  lump  sum 
upon  remarriage;  and  to  Grace  Kimble,  in  the  sum 
of  $100  on  account  of  the  funeral  expenses  of  Edward 
B.  Kimble,  deceased. 

Present  payment  pursuant  to  the  terms  of  said 
award  is  due  and  payable  in  the  sum  of  sixty-nine  doU 
lars  and  twenty-four  cents,  covering  the  period  from 
December  9,  1920,  to  February  3,  1921.  Future  pay- 
ments pursuant  to  the  terms  of  said  award  are  due 
and  payable  ever\'  two  weeks  in  the  amount  of  seven- 
teen dollars  and  thirty-one  cents  during  the  period 
mentioned  in  the  preceding  paragraph. 

The  failure  to  give  written  notice  of  injury  and 
written  notice  of  death  to  the  employer  within  the 
time  prescribed  by  section  18  of  the  Workmen's  Com- 
pensation Law  is  hereby  excused  on  the  ground  that 
neither  the  employer  nor  the  insurance  carrier  was 
prejudiced  by  the  failure  to  give  written  notice  of  in- 
jury and  written  notice  of  death,  because  the  employer 
had  actual  knowledge  of  the  injury  to  and  the  death 


D,g,;,zeclbyG00gIC 


SUKAL  V.  JEVErCT  &  Co.  633 

state  lodustml  Commission  [VoL  25] 

of  Edward  B.  Kimble  immediately  thereafter,  and 
filed  a  written  report  of  injury  and  death  containing 
all  the  essential  facts  called  for  in  a  written  claim  for 
compensation  with  the  State  Industrial  Commission 
on  December  20, 1920;  and  it  was  also  conceded  by  a 
representative  of  the  employer  and  the  insurance  car- 
rier herein  at  the  hearing  held  on  this  claim  that  the 
injuries  and  death  were  accidental  and  that  they 
arose  out  of  and  during  the  course  of  employment. 


In  the  Matter  of  the  Claim  for  Compensation  under 
the  Workmen's  Compensation  Law,  Made  by  Wil- 
UAH  Stihal  against  Jewbtt  &  Co.,  Employer,  and 
The  Ehfloyebs'  Mutvai.  iNStnuNCE  Company  of 
New  York 

Case  No.  894890-B 

(State  Industrial  Commission,  Februar;  14,  1921) 

Amrd  mada  to  employee  Injnrad  whila  going  to  plau  of  amploy- 
ment  and  while  waiting  for  repairs  to  be  made  to  his  emplor- 
er's  motor  tmck. 

As  claimant  was  being  tianaported  to  his  place  of  employ- 
ment in  his  employer's  motor  truck,  the  radiator  of  the  track 
became  frozen  and  made  it  necesBary  to  stop  at  a  gAng»  for 
repairs.  While  waiting  for  the  garage  to  open  the  driver  of 
the  tmck  invited  claimant  to  the  boiler  room  of  the  garage  to 
warm  himself.  Upon  entering  the  boiler  room,  claimant  fell 
down  a  stairway  caosing  the  injuries  for  which  the  claim  is 
made. 

This  claim  came  on  for  hearing  before  the  State 
Industrial  Commission,  at  its  ofi&ces,  in  Buffalo,  N.  Y., 
on  May  7,  1920,  May  28,  1920,  July  12,  1920,  October 
4,  1920,  December  13,  1920,  and  February  14,  1921. 

Bernard  L.  Shientag,  counsel  to  the  State  Indus- 
trial Conunission. 
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Blanvelt  &  Warren,  for  employer  and  iusnraiiee 
carrier. 

Claimant  in  person. 

By  the  Commission. — All  the  evidence  submitted 
before  the  Commission  having  been  heard  and  duly 
considered,  the  Comnussion  makes  its  conclusions  of 
fact,  award  and  decision  as  foUows: 

On  February  16,  3920,  the  day  on  which  William 
Stimal  sustained  the  injuries  herein  referred  to,  he 
resided  at  No.  236  Pershing  avenue,  Buffalo,  N.  Y., 
and  was  employed  by  Jewett  &  Co.,  with  office  and 
principal  place  of  business  situated  at  the  Military 
road,  near  the  Buffalo  city  line,  Buffalo,  N.  T.;  said 
company  being  engaged  in  the  manufacture  of  stoves. 

The  plant  of  the  employer  was  situated  on  the  Mili- 
tary road,  a  considerable  distance  from  the  city,  and 
for  this  reason,  the  employer  ovnis  and  operates  mo- 
tor buses  to  carry  the  employees  to  and  from  work. 
On  February  16,  1920,  at  about  6  a.  m.,  the  claimant 
herein  left  his  home  as  was  his  usual  practice  and 
walked  to  Bush's  garage  on  Jefferson  street,  Buffalo, 
N.  T.,  near  bis  home,  where  an  omnibus  was  kept  over 
night,  which  ran  to  the  plant  of  the  employer  and  was 
operated  by  the  employer.  At  the  garage,  the  claim- 
ant met  the  driver  of  the  ononibus,  one  James  Stein- 
hart,  and  Louis  Bergnon,  a  fellow  employee.  The 
driver  had  some  trouble  in  starting  the  omnibas,  due 
to  the  fact  that  the  radiator  had  frozen  over  night, 
and  after  having  gotten  started  the  omnibus  had  pro- 
ceeded only  a  short  distance  when  it  again  stopped  on 
account  of  the  radiator  being  frozen.  The  driver  de- 
cided to  stop  at  the  Studebaker  garage,  which  was  a 
short  distance  away  from  his  starting  point,  and  upon 
arriving  at  said  garage,  due  to  the  fact  that  it  was 
rather  early,  the  garage  was  not  open  and  the  driver 
of  the  onmibuB,  together  with  the  fellow  employee  of 
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the  claimant  went  into  the  boiler  room  of  the  garage, 
while  the  claimant  sat  in  the  omnibus  oatside.  After 
the  claimant  had  been  sitting  there  some  time,  the 
driver  of  the  omnibas  and  his  fellow  employee  called 
him  to  come  into  the  boiler  room  t6  warm  himself, 
and  the  claimant  while  engaged  in  the  regnlar  course 
of  his  employment  got  out  of  the  omnibus,  walked 
over  to  the  boiler  room  entrance  and  entered,  closing 
the  door  behind  him,  and  then  stepped  back  in  such 
a  way  as  to  fall  down  the  stairway  which  led  to  the 
boiler  room,  thereby  causing  him  to  sustain  a  fracture 
of  the  left  wrist  which  injuries  resulted  in  one-third 
of  the  loss  of  the  use  of  the  left  hand. 

The  average  weekly  wage  of  William  Stimal  was 
the  sum  of  thirty-five  dollars. 

The  injuries  sustained  by  William  Stimal  were  ac- 
cidental injuries  and  arose  out  of  and  in  the  coarse 
of  his  employment. 

It  does  not  appear  whether  written  notice  of  injury 
was  given  to  the  employer  within  the  time  prescribed 
by  section  18  of  the  Compensation  Law,  but  inasmuch 
as  the  employer  had  actual  knowledge  of  the  injury, 
neither  the  employer  nor  insurance  carrier  was  prej- 
udiced by  the  lack  of  such  notice,  If  any. 

Award  of  compensation  is  hereby  made  against 
Jewett  &  Co.,  employer,  and  the  Employers  Mutual 
Insurance  Company  of  New  York,  insurance  carrier, 
to  William  Stimal,  injured  employee,  for  the  period 
covering  February  16,  1920,  to  February  10,  1921,  at 
the  rate  of  twenty  dollars  per  week,  and  this  claim  is 
hereby  continued  for  further  hearing. 

The  failure,  if  any,  to  give  written  notice  of  injury 
to  the  employer  within  the  time  prescribed  by  section 
18  of  the  Compensation  Law,  is  hereby  excused  on  the 
ground  that  the  employer  had  actual  knowledge  of 
the  injury,  and  that  neither  the  employer  nor  insur- 
ance carrier  was  prejudiced  by  such  failure,  if  any. 
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In  the  Matter  of  the  Petition  or  Complaint  of  Ponai- 

KEEPSIE   AND   WaPPINOERS   FaLU   RaILWAT   CoUPAST 

under  Subdivision  1,  Section  49,  Public  Service 
Commissions  Law,  and  Section  181,  Bailroad  Lav, 
for  Permission  to  Increase  Passenger  Fares.  Also 
for  Permission  to  Pot  Tariff  in  Effect  on  Short 
Notice,  undif  Section  29,  Public  Service  Cominii- 
aions  Law,  Filed  December  17,  1920 

Case  No.  7979 

(PoUie  Serriee  CommiBuoD,  Second  Diatriet,  Much  22,  1921) 

8trMt  railwiri  — firea  — ntt  bwe. 

Where  s  oompany  has  never  made  more  than  a  fair  ntim 
on  its  investment,  it  should  be  allowed  a  return  upon  sueli  utad 
inveatment  without  depreciation.     (P.  638.) 

The  company  asked  for  an  increase  to  tan  centa,  with  tweln 
ticketa  to  be  sold  for  one  dollar.  Held,  that  thia  donand  ii 
ezceaaive.  The  flgurea  auggeat  that  an  increase  to  eight  ceati 
would  be  proper.     (P.  640.) 

Frank  B.  Lovm  and  H.  C.  Hopson,  for  petitioner. 

Ralph  F.  Butts,  mayor,  find  Qeoi^e  Worrall,  cor- 
poration counsel,  for  city  of  Poughkeepsie. 

Holmes  Vanderwater,  for  one  thousand  five  hundred 
passengers  and  students  of  Vassal  College. 

John  B.  Bradley,  president  of  labor  conncil  of 
Poughkeepsie. 

C.  M.  Drake,  for  Chamber  of  Commerce  and  com- 
muters of  Wappingers  Falls. 

Michael  J.  Leonard,  for  Local  Union  No.  203, 
Brotherhood  of  Carpenters  and  Joiners  of  Pough- 
keepsie. 
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Theodore  H.  Miller,  for  Manufacturers'  Assooiation 
of  Poughkeepsie. 

D.  W.  Wilbnr,  HarriBon  S.  Keynolda,  and  A.  W. 
Sullivan,  for  committee  of  Chamber  of  Commerce  of 
Ponghkeepsie ;  also  H.  H.  Sohatz. 

Frank  F.  Abercrombie,  in  person. 

Kellooo,  Commiasiouer. — The  petitioner  here  prays 
that  the  Commission  shall  determine  that  the  rates  of 
fare  and  charges  received  by  it  are  unreasonably  low, 
and  that  the  petitioner  is  entitled  to  an  increase  in  the 
charges  for  the  varions  classes  of  transportation  serv- 
ice which  it  renders. 

It  requests  an  increase  of  its  regular  passenger 
fares  from  seven  cents  to  ten  cents,  with  the  condition 
that  twelve  tickets  be  sold  at  its  office  and  places  desig- 
nated by  it  for  one  dollar,  or  at  a  rate  of  eight  and  one- 
ihird  cents  per  ticket.  It  also  seeks  an  increase  in 
commutation,  chartered  car,  and  other  minor  rates. 

The  affairs  of  this  company  have  been  extensively 
considered  in  previous  rate  cases.  In  case  No.  6095, 
decided  June  6, 1918  (16  St.  Dept.  Rep.  284),  the  fares 
were  raised  from  five  cents  to  six  cents;  and  in  case 
No.  7351,  decided  April  27,  1920  {23  St.  Dept.  Rep. 
547),  the  fares  were  again  raised  from  six  cents  to 
seven  cents,  with  an  increase  in  charges  for  commuta- 
tion tickets  and  chartered  cars. 

The  latter  order,  however,  was  not  permitted  to 
become  effective  until  improvements  had  been  made  in 
the  tracks  and  equipment  of  the  petitioner,  and  a  con- 
dition was  imposed  that  at  least  $100,000  should  be 
expended  in  such  improvements  before  such  increases 
in  fare  were  permitted  to  be  placed  in  effect.  The 
company  proceeded  to  make  the  expenditures  required, 
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and  have  actnally  expended  in  additions  to  its  fixed 
capital  over  $180,000  since  the  Commission's  order. 

It  seems,  therefore,  to  have  placed  itself  in  a  posi- 
tion to  render  adequate  service,  and  is  entitled  to  a 
rate  of  fare  which  will  provide,  in  addition  to  oper- 
ating expenses,  a  retom  on  the  fair  valae  of  its  invest- 
ment and  the  accnmolation  of  a  reasonable  reserve  for 
surplus  and  contingencies. 

The  company  seems  never  to  have  made  more  than 
a  fair  return  on  its  investment,  and  therefore  should 
at  the  present  time  be  allowed  a  return  upon  such 
actual  investment  without  depreciation,  and  in  deter- 
mining a  present  fair  value  of  the  property  for  rate 
making  purposes,  it  may  very  properly  be  held  that 
such  original  cost,  without  depreciation,  may  fairly 
represent  present  day  actual  value^ 

The  cost  of  reproduction  new  today  can  not,  of 
course,  be  held  as  a  fair  standard.  The  lately  pre- 
vailing high  costs  are  already  lowering,  and  this  prop- 
erty, or  any  similarly  situated  property,  has  a  present 
day  value  far  less  than  the  cost  of  reproduction  at 
present  costs.  The  ends  of  justice  will  be  squarely 
met  by  allowing  as  a  rate  base  the  actual  investment 
without  depreciation,  which  certainly  is  not  exceeded 
by  the  present  day  value  of  the  property. 

In  1914  this  cost  was  found  by  representatives  of 
this  company  to  amount  to  the  sum  of  $814,417.  This 
has  been  accepted  in  previous  rate  cases  as  the  proper 
value,  and  it  wiU  be  accepted  here.  Additions  made 
since  that  time  down  to  and  including  the  year  1920 
bring  the  aggregate  up  to  $964,707.  In  the  last  rate 
case  [No.  7351,  supra],  $35,000  was  held  by  this  Com- 
mission to  be  the  proper  working  capital.  Adding  this 
to  the  fixed  capital,  we  have  a  rate  base  of  $997,707,  or 
for  all  practical  purposes  $1,000,000. 

For  the  twelve  months  ended  November  20,  1920, 
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which  were  made  the  hasia  of  the  computationa  in  the 
case,  the  operating  income  of  the  company  waa 
$19,030,  as  follows: 

OpvfttinK  revenuM! 

Pusangiff  rereaue $261, «4  12 

Other  tr&DBporUtion  rerenue 1,737  01 

Total  optrftting  revmueB $263,191  U 

Oponting  revenue  deductlona: 
Opwatiag  ezpeiuea: 
MKinteuDMot  w&y  BDdBtructurea- .     S21,9SQ  35 

MuDtmuKiM  (rf  equipmttit 20,349  84 

Pow« 42, 8M  00 

TranaportBtion 84,266  2S 

Traffio 1,266  80 

Geowsl  and  mi«celkneoua 40,213  06 

$210,978  41 

DejHWfttioii: 

W^r  ud  (tnieturae $14, 17a  54 

EqniiHtMiit 7 ,  101  99 

21,277  83 

Tuei 11,904  «7 

Total  opcnting  revenue  deductions 244,160  91 

Opmtinsiiioome 119,030  52 

The  company  urges  that  there  will  he  an  increase 
in  coBts  of  power  dnring  the  ensniug  year  1921,  over 
the  twelve  months'  period  submitted,  of  a  very  sub- 
stantial amount.  This  position  is  untenable,  and 
under  present  trend  of  prices  power  should  properly 
cost  no  more,  and  undoubtedly  will  coat  leas  under 
proper  arrangements,  than  dnring  the  period  in 
question. 

It  was  also  claimed  that  wages  will  have  to  be 
increaaed.  It  is  true  that  the  present  wages  paid  by 
this  company  are  not  excessive,  conductors  and  motor- 
men  receiving  42  cents  to  45  cents  an  hour;  but  it  is 
also  improbable  that  they  will  be  increased  under 
present  economic  conditions,  considering  the  lai^e 
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factor  of  nnemploymeiit  which  is  shown  to  exist  in 
Poughkeepsie. 

If  the  rates  of  fare  now  in  force  had  been  effective 
during  the  entire  twelve  months,  there  would  have 
been  an  added  revenae  of  $27,464,  prodncing  in  all 
$46,494.52. 

In  order  to  procnre  for  the  company  8  per  cent  on 
$1,000,000,  added  revenues  of  over  $33,000  must  neces- 
sarily be  procured.  The  total  number  of  cash  fare 
paying  passengers  carried  during  the  twelve  months' 
period  was  3,885,603.  There  should,  therefore,  be  pro- 
cured nearly  one  cent  per  cash  paying  passenger  in 
addition  to  the  present  fares.  The  petitioner  asked 
for  an  increase  to  10  cents,  with  twelve  tickets  to  be 
sold  for  one  dollar.  This  demand  is  excessive.  The 
figures  suggest  that  an  increase  to  eight  cents  would 
be  proper. 

It  is  urged  by  the  company  that  there  would  be  no 
substantial  falling  off  in  trafBc  even  at  the  ten  cent 
fare,  and  that  the  permanent  loss  therefrom  woald 
not  exceed  5  or  10  per  cent.  It  would  seem  that  in  a 
city  located  as  Ponghkeepsie  is,  where  walking  is 
under  ordinary  conditions  permissible,  an  increase  in 
fare  of  such  a  substantial  nature,  especially  one  that 
arouses  the  antagonism  of  the  people,  would  result  in 
ft  very  substantial  falling  off. 

It  is  not  probable  that  the  slight  increase  to  be 
authorized  will  diminish  the  fare  paying  passengers 
to  any  appreciable  extent  There  is,  however,  evi- 
dence of  an  industrial  depression  in  Poughkeepsie, 
and  as  a  result  of  it  there  may  be  in  the  future  less 
travel  than  there  was  under  normal  conditions  in  the 
past  year.  It  is  to  be  hoped  that  such  depression  may 
not  long  continue,  but  if  it  does,  it  was  to  some  extent 
at  least  offset  by  the  severe  climatic  conditions  exist- 
ing during  the  year  just  past,  during  a  portion  of 
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which  travel  on  the  line  -was  entirely  Buspended,  and 
further  frequent  intermptionB  of  traffic  and  loss  of 
paasengera  occurred  from  the  torn  ap  conditions  of 
the  street  and  the  interference  with  the  movement  of 
cars  for  that  reason. 

It  is  not  probable  that  the  traffic  in  this  city  would 
bear  a  fare  in  excess  of  eight  cents  even  if  an  adequate 
return  would  indicate  the  propriety  of  a  higher  charge, 
if  the  same  could  in  fact  he  realized.  Such  higher  fare 
would  be  likely  to  result  in  decreasing  the  number  of 
passengers,  and  denying  the  use  of  this  utility  to  peo- 
ple who  are  entitled  to  its  use  but  can  ill  afford  higher 
rates  without  increasing  the  revenues. 

The  increase  should  apply  to  each  of  the  zones,  of 
which  there  are  three  on  the  Wappingers  Falls  line. 

Some  complaint  was  made  as  to  the  limitation  upon 
commutation  tickets,  especially  in  behalf  of  the  Wap- 
pingers Falls  patrons.  By  previous  order  of  the  Com- 
mission, all  restrictions  as  to  times  in  which  these 
tickets  could  be  used  were  removed.  It  was  ordered 
that  they  should  be  good  at  any  time  of  the  day  or 
night.  They  should  not,  however,  be  valid  after  the 
expiration  of  the  month  for  which  they  are  issued,  nor 
in  the  hands  of  any  except  the  original  purchasers  to 
whom  they  are  issued. 

It  may  well  be  that  the  present  downward  trend  of 
prices  will  shortly  so  affect  and  reduce  the  operating 
expenses  of  the  petitioner  as  to  render  the  rate  of  fare 
herein  recommended  unreasonable  and  excessive.  In 
that  case  it  is  to  be  hoped  that  the  company  will  exhibit 
an  alertness  in  promptly  reducing  the  fare  to  a  proper 
level,  equal  to  the  persistency  displayed  in  its  various 
applications  for  increased  revenue  coincident  with  the 
rising  market. 

No  greater  asset  could  be  acquired  by  this  company 
than  the  acquisition  of  tJie  friendship  and  a  sense  of 
41 
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confidence  in  its  sqaare  dealing  on  the  part  of  its 
patrons,  in  replacement  of  the  present  dislike  in  whi(^ 
it  seema  to  he  generally  held. 

If,  however,  the  comxmny  fails  in  this  manifest  duty, 
the  mnnicipal  anthorities  and  the  local  civic  asBOcia- 
tions,  who  have  been  commeudably  active  throughout 
these  controversies,  may  be  relied  upon  to  bring  the 
circumstancea  to  the  attention  of  this  Commission  in 
order  that  appropriate  remedies  may  be  applied. 

All  concur.  


In  the  Matter  of  Bate  Schedule  Filed  by  Iboqdoib 
Natubal  Qas  Company  with  this  Commission  on 
Uarch  14, 1921,  Applicable  to  the  City  of  Buffalo 

Case  No.  8143 

(Pablic  Service  Commisaion,  Second  Diatrict,  March  29,  1921) 

Natural  gu  companlea  —  f ranchlui  —  service  charge  —  penaltr- 
The  local  fraochise  of  the  Iroquois  Natural  Qas  Company, 
granted  by  the  city  of  Buffalo  in  the  year  1386,  contains  a  con- 
dition limiting  to  seventy-five  cents  per  1,000  cubic  feet  the 
chai^  to  be  made  for  supplying  natural  gas,  and  requires  the 
company  to  file  a  tarifiF  statii^  maximum  charges.  The  com- 
pany filed  a  tariff  fixing  a  maximum  charge  of  seventy-seven 
eents  in  the  caae  of  a  large  consumer,  with  a  diaoonnt  of  two 
oente  per  1,000  cubic  feet  for  prompt  payment.  The  tariff  also 
provided  for  a  service  chaiffe  of  fifty  cents  per  month  which 
might  increase  the  rate  in  ease  of  a  small  eonsnmer  to  more 
than  seventy-five  cents  per  1,000  cnbic  feet 

Held,  that  the  company  can  net,  without  the  consent  of  the 
Commission,  impose  in  addition  to  snch  price  either  a  service 
charge  or  a  penalty  for  slow  payment 

Kenefick,  Cooke,   Mitchell  &  Bass   (by  Baniel  J. 
Kenefick),  for  the  Iroquois  Natural  Gas  Company. 

Frederick  C.  Bnpp,  depaty  corporation  counsel,  for 
the  city  of  Buffalo. 
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Hnx,  Chairman. — On  March  14,  1921,  the  Iroquois 
Nataral  G&b  Company  filed  with  the  CommiBsion  a 
schedule  of  natural  gaa  rates  proposed  to  be  made 
effective  April  20,  1921,  as  follows: 

"  Rate:  For  gaB  consumed  as  shown  by  bills  ren- 
dered monthly,  forty-seven  cents  per  1,000  cubic  feet 
up  to  and  including  5,000  cuoic  feet ;  fifty-seven  cents 
per  1,000  cubic  feet  for  each  1,000  cubic  feet  in  excess 
of  5,000  cubic  feet  and  not  exceeding  10,000  cubic  feet ; 
sixty-seven  cents  per  1,000  cubic  feet  in  excess  of 
10,000  cubic  feet  and  not  exceeding  15,000  cubic  feet ; 
seventy-seven  cents  per  1,000  cubic  feet  in  excess  of 
15,000  cubic  feet. 

**  In  addition  to  the  above  rates  for  gas  consumed 
the  customer  shall  pay  a  service  charge  of  fifty  cents 
per  month. 

"  Prompt  payment  discount  of  two  cents  per  1,000 
cubic  feet  on  all  gas  consumed  will  be  allowed  on  all 
bills,  if  paid  at  the  local  office  of  the  company  during 
business  hours,  on  or  before  date  specified  on  said 
bUl 

"Applicable  to  all  bills  for  gas  sold  and  delivered 
solely  on  and  after  April  20, 1921." 

This  tariff,  not  being  based  on  any  order  of  the 
Commission,  is  subject  to  complaint  under  the  statute. 

The  city  of  Buffalo  has  not  complained  of  these 
rates  on  the  ground  of  reasonableness,  but  complains 
that  the  rates  as  stated  exceed  the  maximum  rates 
which  said  company  is  permitted  to  charge  under  the 
terms  of  its  local  franchise,  and  therefore  can  not  be 
made  effective  except  by  order  of  the  Commission. 
The  rate  thus  limited  is  seventy-five  cents  per  1,000 
cubic  feet. 

Upon  receipt  of  the  complaint,  the  respondent  was, 
by  order  of  the  Commission  made  March  17,  1921, 
directed  to  show  cause  before  the  Commission  on 
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March  22, 1921,  why  it  should  not  be  directed  to  with- 
draw or  cancel  the  tariff  complained  of  ao  far  as  it 
relates  to  the  city  of  Baffalo. 

It  is  clear  that  the  charge  of  seventy-seven  cents  per 
1,000  cabic  feet  for  the  gas  included  in  the  last  step  in 
the  proposed  tariff  might  in  the  case  of  a  very  large 
consumer  bring  his  average  charge  per  1,000  cobie  feet 
above  seventy-five  cents.  It  is  also  clear  that  the  two 
cents  excess  is  in  the  nature  of  a  penalty  for  slow 
payment,  although  in  form  it  takes  the  appellation  of 
a  discount.  It  is,  however,  a  part  of  the  charge  for 
gas,  and  there  is  no  provision  of  the  franchise  per- 
mitting the  gas  company  to  impose  a  penalty.  The 
proposed  tariff  is,  therefore,  to  the  extent  of  the  two 
cents  in  excess  of  seventy-five  cents  so  proposed  to 
be  charged,  a  violation  of  the  limitation  in  t^e 
franchise. 

It  is  also  plain  that  by  reason  of  the  imposition  of 
the  service  charge  of  fifty  cents  per  month  a  certain 
percentage  of  the  smaller  consumers  will  be  paying 
by  the  combination  of  the  service  charge  with  the  com- 
modity charge  more  than  seventy-five  cents  per  1,000 
cubic  feet.  In  answer  to  this,  counsel  for  the  company 
advances  the  claim  that  under  the  provisions  of  the 
Public  Service  Commissions  Law  a  distinct  charge 
unrelated  to  the  commodity  charge  may  lawfully  be 
made  for  service,  and  points  out  that  subdivision  1  of 
section  65  refers  to  charges  for  gas,  electricity,  "  or 
any  service  rendered  or  to  be  rendered,"  and  the  same 
distinction  between  charges  for  the  commodity  and 
"for  any  service  rendered  or  to  be  rendered  or  in 
connection  therewith  *'  appears  in  the  succeeding  sub- 
division of  that  section. 

Those  provisions,  however,  were  not  in  existence  at 
the  time  of  the  granting  of  the  local  franchise  in  1886, 
nor  was  such  a  thing  as  a  service  charge  for  gas  then 
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known.  The  rights  of  the  company  mnst  rest  npon 
the  intention  of  the  parties  to  the  franchise  or  con- 
tract. The  pertinent  provisions  thereof  read  as 
follows : 

"  The  said  company  shall  fnmish  and  supply  natu- 
ral gas  to  aU  consumers  who  shall  have  complied  with 
the  rules  and  regulations  of  said  company,  at  a  uni- 
form rate  or  price  per  1,000  euhic  feet  "  •  ".  The 
said  company  shall  before  commencing  business  in 
said  city  under  this  grant  make  and  file  with  the  city 
clerk  a  schedule  which  shall  contain  the  prices  which 
said  company  shall  charge  for  supplying  natural  gas 
to  consumers  •  •  •  provided,  however,  that  at  no 
time  is  the  said  company  permitted  to  fix,  collect  or 
charge  a  greater  rate  to  any  consumer  or  consumers 
than  those  fixed  by  the  first  schedule  filed  under  this 
grant,  without  the  consent  of  the  common  council.  And 
the  prices  named  in  the  first  schedule  shall  not  exceed 
seventy-five  cents  per  1,000  cubic  feet  of  gas." 

Pursuant  to  these  provisions  the  company  on  Sep- 
tember 13,  1886,  filed  with  the  city  clerk  a  schedule 
stating  that  the  company  has  fixed  "  the  prices  which 
said  company  shall  charge  for  supplying  gas  to  con- 
smners  "  as  follows : 

"  Schedule  of  the  prices  fixed  to  be  charged  by  the 
Buffalo  Natural  Gas  Fuel  Company  of  Buffalo,  N.  T., 
for  supplying  natnral  gas  to  consumers,  viz. : 

' '  For  each  100  cubic  feet  of  natural  gas  seven  and 
one-half  cents.  For  each  1,000  cubic  feet  of  natural 
gas  seventy-five  cents.  For  each  fractional  part  of 
100  or  1,000  cubic  feet  of  natural  gas  a  proportionate 
amount  of  such  prices." 

It  may  not  be  controlling  or  even  important,  but  it 
is  noticeable  that  the  price  is  fixed  not  for  "  gas'* 
but  for  "  supplying  gas,"  and  this  form  of  words 
occurs  not  only  in  the  franchise  but  is  used  twice  in 
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the  sdiednle.  The  verb  might  be  considered  to  refer 
to  the  operation  of  supplying  the  gas  at  the  point  of 
consumption,  namely  the  bnmer,  while  the  noun  is  left 
to  describe  and  identify  the  product  itself.  However 
that  may  be,  I  think  no  one  will  seriously  claim  that 
the  parties  had  in  mind  the  possibility  of  any  addi- 
tional charge  in  any  form  whatever  for  cost  or  expense 
incurred  in  connection  with  the  transaction.  In  various 
parte  of  the  State  there  exist  statutory  limitations  on 
the  rates  which  shall  be  charged  for  manufactured  gas 
nearly  all  of  which  have  resulted  in  litigation  over  the 
rates  which  may  lawfully  be  charged.  In  the  struggles 
which  have  thus  arisen  I  do  not  recall  that  any  of  the 
gas  companies  have  attempted  to  increase  the  amount 
chfurgeable  by  the  imposition  of  a  service  charge.  In 
a  recent  case  decided  by  this  Commission  it  was  held 
that  where  the  order  of  the  Commission  had  fixed  a 
maximom  charge  for  gas  for  a  definite  period,  in  con- 
formity with  the  statute,  there  can  during  the  term  so 
I  fixed  be  no  further  increase  in  rates  by  way  of  a  serv- 
ice charge.  The  views  of  the  Commission  were  there 
expressed  by  Commissioner  KeUogg  as  follows : 

"  The  addition  of  a  service  charge  to  the  consump- 
tion charge  is,  of  course,  an  increase  of  rates  to  each 
consumer.  This  Commission  has  power  only  to  impose 
or  approve  a  service  charge  under  the  tiieory  that  it  is 

-  in  the  nature  of  a  rate.    It  is  a  rate  based  upon  an 

-  apportionment  of  those  costs  which  should  be  borne 
■  equally  by  all  consumers."  Matter  of  Rockland  Light 
\  &  Power  Company,  decided  January  11,  1921,  25  St. 

Dept.  Rep.  133. 

'  We  are  referred  to  the  decision  of  this  Commission 
in  LeBoy  v.  Pavilion  Natural  Gas  Co.  (N.  Y.),  P.  U.  R. 

'  1916-D  132,  8  St.  Dept.  Rep.  226,  where,  upon  the 
theory  that  the  consmners'  contract  with  the  com- 
pany comprehends  an  obligation  upon  the  part  of 
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the  consumer  to  take  and  pay  for  a  reasonable 
amount  of  gas,  and  that  if  he  does  not  do  this 
he  eaimot  be  absolved  from  the  payment  of  such 
reasonable  sum  as  may  be  charged  by  the  com- 
pany for  standing  ready  to  furnish  such  gas  (p. 
138),  a  minimum  charge  under  a  somewhat  similar 
franchise  was  supported.  But  in  that  case  no  tariff 
had  been  filed  by  the  company.  In  this  case  the  tariff 
has  been  filed  and  clearly  indicates  that  the  customer 
is  not  obligated  to  take  any  more  gas  than  he  is  pleased 
to  take.  This  is  clearly  to  be  deduced  from  the  pro- 
vision of  the  franchise  fixing  the  price  for  100  cubic 
feet  of  gas  at  seven  and  one-half  cents,  and  expressly 
providing  that  for  any  fractional  part  of  100  cubic 
feet  of  gas  the  customer  should  pay  a  proportionate 
part  of  said  price.  As  stated  above,  this  tariff  was 
filed  by  the  predecessor  company  shortly  after  the 
granting  of  the  franchise.  The  language  used  was 
that  chosen  by  the  company  and  seems  to  leave  no 
doubt  as  to  the  intent  and  meaning  of  the  franchise 
limitation. 

"We  are  also  referred  to  the  case  of  Frankfort  v. 
mica  Gas  <&  Electric  Co.,  P.  U.  R.  1917-E  900,  decided 
by  the  Commission  in  1917,  13  Si  Dept.  Kep.  212. 
One  of  the  grounds  of  that  decision  was  that  even 
conceding  that  the  exaction  of  the  service  charge 
was  a  violation  of  the  franchise  provision,  such  a 
provision  was  not  binding  upon  the  Commission, 
the  Commission  having  the  right  to  allow  a  rate 
higher  than  the  rate  fixed  by  the  franchise.  The 
reasoning  in  the  opinion  in  that  case  followed 
substantially  that  used  in  the  case  previously 
cited.  The  decision,  however,  did  not  rest  on  that 
reasoning,  because  the  final  and  controlling  ground 
of  the  decision,  and  one  which  rendered  superfluous 
any  other  discussion,  was  that  even  conceding  that  the 
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exaction  of  the  service  charge  was  a  violation  of  the 
franchise  provision,  sudi  a  provision  was  not  binding  - 
npon  the  CommisBion,  t^e  Commission  having  the 
right  to  allow  a  rate  higher  than  that  fixed  by  the 
franchise.  That  is  equally  true  in  this  case,  the  only 
question  being  whether  or  not  the  consent  of  the  Com- 
mission muBt  be  obtained. 

The  case  of  State  of  Lovisitma  v.  Sloan  (La.  Sup. 
Ct.),  P.  TJ.  E.  1916-E  1014,  ia  also  oaUed  to  our  atten- 
tion. That  was  a  prosecution  under  a  penal  statute 
which  prohibited  any  electrical  company  to  charge  or 
receive  pay  "for  more  electricity  "  than  had  been 
used  as  indicated  by  the  meter.  A  consumer  had  been 
charged  the  full  commodity  rate  for  all  the  current 
used,  and  in  addition  twenty-five  cents  stated  in  the 
bill  to  be  **  for  service,"-  and  the  court  held  that  the 
charge  not  having  been  made  "  for  more  electricity  " 
than  had  been  used  as  indicated  by  the  meter,  the  stat- 
ute was  not  violated.  The  discussion  in  that  case 
clearly  indicates  that  the  court  expressly  excluded  the 
question  whether  the  service  charge  came  within  the 
reason  or  mischief  of  the  statute,  but  held  that  it  being 
a  criminal  statute  must  he  strictly  construed.  We 
therefore  do  not  consider  that  decision  an  authority  in 
the  light  of  the  facts  of  this  case. 

The  CommisBion  is  of  opinion  that  in  both  respects 
mentioned  the  tariff  filed,  as  made  applicable  to  the 
city  of  Buffalo,  is  in  violation  of  the  terms  of  the  local 
franchise  above  referred  to,  and  can  not  be  put  into 
effect  without  the  consent  of  the  Commission.  That 
consent  has  not  been  sought.  The  defects  referred  to 
invalidate  the  entire  schedule  sought  to  be  applied  to 
Buffalo  consumers,  and  the  same  should  be  rejected 
and  canceled. 

Barhite,  Kellogg,  and  Van  Namee,  Commissioners 
concur;  Irvine,  Commissioner,  not  present. 
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In  the  Matter  of  the  Complaint  of  FuBUO  Sbbticb  Cob- 
FOBATioH  OF  LoNQ  IsLAND  Under  Sections  71  and  72, 
Public  Service  CommisBions  Law,  Asking  that  the 
Maximmn  Prices  Which  May  be  Charged  by  it  for 
Oas  (Mannfactored)  in  the  Incorporated  Villages  of 
Floral  Park,  Plandome,  Q-reat  Neck  Eetates,  and  in 
the  Town  of  North  Hempstead,  Nassau  Connty,  May 
he  Increased ;  Also  Asking  for  Certain  Other 
Belief 

Case  No.  7840 

(Public  Service  CommisBioD,  Sseond  District,  April  6,  1&21) 

Oas  coupiiiies  —  ntw  —  nrrice  cIiu|b. 

Evidence  examined  and  rate  fixed  at  one  dollar  and  nxt?- 
flve  centB  per  1,000  enbic  feet,  with  a  diaconnt  of  ten  cents  per 
1,000  cubic  feet  for  tlie  payment  of  a  bill  within  ten  daya  from 
date,  together  with  a  monthly  service  charge  of  eighty-five 
oente.    Bate  efFective  until  and  including  Jnne  30, 1921. 

Neile  F.  Towner,  for  Public  Service  Corporation  of 
Long  Island. 

Henry  MacBonald,  president  and  attorney  of  Public 
Service  Corporation  of  Long  Island. 

John  F.  Schwieters,  for  the  tmstees  of  the  village 
of  Floral  Park. 

Dowsey  &  Parsons,  for  the  town  board  of  North 
Hempstead. 

John  J.  McManus,  as  counsel,  with  Mr.  Dowsey  and 
Mr.  Schwieters. 

Barhfte,  Commissioner. —  This  is  an  application 
by  the  Public  Service  Corporation  of  Long  Island  for 
the  privilege  of  increasing  its  gas  rates  in  the  town 
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of  Nortii  Hempstead,  conntv  of  Nassaa;  and  in  the  ' 
villages  of  Plandome,  Floral  Park,  and  Great  Neck 
Estates,  in  said  town.  At  the  present  time  ike  com- 
X>an7  is  boond  by  franchise  restrictions  which  provide 
for  a  rate  of  one  dollar  and  fifty  cents  per  1,000  cnbic 
feet  for  the  first  5,000  cnbie  feet  of  gas  nsed,  with  a 
reduction  of  five  cents  per  1,000  cubic  feet  for  each 
SQCceeding  1,000  cnbic  feet  np  to  and  including  12,000 
cabic  feet.  A  discount  of  fifteen  cents  per  1,000  cubic 
feet  for  prompt  payment  is  allowed.  The  company 
desires  to  make  in  all  cases  a  monthly  service  charge 
of  one  dollar  per  meter. 

There  is  a  question  of  practice  in  this  proceeding  to 
which  attention  should  be  called.  In  the  early  part  of 
1920  the  company  filed  its  adiednles  giving  notice  that 
it  intended  to  charge  a  liigher  rate  for  gas  than  the 
smn  named  in  the  schedules.  When  the  new  rates 
took  effect  the  customers  of  the  company  and  the  com- 
pany entered  into  negotiations  which  extended  over  a 
considerable  period  of  time.  As  the  negotiations 
produced  no  result,  the  trustees  of  the  village  of  Floral 
Park  and  the  town  board  of  the  town  of  North  Hemp- 
stead each  filed  with  this  Commission  a  petition  pro- 
testing against  the  collection  of  the  new  rates.  An 
action  was  also  begun  in  the  Supreme  Court  against 
the  company,  and  an  injunction  obtained  on  the 
ground  that  the  company  without  the  consent  of  this 
Commission  could  not  increase  the  rates  named  in  the 
franchise.  The  action  was  finally  heard  upon  appeal 
in  the  Appellate  Division,  and  the  contention  of  the 
plaintiffs  was  sustained.  The  company,  after  the 
service  of  the  injnnotion  and  until  the  present  time, 
has  only  charged  the  franchise  rates.  The  com- 
plainants then  asked  leave  to  withdraw  their  com- 
plaints filed  with  the  Commission,  upon  the  ground 
that  as  the  company  was  only  charging  the  agreed  rate 
for  gas  there  was  no  cause  for  complaint.   After  eon- 
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sideraMe  diacuBslon,  as  it  was  apparent  that  the  ques- 
tions at  isane  must  be  finally  determined,  permisBion 
was  granted  to  withdraw  the  complaints  on  the  nnder- 
standing  that  the  cases  should  proceed  and  that  the 
company  shonld  file  its  complaint  and  ask  for  permis- 
sion to  charge  the  desired  increase.  Snch  complaint 
was  filed,  but  the  villages  of  Plandome  and  Great  Neck 
Estates  were  made  parties.  As  these  two  villages  had 
not  taken  any  part  or  appeared  against  the  company, 
the  sitting  Commissioner  ruled  that  the  proceeding 
could  only  be  heard  as  against  the  parties  who  had 
appeared  unless  the  complaint  was  served  upon  the 
two  absent  villages.  Such  services  were  made  and 
one  of  the  villages  admitted  the  receipt  of  the  com- 
plaint. But  neither  village  has  answered  or  appeared, 
or  in  anywise  notified  the  Commission  of  any  objection 
to  the  request  of  the  company.  Proof  of  the  service 
of  said  comprint  has  been  filed  with  the  Commission. 
It  would  therefore  appear  proper  that  the  decision  of 
the  Commission  shall  apply  to  all  the  mnnicipalities 
named  in  the  petition. 

As  to  the  merits,  it  may  be  said  that  the  fair  price 
of  gas  to  consumers  of  the  Public  Service  Corporation 
of  Long  Island  depends  to  a  considerable  extent  on  the 
price  paid  by  that  company  to  the  Nassau  and  Suffolk 
Lighting  Company,  which  produces  all  the  gas  that  the 
Public  Service  Corporation  distributes.  This  price  in 
turn  depends  on  the  production  cost  of  gas  made  by 
the  Nassau  and  Suffolk  company.  In  the  Nassau  and 
Suffolk  rate  case  previously  decided,  it  was  found 
that  the  price  then  charged  by  the  Nassau  and  Suffolk 
company  to  the  Public  Service  Corporation  was  not 
unreasonable  in  view  of  the  costs  for  labor  and 
materials  prevailing  at  that  time.  Since  then  there 
has  been  a  decided  drop  in  labor  and  materials  prices, 
and  the  general  tendency  appears  to  be  downward, 
although  of  course  no  one  can  say  with  certainty  what 
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the  fntnre  may  bring  forth.  At  the  hearings  it  waa 
testified  that  the  now  effective  agreement  between  the 
Kassaa  and  Suffolk  company  and  the  Public  Service 
Corporation  provides  that,  starting  with  a  price  of 
seventy-five  cents  per  1,000  cubic  feet,  which  was  the 
price  prevailing  when  the  agreement  was  negotiated, 
four  cents  per  1,000  cubic  feet  was  to  be  added  to  this 
price  for  eveiy  one  cent  increase  in  the  price  per 
gallon  of  water  gas  oil.  The  testimony  shows  that 
the  cost  of  oil  was  seven  cents  per  gallon  when  the 
seventy-five  cent  price  for  gas  was  detennined  on  as 
the  base.  What  the  average  price  per  gallon  of  gas 
oil  will  be  during  1921  is  something  that  no  one  can 
foretell  with  even  approximate  accuracy,  but  in  view 
of  such  facts  as  are  available  it  seems  fair  to  assume 
an  average  price  of  ten  cents  a  gallon  for  gas  oil  dur- 
ing the  short  period  for  whidi  it  will  be  proposed  to 
fix  this  rate.  Ten  cent  oil  means  an  advance  of  three 
cents  over  the  base  cost  of  seven  cents,  or  twelve  cents 
added  to  the  price  of  gas  per  1,000  cubic  feet.  This 
will  make  the  price  of  gas  to  the  Public  Service  Cor- 
poration of  Long  Island  eighty-seven  cents  per  1,000 
cubic  feet.  The  latest  information  eonoeming  the  cost 
of  oil  to  the  Nassan  and  Suffolk  company  in  the  posses- 
sion of  the  Commission  is  that  the  last  price  paid  was 
ten  and  ninety-nine  one  hundredths  cents. 

In  computing  a  rate  base,  the  estimate  of  an  expert 
witness  called  by  the  company  as  to  the  actual  original 
cost  of  the  Public  Service  Corporation's  plant  is 
taken,  except  that  his  item  for  "  going  concern  value  " 
is  excluded  as  being  altogether  too  problematical  an 
element  in  investment  cost.  The  "going  concern 
value  "  as  of  the  3l8t  day  of  December,  1919,  is 
stated  by  this  witness  to  be  $154,324.  This  is  an  esti- 
mate, and  is  computed  at  25  per  cent  of  the  value  of 
the  physical  property.  His  estimate  for  the  same  item 
as   of   September  30,   1920,   nine  months  later,   is 
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$333,580,  or  an  increase  of  over  116  per  cent.  It  is 
well  understood  that  the  expense  of  building  np  a  bnsi- 
nesB  is  generally  paid  out  of  operating  expenses  from 
year  to  year,  and  while  there  is  a  distinction  between 
"  going  value  "  and  "  going  concern  valne,"  the  latter 
term  is  based  largely  npon  the  actaal  expense  of 
producing  business  and  must  necessarily  include  and 
in  part  at  least  be  determined  from  such  expense.  In 
the  absence  of  testimony  as  to  what  the  actual  expense 
of  producing  the  business  has  been,  or  proof  that  it 
can  not  be  produced,  rates  to  customers  should  not  be 
based  upon  the  estimates  of  the  character  in  this  case. 
As  the  bnrden  of  proof  here  is  upon  the  company,  the 
absence  of  proper  proof  is  simply  failure  of  proof.  In 
order  to  bring  the  investment  down  to  the  end  of  1920, 
there  has  been  added  the  net  additions  shown  in  the 
company's  annual  report  for  1920,  all  representing 
actual  expenditures  for  definite  items  of  property. 
The  company's  report  also  shows  charges  for  engi- 
neering and  supervision  and  other  overhead  costs 
amounting  to  40  per  cent  of  the  direct  labor  and 
materials  chaises  to  new  construction.  This  is  a 
rather  high  percentage  for  overhead  costs,  and  in  the 
compntation  of  the  rate  base  only  15  per  cent  of  the 
direct  charges  has  been  added  for  overheads.  .The 
estimate  for  working  capital  is  made  up  by  taking 
$10,000,  which  appears  to  be  an  approximate  normal 
balance  in  the  company's  account  for  materials  and 
supplies  as  shown  in  its  annual  reports  for  several 
years  past,  and  adding  to  it  one-sixth  of  the  estimated 
operating  revenue  deductions.  Prom  the  total  invest- 
ment cost  thus  reached  has  been  deducted  $32,154, 
representing  the  balance  in  the  company's  deprecia- 
tion reserve  on  December  31,  1920,  as  given  in  its 
annual  report  to  the  Commission,  and  a  final  rate  base 
of  $687,864  is  reached.  The  computation  above  out- 
lined is  shown  in  Schedule  1  hereto  annexed. 
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To  arrive  at  the  operating  revenne  dednctions,  the 
quantity  of  g:as  purchased  in  1920  as  reported  by  the 
company  is  need,  at  an  average  price  per  1,000  cnbic 
feet  of  eighty-seven  cents  as  already  computed.  The 
other  items  of  operating  expenses  are  taken  at  the 
1920  figures,  which  do  not  appear  to  be  unreasonable, 
except  that  an  item  of  $3,000,  representing  an  increase 
of  that  amount  in  the  salaries  of  general  officers  for 
1920  as  compared  with  1919,  and  an  increase  of  about 
$4,800  in  law  expenses  for  1920  as  compared  with  1919, 
have  been  eliminated  from  the  estimate. 

There  seems  to  be  no  valid  reason,  at  least  none 
appears,  why  this  increase  in  the  salaries  of  general 
officers  should  have  been  made,  and  the  large  addi- 
tional item  for  legal  expenses  whit^  in  all  probability 
was  caused  by  the  litigation  over  rates,  may  be 
perfectly  legitimate  but  should  not  be  chained  as 
expense  against  a  single  year  but  should  be  spread 
over  a  number  of  years.  The  amount  charged  for 
this  item  in  1919,  namely  $2,701.85,  is  sufficiently  large 
as  an  allowance,  and  should  afford  a  surplus  each  year 
sufficiently  large  to  meet  within  a  few  years  the  extra- 
ordinary legal  expenses  which  have  been  incurred  at 
any  particular  time. 

It  may  be  that  some  increase  in  these  expenses  of 
general  administration  is  warranted,  but  for  the  pur- 
poses of  this  rate  case  it  seems  better  to  base  the 
general  administration  costs  on  the  1919  rather  than 
on  the  1920  experience.  To  the  total  operating 
expenses  thus  found  has  been  added  an  item  for  taxes 
correspondii^  to  the  amount  charged  by  the  com- 
pany for  that  expense  in  1920,  and  an  item  of  $500  for 
uncollectible  bills.  The  company  charged  over  $2,500 
to  uncollectible  bills  in  1920.  Previous  to  that  time 
$500  seems  to  have  been  adjudged  an  ample  allowance. 
Again,  the  experience  of  1919  and  preceding  years 
seems  to  be  a  safer  basis  for  estimate  than  the  losses 
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from  uncollectible  billa  during  the  rather  abnorm^ 
year  of  1920,  and  only  $500  has  been  included  in  the 
compntation  of  operating  revenne  deductions  for  this 
item.  This  amount  is  also  the  estimate  of  the  com- 
pany 's  witness.  The  total  of  operating  revenne  deduc- 
tions computed  as  above  amonnts  to  $180,431.  The 
details  of  the  computation  are  shown  in  Schedule  2. 

The  amount  to  be  allotted  for  a  service  charge  is 
determined  according  to  methods  already  used  by  the 
Commission  in  several  cases,  and  this  computation  is 
shown  in  Schedule  3.  The  monthly  service  charge  is 
considerably  higher  than  that  allowed  for  the  neigh- 
boring company,  NaBsan  and  Suffolk,  although  the 
method  of  computation  is  practically  the  same.  The 
difference  may  perhaps  be  accounted  for  by  the  fact 
that  the  Public  Service  Corporation  renders  service  in 
a  community  less  thii^ly  settled  than  that  served  by 
the  Nassau  and  Suffolk  company,  and  that  its  invest- 
ment costs  and  maintenance  costs  per  consumer  are 
therefore  considerably  higher. 

The  figures  developed  in  Schedules  1,  2,  and  3  are 
put  together  in  Schedule  4  to  show  the  computation 
of  an  average  fair  price  of  gaa,  upon  the  assumptions 
and  estimates  already  discussed.  In  Schedule  4  there 
is  also  included  the  revenue  from  municipal  street 
lighting  and  from  various  miscellaneous  sources, 
which  it  is  assumed  will  be  the  same  as  reported  by 
the  company  for  1920.  The  sales  of  gas  for  com^ 
mercial  Hght  and  power  it  is  also  assumed  will  corre- 
spond to  the  1920  experience.  The  result  arrived  at  is 
a  service  charge  of  eighty-five  cents  a  month  and  an 
average  eonsmnption  charge  of  one  dollar  and  fifty- 
five  cents  per  1,000  cubic  feet. 

The  rate  nuned  will  give  a  fair  and  reasonable 
return  to  the  company.  But  provision  should  be  made 
to  induce  the  prompt  payment  of  bills.  If  a  reduction 
for  prompt  payment  is  taken  from  the  rate  named,  the 
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company  will  not  get  the  amooBt  to  which  it  is  entitled, 
conaeqnently  a  higher  rate  mnst  be  named.  The  rat! 
should  be  filed  at  one  dollar  and  sixty-five  cents  p 
1,000  cnbic  feet,  with  a  disconnt  of  ten  cents  per  \M 
onbic  feet  for  the  payment  of  a  bill  within  ten  dayi 
from  date,  together  with  a  monthly  service  charge  dF 
eighty-five  cents.  The  rate  fixed  shoald  be  eSectivt 
until  and  including  June  30,  1921,  the  same  date  fixed 
in  the  case  of  the  Nassau  and  Suffolk  Idghting  Coin- 
pany.  The  rates  of  both  companies  depend  to  a  »r- 
tain  extent  upon  the  same  state  of  facts,  and  the  ram- 
tEunty  as  to  the  future  cost  of  producing  gaa  makes 
a  short  term  order  advisable. 

The  company  further  asks  that  certain  proviflioMii 
its  franchises  with  regard  to  installation  of  serriff 
pipes  and  connections  of  the  same  to  the  mains  andibf 
connections  of  gas  appliances  without  cost  shall  be 
eliminated.  No  attention  was  paid  to  these  matltn 
upon  the  hearing  and  no  evidence  offered.  Therefore. 
in  the  order  to  be  made,  no  changes  will  be  made  in  tlie 
provisions  indicated. 

ScsiDULK  1:  GoMPUT&'noir  or  Rtn  Bau 

Fixed  caintkl: 
Am  por  Mtimato  d  »ctiul  coat  at  December  31,  1919,  teaiataig 

"  going  oooctrn  v«lue  " IW," 

Not  ftdditiona  1920,  ^xeifio  ucouste *'** 

16  per  ceat  of  groei  kdditioiie  (o  qwcifie  itema  allowed  for  ovctbewl 

eoM S-S" 

Eitimated  total  6md  eapital  Deoembv  81, 1920 ¥^'^ 

Workiog  capital: 
Materiali  and  nippUta  (normal  hwS"")*  aa  dtown  in 

aQDual  raporta) $10,000 

Caah  (1-6  of  ravenue  deductiona) 30,000 

.      «,(!» 


Lbm  dapreciation  reurve  Decemba  31, 1930. . 
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ScHiinru  2:  Eamun  or  OruunNa  Rbtsnub  DBinionom 

Ooit  of  gai  pniaiiMMl,  131,627,000  cubic  fact  M  87  ocota $114,428 

DWributioii  cxpoun  1920 6,815 


UtiUnlioa  c^MBtM  1920 10,047 

12,146 


Ooml  cxpnaM  1920; 

OMiml  officers' HkriM tO.OOO 

OmmoI  offioe  olerkt 2,486 

Q«Mnl  ofibw  wppUM  ud  atpnuM 2,688 

OmwbI  hw  axpeum 7,601 

IGmmDhmoiu  gMHT^  cxpaowa 1 ,4711 

1,637 

1,068 

ii,ta& 


1148,038 


InjoriM  to  p«noiu  •nd  proper^ 

Star*  md  iteble  ezpauw 3,656 

llindbnaoui  adjustmenta  baknec,  Cf 7W 

Total  smnl  expoDM,  1920 $37,261 

LCH  — 

lucTMM  m  BkUrioi  of  general  offiom  over  1019.    13,000 

IncreMB  in  gencnl  hw  expenm  over  1010 4,889 

^  7,.'»0 


3  ,i<72 

Total  operatinc  cspouM |1'.2,40S 

TftM*  1920  oharse 7 ,623 

Uno^eetibl*  Mil  (1919  chvse  and  catimato  of  eompan/a  wit- 


Total  opcratiag  nrnue  deducUaoa 1180,431 

SoBwuLi  3:  CowuTATioiT  w  Sbbtio  Chabob 

AOooaMd  to 
1020     Mnrio*  efaargc 

BwTieo  eharia  eoMa  Dollan  %  DoUara 

Work  OD  meien  and  coMUflMCi' pno^ati 2,148  100  2,148 

Reptun  Baa  met«n 14  100  14 

CottMHrcial  ezpHUM 12,146  100  12,148 

Omral  adminiatntlon* 12,249  20  2,450 

1,637  26  409 

3,665  60  1,778 


*Ai  p«  oomiiany'fl  report  for  1920,  lei 
83,000;  iacfMM  in  "  Ocnaral  law  expetwM  " 
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1020       ■sntcflchvie 

8<rviee  ehuse  ocMts                                            Dollwm      % 

Dolbn 
18,045 

UBoollortiWehJh" COO         100 

no 

3»,T72    

ServicBB,  10  par  cent  on  t89,617 

MBtm,  12  p«  cent  on  121,716 

21,702 

18,082 
2,600 

38,270 

Number  of  oonmuner^  meteta,  >■  p«  1020  rtqtort  to  P.  S.  C,  307JL 

-  *^'^ 18.07  pw  aimum,  or  88  oento  per  month. 

3075met«» 

BcHBDUiA  4:  CoMPUTATioii  or  Avxaioa  TUra  i 

Gu  NecuieAnT   nn  a  Fur  RnuiM   on 

SCHBDOLES  1,   2,  uid  3. 

lUte  bwe  (achedule  I) $687,864 

8  per  cent  on  mU  bMB »65,028 

Opentins  revenue  deductioiw  (ecliedule  2) 180,431 


Total  revenue  neeenwy  f<«  fair  return tZ35,460 

Bevenue  from  munioipkl  diatrict  lightins  (1920  unuAl 

report  to  P.  B.  C.) 124,040 

MiaoeUaneoua  revenue  aa  pei  1920  report 5,530 

Jtevenue  from  aervke  ebarge  (3076  meter*  at  85  oenta 

pv  month) 31,366 

60,053 


Amount  to  be  apccMd  ovv  aommscia]  metoedaalca 8174,607 

C<»nnieraial  metered  aalcs  1020,  110,601,  000  cubic  faot. 
.    »174.507 


Hill,  Chairman,  and  Kellogg,  and  Van  Namee,  Com- 
missioners, concur;  Commissioner  Irvine  not  present. 
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In  the  Matter  of  the  Petition  (or  Complaint)  of 
New  Yoek  State  Eailwayb,  nnder  Subdivision  1, 
Section  49,  Pnblic  Service  CpmmiBsious  Law,  for 
Permission  to  Increase  Passenger  Fares  Within  the 
Limits  of  the  City  of  Syracnse;  and  nnder  Section 
29,  Public  Service  Commissions  Law,  as  to  Piling 
Tari£F  on  Short  Notice 

Case  No.  7938 

(Public  Service  CommiMioii,  Seooad  Distriet,  April  19,  1921) 

Street  nllwi^i  —  f axM  —  nte  bue  — mgee. 

Bate  bate.  The  eridenee  ehovB  that  thie  company  and  its 
predecessor  owners  have  failed  to  receive  even  a  fair  retom 
upon  the  original  investment  and  tliey,  therefore,  are  entitled 
to  snch  return  so  far  as  the  traffle  will  support  it,  without  any 
deduction  for  depreciation  of  the  property  linco  it  was  con- 
structed.    (P.  684.) 

Ifttanffiblet.  Fifteen  per  cent,  in  addition  to  the  value  of  the 
tangible  property,  allowed  to  cover  intangible  elements. 
(P.  667.) 

Beserva  for  aoer*ed  depreciation.  The  company  has  not 
earned  a  full  return  upon  the  investment  and  its  reserve  has 
been  accumulated  from  funds  which  wonld  otherwise  have  been 
properly  available  for  dividends.  Having  been  contributed  by 
the  stocllholdera  and  not  by  the  pasaengerB,  it  should,  therefore, 
not  be  deducted  in  this  case  in  arriving  at  the  rate  base. 
(P.  667.) 

Wages.  Reduction  of  approximately  twelve  and  one-half 
per  cent  anticipated  in  wages.     (P.  669.) 

Aeental  for  depreoiation  allowed  at  three  per  cent  for  certain 
items  and  at  four  per  cent  for  others.    (Pp.  670,  671.) 

Order  entered  fixing  a  maxironm  fare  of  eight  cents,  with 
half  fare  to  children,  and  providing  for  the  issuing  of  fonr 
tickets  or  tokens  for  twenty-nine  cents.    (P.  674.) 
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Gannon,  Spencer  &  Michell  (by  Mr.  Gannon  and 
Mr.  Michell),  attorneys;  James  F.  Hamilton,  presi- 
dent, and  B.  E.  Tilton,  vice-president  and  general 
manager,  for  the  petitioner. 

Edmund  H.  Lewis,  corporation  coonsel,  for  the 
city  of  Syracuse. 

Edward  C.  Eyan,  for  the  village  of  Eastwood. 

Ory  R.  Evans,  for  the  village  of  East  Syracuse. 

George  B.  Dolsen,  for  the  village  of  Liverpool 

Lamont  Stillwell,  for  the  village  of  Solvay. 

Bay  B.  Smith,  vice-president,  for  the  Conopus  Clnb 
of  Syracuse. 

Walter  N.  Keman,  for  the  petitioner. 

Kellogg,  Commissioner. —  The  New  York  State 
Railways  is  a  corporation  which  owns  and  operates  a 
street  surface  railroad  system  in  the  cities  of  Roch- 
ester, Syracuse,  Utica  and  Rome.  It  also  operates 
interurban  lines  connecting  Syracuse  and  Utica  and 
the  latter  city  with  Rome  and  Little  Falls.  In  this 
case  that  portion  of  Its  railroad  designated  as  the 
Syracuse  lines  is  involved.  These  lines  serve  the  city 
of  Syracuse  and  surrounding  adjacent  villages. 

As  to  these  lines  it  applies  for  an  increase  of  fare 
to  the  amount  at  least  of  ten  cents  per  passenger. 
This  application  has  been  opposed  by  the  city  of  Syra- 
cuse, the  village  of  East  Syracuse  and  the  Conopus 
Club,  it  being  claimed  in  their  behalf  that  a  seven 
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oent  cash  fare  conpled  with  a  requirement  for  the 
sale  of  fonr  tickets  or  tokens  for  twenty-five  cents, 
will  meet  all  the  legal  and  legitimate  requirements  of 
the  petitioner. 

The  track  mileage  of  the  lines  inToIved  is  ninety- 
seven  and  thirty-five  one-hundredths  miles,  of  which 
seventy-three  and  ninety-four  one-hundredths  miles  is 
paved.  On  a  previous  application  to  this  Commis- 
sion in  Case  No.  6090  (18  St.  Dept  Bep.  275)  the 
petitioner  was  authorized  by  order  of  November  26, 
1918,  to  increase  its  fare  from  the  statutory  limit  of 
five  cents  to  six  cents. 

There  were  no  franchises  granted  between  January 
1,  1875,  and  July  1,  1907,  which  under  the  decisions 
in  the  Quinby  and  its  successor  cases  limit  the  juris- 
diction of  this  Commission. 

Voluminous  exhibits  have  been  filed  affecting  the 
various  questions  involved  in  the  case.  Detailed 
inventories  and  appraisals  of  all  the  property  of  the 
company  have  been  submitted  by  it.  These  inven- 
tories and  appraisals  are  based  upon  three  distinct 
theories  each  submitted  for  our  consideration.  The 
company  insists  that  it  shonld  be  allowed  as  the  value 
of  these  lines  for  rate-making  purposes  at  present-day 
costs.  These  according  to  the  inventory  filed, 
together  with  working  capital,  cost  of  financing,  going 
concern  value  and  related  intangibles  aggregate 
$31,300,848.64. 

Another  baeis  of  appraisal  is  submitted  based  upon 
the  average  prices  for  the  years  1915-1919  inclusive. 
On  this  basis  all  of  the  items  which  go  to  make  a  rate  ' 
base  are  claimed  to  aggregate  $16,887,546.03.  A  third 
appraisal  of  the  same  items,  based  upon  pre-war  costs 
with  the  various  intangibles,  and  working  capital 
added,  amounts  to  $12,191,306.33. 

None  of  these  various  appraisals  submitted  by  the 
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company  parported  to  give  the  actual  cost  of  the  items 
except  in  minor  cases.  They  are  all  based  upon 
theoretical  costs  at  different  periods,  computed  upon 
costs  of  similar  items  to  the  company  at  those  respec- 
tive times.  It  seemed  to  be  impossible  to  obtain  an 
accurate  and  complete  record  of  the  cost  of  all  of  its 
property  to  the  company. 

The  petitioner  is  a  successor  in  interest  to  the 
Syracuse  Bapid  Transit  Company,  which  was  organ- 
ized in  1896.  It  also  acquired  by  merger  the  East 
Side  Traction  Company,  which  had  been  leased  to, 
and  whose  stock  was  owned  by,  the  Syracuse  Rapid 
Transit  Bailroad  Company.  The  Syracuse  Bapid 
Transit  Bailroad  Company,  in  addition  to  leasing  and 
owning  the  stock  of  the  East  Side  Traction  Company, 
had  succeeded  under  foreclosures  and  re-organiza- 
tion to  all  of  the  rights  of  the  Syracuse  Street  Bail- 
road Company,  and  the  Syracuse  Consolidated  Street 
Bailroad  Company.  The  East  Side  Traction  Com- 
pany was  the  successor  to  the  Syracuse  and  East  Side 
Bailway  Company,  which  in  turn  took  over  the  Syra- 
cuse, Eastwood  Heights  and  Dewitt  Bailroad  Com- 
pany. The  Syracuse  Street  Bailroad  Company  was  a 
successor  to  the  People's  Bailroad  Company,  which 
had  acquired  the  assets  of  the  Central  City  Bailway 
Company  and  the  Syracuse  and  Onondaga  Bailway 
Company.  The  Syracuse  Consolidated  Street  Bail- 
road Company  was  formed  by  uniting  nine  different 
railroads  in  1890. 

In  so  complex  a  series  of  consolidations  and  suc- 
cessions to  title,  it  is  not  to  be  wondered  that  the 
records,  as  to  the  original  costs  of  much  of  the  prop- 
erty acquired  in  the  earlier  days  of  the  venture,  were 
not  available.  It  is  not  possible,  therefore,  to  make 
an  accurate  statement  of  tiie  actual  original  costs  of 
all  of  the  property.     The  company,  therefore,  had 
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recourse  to  these  various  methods  of  appraisal 
Inventorying  all  of  their  property,  they  attempted  to 
place  a  value  upon  the  different  items  of  which  it  con- 
sisted under  the  three  methods  stated. 

The  city  attempted  to  make  what  it  claimed  to  be 
a  statement  of  the  actual  cost  of  the  property.  This 
it  compiled  from  the  books  of  the  petitioner  and  its 
constituent  companies,  so  far  as  book  records  were 
'available,  and  it  supplemented  these  records  by  data 
compiled  from  the  various  reports  of  the  companies 
to  this  Commission,  to  the  Board  of  Railroad  Com- 
missioners, and  to  the  State  Engineer  and  Surveyor. 

The  aggregate  of  these  amounts,  which 

the  city  and  the  opponents  of  the 

proposed  increase  of  fare  claimed  to 

be  established  as  the  coat  of  the 

property  is $7,105,056  47 

From    tills    they    claim    depreciation 

amounting  to 2,240,934  81 

should  be  deducted,  leaving  as  the 
present  value  of  the   property  its 

costs  less  depreciation  of $4,864,121  66 

To  this  is  added  a  cost  of  materials 
and  supplies  of 277,341  77 

making  a  total  conceded  cost,  less 

depreciation,  of  all  property,  of $5,141,463  43 


We  thns  find  a  variance  of  claim  as  to  the  proper 
rate  base  from  the  maximum  of  $81,300,848.64,  the 
present  day  cost  with  related  intangibles,  going  con- 
cern value,  etc.,  as  claimed  by  the  company,  down  to 
$5,141,463.43,  the  alleged  cost  of  the  property,  less 
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depreciation,  as  conceded  by  the  city  and  the  other 
opponents  of  the  requested  increase  of  fare. 

In  this  case  as  in  many  others  which  we  have  been 
called  upon  of  late  to  consider  a.  marked  distinction 
exists  between  the  cost  of  reproduction  new  at  the 
present  time,  and  the  present  day  value.  This  dis- 
tinction has  so  frequently  been  considered  of  late 
that  it  is  unnecessary  to  here  in  detail  reiterate  the 
underlying  distinctions. 

This  property  is  not  worth  by  any  means  what  it 
would  cost  to  reproduce  it  new  to-day,  even  with  a 
substantial  depreciation.  No  investors  could  be 
found  to  embark  upon  such  a  hopeless  enterprise  as 
that  of  constructing  this  trolley  road  under  present 
costs  with  any  hope  of  return  upon  the  investment. 

It  may  perhaps  be  doubted  whether  it  is  worth 
what  it  actually  cost  when  built,  less  accrued  depre- 
ciation, but  the  evidence  shows  that  Ibis  company  and 
its  predecessor  owners  have  failed  to  receive  even  a 
fair  return  upon  the  original  investment  and  they, 
therefore,  are  entitled  to  such  return  so  far  as  the 
traffic  will  support  it,  without  any  deduction  for  depre- 
ciation of  the  property  since  it  was  constructed. 

The  tangible  property  of  this  company,  therefore, 
should  he  valued,  for  rate-making  purposes  in  this 
proceeding,  at  its  actual  original  cost  without  deduc- 
tion of  any  depreciation.  The  city  has  made  a  praise- 
worthy and  earnest  effort  to  arrive  at  that  actual 
cost,  but  it  is  quite  apparent  from  an  examination  of 
the  schedules  submitted  that  there  are  certain  omis- 
sions therefrom.  For  instance  the  property  of  the 
Syracuse  and  East  Side  Railroad  Company,  which 
succeeded  to  the  Syracuse,  Eastwood  Heights  and 
Dewitt  Railroad  Company,  is  included  in  the  items 
which  aggregate  $53,000.  This  road  had  seven  and 
one-half  miles  of  track,  eleven  cars  and  a  power  house. 
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It  is  qnite  apparent  that  its  value  is  much  more  than 
$53,000,  althoagh  neither  hooks  nor  records  can  be 
fonnd  to  show  what  the  full  cost  actuiilly  was.  There 
are  two  years  for  which  no  reports  or  accounts  can  be 
fonnd. 

Beyond  this  in  the  early  days,  there  was  no  nni- 
form  system  of  accounting  and  whereas  frequently 
items  were  arbitrarily  added  to  the  assets  column, 
to  balance  the  liabilities,  on  the  other  hand,  it  is 
claimed,  and  with  seeming  propriety,  that  items 
which  should  properly  have  been  classified  as  fixed 
capital  expenditures  were  frequently  included  in  the 
operating  expenses.  For  these  reasons  the  estimate 
of  the  city  of  the  actual  cost  to  the  company  cannot 
be  taken  as  the  full  actual  cost  because  there  are  no 
complete  data  from  which  snch  cost  can  be  entirely 
computed. 

On  the  other  hand  the  inventory  and  appraisal  sub- 
mitted by  the  company,  whidi  purports  to  give  pre- 
war costs,  undoubtedly  approximates  very  closely  the 
actual  expenditure  for  capital  purposes.  It  is  based 
upoo  the  actual  cost  of  similar  items  and  it  is  the  best 
evidence  in  the  case  on  this  sabject.  Whereas  the 
cost  of  a  few  expenditures  for  capital  purposes  in  more 
recently  acquired  items  may  have  exceeded  the  cost 
set  forth  in  its  appraisal,  such  increase  would  be 
counterbalanced  by  the  decidedly  smaller  cost  of  other 
items  in  the  early  days  of  the  construction  of  the  line. 

It  would  be  fair,  therefore,  to  assume  that  this  in- 
ventory discloses  substantially  the  actual  cost  of  the 
company,  and  inasmuch  as  the  present  day  value  can- 
not be  held  to  exceed  that  amount,  it  should  be  taken 
as  the  value  of  such  property  for  rate  making  pur- 
poses. 
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The   total    inventoried   field    cost,    aa 

shown  upon  this  basis,  in  Exhibits 

10  and  10- A,  aggregates $7,4114.03  74 

Upon  the  hearing  it  was  satisfactorily 

established  that  thevalne  of  the  real 

estate  exceeded  the  amoont  at  which 

it  was  included  in  this  total  by  the 

sum  of 17^17  00 

The  value  of  additional  cars  should 

also  be  added,  amounting  to 157,954  93 


$7,586,275  67 


It  was  established  at  the  hearing  by  the  city  that  a 
certain  proportion  of  the  Wolf  street  car  shop  should 
not  be  allowed  in  the  fixed  capital,  for  rate  making 
purposes  on  the  Syracuse  lines,  as  that  building  was 
used  in  part  for  outside  cars  not  operating  on  its 
Syracuse  lines. 

This  proportion  of  the  building,  showing  to  be 
about  8  per  cent,  would  require  a  deduction  of  tiiat 
percentage  of  its  value  of  $32,034.96  leaving  as  the 
value  of  the  tangible  property  used  in  these  lines, 
$7,554,240.71. 

The  usual  claim  is  made  by  the  company  of  a  very 
substantial  addition  to  this  figure  for  preliminary 
expenses,  legal  expenses,  administration,  engineering, 
taxes  daring  construction,  cost  during  construction, 
cost  of  financing  and  going  concern  value.  None  of 
these  items  appear  in  substantial  amount  upon  the 
books  of  the  company.  They  are  largely  theoretical 
and  entirely  unrecorded.  That  an  assembled  going 
property  of  this  nature  should  have  a  value  in  addi- 
tion to  the  sum  of  the  value  of  all  of  its  parts,  has 
been  frequently  held. 
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Under  present  day  conditione  this  mle  is  not  nnU 
versal.  Of  late  we  have  frequently  had  onr  attention 
called  to  the  unfortunate  experience  of  railroad  lines 
whose  principal  and  only  value  was  the  salvage  or 
junk  value  of  the  physical  assets. 

It  is,  of  course,  difficult  to  determine  the  value  of 
these  intangible  elements  of  value.  Upon  the  record 
and  from  the  evidence  in  the  case  and  surrounding 
circumstances  it  has  been  thought  a  fair  disposition 
of  these  claims  to  allow  15  per  cent,  in  addition  to 
the  value  of  the  tangible  property,  to  cover  all  of  these 
elements. 

($7,554,240  71) 
This  wonld  amount  to 1,133,136  11 


which  being  added  brings  the  total 

value  of  the  fixed  capital  to $8,687,376  82 

To  this  should  be  added  the  materials 
and  supplies  in  stock,  of 232,346  03 

Making  a  total  rate  base  of $8,919,722  85 

The  company  has  on  hand  a  substantial  reserve  for 
accrued  depreciation.  The  record  shows,  however,  as 
already  stated  that  it  has  not  earned  a  full  return 
upon  the  investment.  This  reserve,  therefore,  has 
been  accumulated  from  funds  which  wonld  otherwise 
have  been  properiy  available  for  dividends.  It  has, 
therefore,  been  contributed  by  the  stockholders  and  not 
by  the  passengers.  It  should  therefore  not  be 
deducted  in  this  case  in  arriving  at  a  rate  base. 

Upon  the  amount  of  $8,919,722.85,  the  company 
should  obtain  an  income  of  8  per  cent  for  a  return 
upon  the  investment,  and  for  a  reserve  for  surplus 
and  contingencies. 

The  operating  expenses  for  the  twelve  months  end- 
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in^  October  31,  1920,  were  $1,984,424.56.  There  were 
certain  items  expended  in  those  months  which  it  would 
Beem  shoold  not  be  allowed  in  fixing  a  rate  for  the 
future.  It  included  the  item  of  general  amortization 
of  $28,000.  This  deduction  was  made  by  order  of  this 
Conunission,  in  order  to  eventually  eliminate  from  the 
fixed  capital  account  of  t)ie  company,  as  carried  on  its 
books,  the  value  of  certain  property  withdrawn  from 
the  capital  prior  to  1915,  which  had  not  been  deducted. 
This  Commiasion  directed  $100,000  a  year  to  be 
charged  for  this  purpose  in  operating  expenses,  and 
the  amount  properly  allocated  to  the  Syracuse  lines, 
at  that  figure,  is  $34,000. 

After  the  hearings  in  this  matter  had  been  closed, 
the  company  announced  its  intention  of  making  cer- 
tain changes  in  operation,  which  would  tend  to  reduce 
the  operating  expenses,  by  changing  the  routing  and 
installing  on  certain  lines  one  man  cars.  The  amount 
of  saving  from  these  changes  in  operations  was  shown 
to  be  $73,000. 

The  company  concedes  this  saving  in  expense  of 
operations,  but  alleges  that  there  should  also  be  taken 
into  consideration  the  fact  that  under  the  conditions 
which  have  warranted  this  saving  in  expense  of  opera- 
tion, there  is  less  traffic,  which  will  result  in  a  loss  of 
revenue.  This  claim  will  be  considered  hereafter  in 
estimating  the  future  traffic  on  the  lines. 

In  the  operating  expenses  are  included  the  ex- 
penses incurred  in  negotiations  for  the  purpose  of 
entering  into  a  *'  Service  at  Cost  "  contract  with  the 
city.  TUese  were  unusual  expenditures  and  would 
not  be  incurred  again,  and  amounted  to  $17,313.99. 

Of  the  salary  of  the  president  of  the  company,  which 
amounted  to  $25,000,  32  per  cent  was  charged  to  the 
Syracuse  lines.  The  proper  figure  for  allocation  of 
general  expenses  was,  as  has  been  previously  stated, 


DigiLizedbyGoOglc 


Pexitioh  of  New  Yobk  State  Bailwats      669 

Publie  SarrioQ  Commiision,  Second  DiBtriet      [Tol.  26] 

24  per  cent.  There  appears  to  be  no  reason  for  a 
larger  allocation  to  Syracnse  of  the  president's  salary. 
The  added  8  per  cent  should  be  dedncted*  which 
amonnts  to  $2,000. 

The  total  amonnt  of  these  deductions,  which  should 
be  made,  is  $116,313.99,  making  the  total  amoont  of 
allowable  operating  expenses  $1,868,110.57. 

The  company  claims  that  in  addition  to  these  actual 
expenses,  incurred  during  the  twelve  months  ending 
October  31, 1920,  there  should  be  allowed  for  wages  in 
the  future  a  sum  sufficient  to  cover  the  present  rate 
paid.  On  May  1,  1920,  the  wages  were  raised  to  the 
employees  on  these  lines  approximately  33%  per  cent. 
Platform  men  who  received  forty-five  cents  an  hour 
prior  to  that  date  received  thereafter  sixty  cents.  It 
is  claimed  that  an  addition  should  be  made  for 
$195,732.90  to  the  amount  actually  paid  for  wages,  in 
order  to  cover  this  increased  rate  for  a  full  year  in  the 
future. 

In  the  computation  as  it  already  stands,  the  expenses 
include  the  new  rate  for  just  half  the  year.  Through 
the  twelve  months  period  as  a  whole  the  platform  men 
received  the  average  of  between  forty-five  cents  and 
sixty  cents  an  hour,  or  fifty-seven  and  one-half  cents. 
Other  wages  were  increased  in  substantially  the  same 
proportion. 

It  would  seem,  in  view  of  the  tendency  of  the  times, 
that  we  may  fairly  look  forward  to  a  decrease  in  these 
costs  of  operation,  and  to  a  reduction  of  wages  in  the 
period  during  which  this  order  will  be  effective,  of 
approximately  this  amount,  or  12i^  per  cent,  so  that 
it  will  be  entirely  proper  to  leave  the  computation  as 
it  stands  without  assuming  that  there  will  be  an 
increased  cost  for  wages  paid  employees  over  that 
which  was  paid  during  the  twelve  months  ending 
October  31,  1920. 
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A  somewhat  eimilar  claiia  is  made  that  there  should 
be  an  additional  allowance  for  power  costs,  which  are 
not  r^ected  in  the  actaal  expense  of  the  company 
during  the  period  in  question,  prior  to  August,  1920. 
The  company  does  not  famish  its  own  power  bat  pur- 
chases it,  principally  for  its  Syracuse  lines,  from  the 
Niagara,  Lockport  and  Ontario  Power  Company. 

A  new  contract  was  made  with  this  company,  which 
was  substantially  similar  to  the  preceding  contract, 
except  that  there  was  a  coal  dause  whi(^  provided  as 
to  that  part  of  the  power  which  was  furnished  from 
the  auxiliary  steam  plant  that  there  should  be  an 
increase  of  charge  as  the  cost  of  coal  increased.  The 
amount  actually  expended  for  this  purpose  is  included 
in  the  operating  expenses,  upon  whidi  our  compnta» 
tions  are  based,  and  in  view  of  the  falling  prices  of 
steam  coal,  there  is  no  reason  to  assume  that  the  costs 
in  the  future  on  this  account  will  exceed  the  amount  of 
the  actual  disbursement  for  this  purpose  in  the  twelve 
months'  period  ending  October  31,  1920. 

The  company  has  not  been  charging  an  adequate 
amount  for  renewals  and  replacements.  The  actual 
amount  which  it  has  set  aside  for  thifi  sum  is  less  than 

2  per  cent  on  the  value  of  the  depreciable  property. 
This  is  clearly  inadequate.  It  claims  that  it  should  be 
allowed  to  expend  annually  4  per  cent  on  tracks  and 
structnres,  and  5  per  cent  on  equipment  and  substa- 
tion equipment.  The  city  contends  that  no  additional 
amount  beyond  that  actually  expended  in  the  twelve 
months  ending  October  31,  1920,  or  $91,871.50  should 
be  allowed.  This  expenditure  was  insufficient,  but 
the  amount  claimed  by  the  company  is  somewhat 
excessive. 

This  accrual  for  depreciation  should  be  allowed  at 

3  per  cent  upon  certain  items,  and  at  4  per  cent  on 
others,  as  follows : 
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Buildings  

$777,875  28 

Track  and  road- 

■way   

3,929,038  54 

Electric  lines    . . 

578,049  74 

Substation  eqaip- 

$163,869  82 
1,228,028  60 

RoUing  stock  . . , 

Furniture,  etc.. 

22,383  53 

Fire  protection.. 

53,967  33 

Electric  and  ma- 

chine tools  . . . 



11,633  12 

Shop  equipment. 
Derrick  car 

91,963  10 
925  14 

159  11 

13,708  55 

Material  and  sup- 

plies     

44,995  74 

157,954  93 

Material  and  sup- 

plies in  stock. 

232,346  03 

$5,562,305  33 

$1,744,593  23 

Deduct     3     per 
cent  Wolf  street  32,034  96 


♦6,530,270  37 


For  ft  reserve  for  depreciation,  therefore,  there 
should  be  available  and  set  aside  4  per  cent  on  $1,744,- 
593.23,  amonnting  to  (69,783.73,  and  3  per  cent  on 
$5,530,270.37,  amounting  to  $165,908.11,  or  a  total  for 
reserve  annually  of  $235,691.84. 

This  should  be  added  to  the  operating  expenses,  less 
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the  amooBt  already  included  therein  of  $91,871.50, 
requiring  in  addition  to  the  operating  expenses,  as 
incurred,  the  sum  of  $143,820^.  The  company's 
taxes  for  the  twelve  months  of  $146,967.S3,  less  the 
federal  income  tax  of  $12,000  should  be  added,  amount- 
ing to  $134,967.83. 

To  this  should  be  added  8  per  cent  upon  the  rate 
base,  for  return  upon  the  investment  and  a  reserve 
for  surplus  and  contingencies. 

Eight  per  cent  of  the  above  found  rate  base  of 
$8,919,722.85  is  $713,577.83. 

The  company  is,  therefore,  entitled  to  an  annual 
revenue  of  $2,860,476.57. 

The  company  obtains  aside  from  the  fares  collected 
from  the  passengers  the  following  revenue  annually: 
Other  revenue  from  transportation,  $7,968.47;  reve- 
nue from  other  street  railroad  operations,  $59,146.51 ; 
non-operating  income,  $3,492.44;  total  other  revenue, 
$70,607.42;  leaving  to  be  obtained  from  passenger 
fares  $2,789,869.13. 

In  order  to  secure  to  the  company  this  allowable 
revenue  of  $2,789,869.15,  it  will  be  necessary  to  cor- 
rectly estimate  the  number  of  revenue  paying  passen- 
gers which  will  probably  be  carried  in  the  immediate 
future,  from  which  this  amount  of  revenue  must  be 
derived. 

During  the  twelve  months  ending  October  31,  1920, 
38,419,376  adult  passengers  were  carried;  493,497 
children  were  carried  at  half  fare,  or  in  the  aggre- 
gate the  equivalent  of  38,666,124  full  fares  were 
collected. 

It  is  claimed  by  the  company  that  owing  to  tiie 
increase  in  fare,  and  the  general  financial  depression 
in  Syracuse,  which  has  resulted  in  the  closing  down 
of  many  factories,  there  should  be  a  10  per  cent  reduc- 
tion from  this  amount  allowed  in  estimating  future 
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Operations.  The  city  on  the  other  hand  claims  that 
the  computation  of  rate  of  fare  should  be  made  upon  a 
basis  of  the  actual  fall  namber  of  adult  passengerB, 
and  their  equivalent  carried  on  its  lines  during  this 
twelve  months  period. 

The  total  nmnber  of  passengers  carried  on  its  Hnes 
dnring  the  last  six  yeare  is  as  follows : 

1915  36,402,442 

1916  35,668,807 

1917  38,335,302 

1918  35,808,564 

1919  37,341,557 

1920  39,050,018 


This  shows  that  dnring  the  two  years  since  Ibe  war 
year  of  1918,  when  there  was  a  loss  of  trafiBo,  there  has 
been  a  sabstantial  percentage  of  gain.  There  may  of 
co'jrse  be  some  temporary  loss  of  travel  from  the 
increase  la  fare,  not  so  mnch,  however,  as  wonld  resnlt 
if  the  fall  increase  to  the  ten  cents  requested  by  the 
company  were  granted.  There  is  undonbtedly  at  the 
present  time,  as  shown  by  the  evidence,  a  falling  off 
in  travel,  dne  to  the  closing  or  shortening  of  honrs  of 
certain  large  industries,  whose  employees  patronize 
the  lines.  It  is  stated  that  on  account  of  this  lessening 
of  travel,  the  one  man  car  operation  above  referred 
to,  has  been  installed.  Syracuse,  however,  is  a  pro- 
gressive and  growing  city. 

Taking  all  these  things  into  consideration,  it  would 
be  fair  to  hold  that  although  there  may  be  no  substan- 
tial increase  in  travel,  in  the  immediate  future,  such 
as  has  been  experienced  daring  the  past  two  years, 
there  will  be  no  very  decided  falling  off  as  claimed  by 
the  company.  Viewing  the  sitaation  from  tbe  various 
angles,  we  may  fairly  assun^e  for  our  purpose  that 
43 
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the  number  of  revenue  paTing  passengers  paying  full 
fares,  in  addition  to  twice  the  number  of  half  fares, 
will  aggregate  approximately  38,000,000.  In  order  to 
produce  the  revenue  properly  required,  a  fare  per  pas- 
senger of  seven  and  three  hundred  and  forty-two  one- 
thousandths  cents  should  be  collected.  This  is 
approximately  seven  and  one-third  cents. 

This  income  could  be  secured  to  the  company  by 
fixing  the  adult  cash  fares  at  eight  cents,  the  half  fares 
at  four  cents,  and  requiring  four  tickets  or  tokens  to 
be  sold  for  twenty-nine  cents.  An  order  shonld  be 
entered,  therefore,  fixing  a  maximum  fare  of  eight 
cents,  with  half  fare  to  children,  and  providing  for  the 
issuing  of  four  tickets  or  tokens  for  twenty-nine  cents. 

All  concur. 


In  the  Matter  of  Construing  Civil  Service  Law,  Sec- 
tions 9  AND  22,  in  Relation  to  Probationary 
Appointments 

(Attorney-Qeneral,  Februuy  21,  1921) 

Oivll  Seivice  Iaw,  9§  9,  32  —  rale  12(1)  — piobationuT  WPofafe- 
ments. 

Under  section  0  of  the  Civil  Service  Law,  all  appointments 
in  the  classified  service  (which  includes  competitive,  non- 
competitive and  exempt  classes)  most  be  for  probationary 
tenns  not  exceeding  the  time  fixed  in  the  rules.  The  rules  fix 
no  probationary  tenns  for  positions  in  the  exempt  class.  Where 
the  rule  is  silent  and  the  probationary  term  was  not  fixed  by 
the  appointing  officer  at  the  time  of  making  an  appointment, 
it  may  be  fixed  thereafter. 

Section  22  of  the  Civil  Service  Law  does  not  reqaire  the 
retention  of  veterans  (except  Civil  War  veterans)  after  the 
expiration  of  a  probationary  term  and  no  hearing  is  neeeseary 
before  they  may  be  dropped. 
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Hon.  Otto  Jantz,  Superintendent  of  Public  Build- 
ings, submitted  an  inquiry,  together  with  a  request  for 
an  opinion  thereon,  as  follows: 

"  Shortly  before  January  1,  1921,  the  Superintend-  , 
ent  of  Public  Buildings  appointed  certain  veterans 
of  the  World  War  to  positions  as  laborers  in  the 
Department  of  Public  Buildings.  The  term  of  office 
of  the  Superintendent  of  Public  Buildings  expired 
and  the  new  Superintendent  was  appointed  on  Janu- 
ary 1, 1921.  The  outgoing  Superintendent  did  not  fix 
any  probationary  terms  for  the  laborers  so  appointed. 
May  their  probationary  terms  be  fixed  by  the  new 
Superintendent  T  What  are  their  rights  under  section 
22  of  the  Civil  Service  Law  as  amended  by  chapter  ■ 
833  of  the  Laws  of  1920  T  " 

Newton,  Attorney-General,  by  Fensell,  First 
Deputy. —  The  first  Civil  Service  Law  enacted  in  this 
State  was  passed  in  1883.  The  first  Civil  Service 
Commission  was  appointed  by  Governor  Cleveland  in 
the  same  year.  And  among  the  first  rules  it  promul- 
gated (approved  by  the  Governor  December  6,  1883) 
was  one  reading  as  follows : 

"  Bulb  XL. 

*'  Every  original  appointment  or  employment  in  the 
civil  service  shall  be  for  a  probationary  term  of  three 
months,  at  the  end  of  which  time,  if  the  conduct  and 
capacity  of  the  person  appointed  or  employed  shall 
have  been  satisfactory,  the  probationer  shall  be  abso- 
lutely appointed  or  employed,  but  otherwise  his 
employment  shall  cease. 

"Every  officer  under  whom  any  probationer  shall 
serve  during  any  part  of  such  probation  shall  care- 
fully observe  the  quality  and  value  of  the  service  ren- 
dered by  such  probationer,  and  shall  report  in  writing, 
to  the  proper  appointing  officer,  the  facts  observed  by 
him,  showing  the  character  and  qualifications  of  such 
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probationer  and  of  the  service  performed  by  him;  and 
snch  reports  shall  be  preserved  on  file." 

Thus,  at  the  very  inception  of  civil  service  reform 
.  in  this  State,  one  of  the  principles  adopted  was  the 
test  of  merit  and  fitness  by  a  probationary  term  in  all 
cases.  The  rule  applied  to  everybody  over  whom  the 
Commission  had  jnriadiction,  including  everybody 
now  in  the  "  classified  service."  At  that  time  the 
classified  service  was  divided  into  four  classes  desig- 
nated A,  B,  C,  and  D.  But  the  rule  applied  to  aU.  !bi 
the  classes  in  which  examinations  were  required,  the 
probationary  term  constituted  an  additonal  test  of 
merit  and  fitness. 

This  was  before  there  was  any  *'  Veteran  Act." 

In  1884  the  first  Veteran  Act  was  passed,  and  the 
Civil  Service  Law  was  amended  to  accord  certain 
special  privileges  to  veterans  of  the  Civil  War.  But 
the  rule  about  probationary  appointments  remained 
unchanged.  And  it  remained  unchanged  in  substance 
when  the  Veteran  Act  was  amended  in  1892  to  cover 
volunteer  firemen  and  when  the  civil  service  principles 
were  put  into  the  Constitution  in  1894  —  and  until  the 
first  consolidation  of  the  Civil  Service  Laws  in  1899, 
when  it  was  made  a  part  of  the  consolidated  statute. 

The  purpose  and  effect  of  the  rule  and  of  similar 
roles  made  by  the  municipal  civil  service  commissions 
were  considered  by  the  courts  in  many  cases,  and  are 
well  settled.  The  purpose  was  explained  by  the 
Appellate  Division  in  Kastor  v.  Kearny,  49  App.  Div. 
125;  affd.,  164  N.  T.  64,  as  follows:  "  The  object  of 
the  probationary  period  is  twofold :  In  the  first  place 
it  is  to  enable  the  head  of  the  department,  •  •  •  not 
only  to  ascertain  the  fitness  of  the  probationer,  but 
to  learn  whether,  on  the  whole,  he  is  a  satisfactory 
and  agreeable  person  to  have  serve  in  the  position, 
and  one  who  will  become  a  reasonably  efficient  officer." 
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The  effect  of  the  rale  was  to  divide  an  employment 
into  two  separate  and  distinct  termB,  the  first  pro- 
bationary, the  second  permanent.  Jndge  Oaynor, 
reading  for  a  onanimons  Appellate  Division  in  People 
ex  rel.  Archer  v.  McAdoo,  110  App.  Div.  740;  affd., 
184  N.  Y.  575,  said:  "  The  effect  of  these  provisions  is 
to  make  the  probation  period  a  separate  and  distinct 
term,  the  statute  using  that  very  word.  It  does  not 
TWO.  into  and  become  a  part  of  the  permanent  tenure. 
It  ends  and  there  is  then  an  appointment  to  the  per- 
manent tenure.  The  municipal  civil  service  rale  pro- 
vides that  a  failure  of  the  appointing  officer  to  notify 
the  probationer  during  his  probationary  term  that  be 
will  not  be  retained  '  shall  be  equivalent  to  permanent 
appointment.*  This  does  not  destroy  the  separate 
identity  of  the  probation  term  and  the  necessity  for 
an  appointment  to  the  permanent  tenure;  on  the  con- 
trary, the  rule  intends  snch  an  appointment  and  pro- 
vides for  an  '  equivalent '  of  a  formal  appointment. 
The  effect  is  the  same  as  though  a  formal  appointment 
were  made  indispensable." 

The  effect  of  the  rule  upon  veterans  protected 
against  removal  for  cause  except  after  a  hearing  upon 
charges,  was  to  make  it  possible  for  an  appointing 
officer  to  dispense  with  their  service  at  the  end  of  the 
probationary  period  without  any  hearing  —  in  other 
words,  their  veterancy  did  not  entitle  them  to 
reappointment  after  the  expiration  of  their  pro- 
bationary terms.  In  Peo^e  ex  rel,  Hoeges  v.  Qml- 
foyle,  61  App.  Div.  187,  it  was  held  that  even  a  veteran 
of  the  Civil  War  could  be  removed  without  trial  or 
hearing,  at  the  end  of  his  probationary  term.  This 
was  before  the  Civil  Service  Law  excepted  Civil  War 
veterans  from  the  requirement  that  all  appointments 
be  probationary.    There  have  been  a  number  of  cases 


DigiLizedbyGoOglc 


678  State  Dbparthent  Bbpobts 

[VoL  25]  Attoroey-a«iiend 

in  New  York  city  and  the  counties  contained  therein 
where  competitive  employees  are  not  subject  to 
removal  without  an  opportunity  to  explain,  the  courts 
always  holding  that  while  they  could  not  be  removed 
without  such  opportunity  before  or  after  the  expira- 
tion of  the  probationary  term,  they  could  be  so 
removed  at  the  expiration  of  the  probationary  term. 
People  ex  rel.  Walter  v.  Woods,  168  App.  Div.  3; 
People  ex  rel.  Holsten  v.  Woods,  167  id.  899 ;  People 
ex  rel.  ScJUesinger  v.  De  Forest,  83  id.  410;  People 
ex  rel.  Looram,  v.  Henderson,  77  Misc.  Kep.  25;  People 
ex  rel.  WJUte  v.  Coler,  56  App.  Div.  171;  Matter  of 
Dalton  V.  Darlington,  123  id.  855. 

The  rule  is  the  same  as  in  the  case  of  a  veteran 
appointed  to  office  for  a  definite  term  of  years. 
Unless  he  is  a  veteran  of  the  Civil  War,  who  was 
entitled  as  of  right  to  an  original  appointment,  he  is 
not  entitled  as  of  right  to  a  reappointment.  In  other 
words,  veteraney  does  not  entitle  an  officer  to  hold 
over  after  his  term  has  expired.  Matter  of  Tiffany, 
179  N.  T.  455 ;  WiUiams  v.  Darling,  67  Misc.  Rep.  205. 

In  1899  the  various  civil  service  statutes  and  vet- 
eran acts  which  had  been  enacted  since  1883,  together 
with  many  provisions  which  had  appeared  only  in  the 
rules,  were  combined  in  one  consolidated  Civil  Service 
Law.  Laws  of  1899,  chap.  370.  Section  8  of  that  act 
{which  corresponds  to  section  9  of  the  present  Civil 
Service  Law)  defined  the  unclassified  and  classified 
services  in  the  same  way  that  they  are  defined  to-day 
and  added:  "All  appointments  or  employments  in  the 
classified  service  shall  be  for  a  probationary  term  not 
exceeding  the  time  fixed  in  the  rules."  Thus  the  long- 
established  rule  was  made  a  part  of  the  statute,  with 
this  change  —  before  1899  the  provisional  appoint- 
ments were  all  for  three  months  exactly.  Afterward 
it  was  different.     Previously,  when  an  appointing 
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officer  notiSed  a  snbordinate  of  his  appointment,  it  did 
not  matter  whether  he  indicated  that  it  was  for  a  three 
months'  term  as  required  by  the  rule,  for  the  rnle 
limited  his  power  of  appointment  in  the  firet  instance, 
and  the  appointee  would  only  be  entitled  to  serve 
three  months  anyhow,  unless  kept  on  afterward.  The 
statute  was  obviously  drawn  in  contemplation  of  the 
existing  rules  but  with  intent  to  modify  them.  Instead 
of  allowing  the  Civil  Service  Commission  in  its  rules 
to  fix  the  probationary  term,  the  law  permitted  it  to 
fix  only  a  maximum,  leaving  it  to  the  appointing  officer 
to  fix  the  actual  probationary  term  in  each  case,  not 
to  exceed  the  maximum  fixed  by  the  rules. 

The  rule  theretofore  had  always  applied  to  all  posi- 
tions "in  the  civil  service  "  —  but  the  Commission 
had  no  jurisdiction  over  the  unclassified  service,  so  in 
effect  the  rule  applied  to  the  entire  classified  service. 
The  statute,  contemplating  the  continnance  of  the 
same  or  some  similar  rule,  provided  for  probationary 
appointments  to  all  positions  in  the  classified  service. 
But  the  Commission,  in  making  rules  to  conform  to 
the  amended  statute,  fixed  a  maximum  form  of  pro- 
bationary appointment  for  positions  in  the  competitive 
class  only.  The  reason  for  this  was  probably  that 
they  believed  that  in  the  exempt  and  non-competitive 
classes  the  appointing  officers  should  have  anqualified 
power  to  remove  even  veterans,  and  by  not  limiting 
the  probationary  term  they  would  make  it  possible  for 
appointing  officers  to  retain  indefinitely  the  power  to 
remove  veterans  in  those  classes  —  for  section  21 
(now  section  22)  of  the  statute  at  that  time  provided: 
"A  person  serving  under  a  probationary  or  pro- 
visional appointment  shall  not  be  deemed  to  be  hold- 
ing a  position  within  the  meaning  of  this  section." 

This  language  remained  in  the  law  only  three  years, 
being  eliminated  by  Laws  of  1902,  chapter  270,  which 
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statute  also  excluded  Civil  War  veterans  from  the 
requirements  of  section  8  that  all  appointments  be 
provisional.  The  amendment  of  1902  was  not  fol- 
lowed by  any  corresponding  amendment  of  the  civil 
service  rales.  The  znle  continued  to  limit  the  term  of 
probationary  appointments  only  in  the  competitive 
class.    And  as  the  mle  stands  to-day  it  provides : 

"  Rule  XU,  T  1. 

"  Except  in  the  case  of  veterans  of  the  civil  war, 
honorably  discharged  from  the  military  or  naval 
service  of  the  United  States,  every  original  appoint- 
ment to  or  employment  in  any  position  in  the  competi- 
tive class  shall  be  for  a  probatiomiry  term  of  three 
months,  and  an  appointing  or  nominating  officer  in 
notifying  a  person  certified  to  him  for  appoii^ment 
or  employment  shall  specify  the  same  as  for  a  proba- 
tionary term  only;  and  if  the  condnct,  capacity  and 
fitness  of  the  probationer  are  satisfactory  to  the 
appointing  officer,  his  retention  in  the  service  after 
the  eod  of  snch  term  shaU  be  equivalent  to  his  per- 
manent appointment,  but  if  his  condnct,  capacity  or 
fitness  be  not  satisfactory  he  may  be  discharged  at  the 
end  of  snch  term. 

"Whenever  two  or  more  persons  appointed  from 
the  same  eligible  list  are  serving  as  probationers  in 
the  same  department,  and  there  is  necessity  for  a 
redaction  of  the  force  of  snch  department  affecting 
such  persons,  they  shall  be  preferred  for  retention  in 
the  order  of  their  original  standing  upon  snch  list." 

The  statute  says  all  appointments  in  the  classified 
service  shaU  be  for  a  probationary  term,  leaving  it  to 
the  rules  to  fix  the  maximum  length  of  that  term.  The 
rules  fail  to  fix  any  term  in  the  non-competitive  and 
exempt  classes.  What  is  the  resultf  Certainly  the 
Civil  Service  Commission  cannot  defeat  the  absolute 
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mandate  of  the  statate  by  neglecting  to  fix  a  maximuin. 
The  appointing  officer  is  not  only  entitled  to  make 
a  probationary  appointment  in  order  to  jadge  whether 
he  wiahes  to  make  a  permanent  appointment,  but  he 
i8  reqmred  by  law  to  do  ao.  The  failure  of  the  civil 
service  mles'  to  fix  a  mayiTtinrn  cannot  defeat  the 
right  or  the  duty  of  the  appointing  ofi&cer.  In  the 
absence  of  any  muxii^nTn  fixed  by  the  roles  the 
appointing  officer  may  make  the  probationary  term 
as  long  or  as  short  as  he  pleases. 

Bat  the  statnte  absolutely  requires  a  probationary 
term. 

Where  an  appointing  officer  makes  an  appointment 
without  designating  the  length  of  the  probationary 
term,  one  of  three  things  must  be  the  result:  either 
(1)  he  thereby  defeats  the  statnte,  or  (2)  his  appoint- 
ment is  void,  or  (3)  he  is  still  at  liberty  to  fix  the  dura- 
tion of  the  probationary  term.  I  cannot  concede  that 
the  appointing  officer  by  neglecting  a  duty  can  repeal 
a  mandatory  statute.  On  the  other  hand,  the  fixing  of 
the  probationary  term  being  only  one  of  many  formali- 
ties, surrounding  an  appointment,  its  omission,  to  my 
mind,  does  not  necessarily  render  the  appointment 
void  ab  initio  —  at  least  the  appointee  becomes  a  de 
facto  officer  or  employee.  So  it  must  be  that  the 
appointing  officer  retains  the  right  (and  duty)  to  fix 
the  probationary  term  until  he  exercises  it. 

The  office  of  Superintendent  of  Public  Buildings  is 
a  continuing  one,  so  the  fact  that  there  has  been  a 
change  in  the  incumbent  of  the  office  makes  no  dififer- 
ence.  I  believe  that  when  an  appointing  officer  has 
once  fixed  a  probationary  term  under  section  9  of  the 
Civil  Service  Law,  he  is  functus  officio,  and  cannot 
change  it;  but  until  he  does  fix  it  he  retains  the  right 
and  remains  under  a  duty  to  fix  it. 

I  therefore  advise  you  that  in  my  opinion  you 
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are  at  liberty  to  fix  the  probationary  term  of  em- 
ployeea,  appointed  by  your  predecessor  just  before 
his  retirement,  in  those  cases  where  he  did  not  fix 
it.  And  I  advise  yon  that  it  is  in  yonr  discretion  to 
retain  snch  appointees  after  the  expiration  of  their 
probationary  terms,  or  to  let  them  go!  Failnre  to 
give  notice,  prior  to  or  at  the  end  of  the  probationary 
term,  to  any  yon  wish  to  drop,  will  probably  be  equi- 
valent to  a  permanent  appointment,  so  notice  shonld 
be  given  to  any  of  them  whom  yon  determine  to  be 
unfit  or  unsatisfactory. 

There  is  no  probationary  term  in  the  case  of  Civil 
War  veterans,  but  in  the  case  of  any  other  person 
protected  by  section  22  of  the  Civil  Service  Law,  that 
statute  does  not  require  that  he  be  given  a  hearing, 
on  charges,  etc.,  before  being  refused  a  permanent 
appointment  at  the  end  of  his  probationary  term. 


In  the  Matter  of  CoNSTBtnKO  Chapter  293  of  the  Laws 
OF  1913,  in  Relation  to  the  Appointment  of  Sub- 
ordinates by  the  Erie  County  Commissioner  of 
Charities  and  Correction 

(Attomer-Oenend,  March  30,  1921) 

Iaub  of  1D13,  chapter  S93  —  Erie  Oonnty  OominlBsiODer  of  Ohari- 
tin  and  Correction  —  uthoritr  of  BupervlBon  u  to  sppoiat- 
BwntB. 

Under  the  provisiona  of  chapter  293  of  the  Iaws  of  1913, 
the  offices  of  anperintendent  or  keeper  of  the  penitentiary, 
medical  exaouner,  BBsistant  medical  examiner,  supenntendent 
of  the  connty  lodging  house  and  keeper  of  the  morgae,  in  £ri« 
county,  ceased  to  exist  on  January  1,  1914,  and  the  ofBees  of 
anperintendent  of  the  connty  home  and  hospital,  otherwise 
called  keeper  of  the  almshouse  or  poorhouse,  and  superintend- 
ent of  the  poor,  were  discontinoed,  hnt  the  iiMnmbents  of  tho— 
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offices  theretofore  elected  were  continued  as  subordinates  of 
the  commisaioaer  of  charities  and  correction.  The  powers  and 
daties  of  all  these  offices  devolved  upon  the  commissioner  and  he 
could  onlj  appoint  subordinates,  except  a  deputy  to  be  known 
as  county  phTsician,  when  the  board  of  supervisors  authorized 
■uch  appointments. 

Hon.  Horace  F.  Hunt,  Commissioner  of  Charities 
and  Correction,  Boffalo,  N.  Y.,  submitted  an  inquiry, 
together  with  a  request  for  an  opinion  thereon,  as 
follows : 

"  Under  the  provisions  of  chapter  293  of  the  Laws 
of  1913  is  authority  from  the  board  of  supervisors  a 
condition  precedent  to  the  appointment  of  subordin- 
ates by  the  commissioner  of  charities  and  correc- 
tion? " 

Newton,  Attomey-QeneraL — Chapter  293  of  the 
Laws  of  1913  provides: 

"  Section  1.  There  is  hereby  created  in  and  for 
Erie  county,  the  ofEce  of  commissioner  of  charities  and 
correction.  The  term  of  office  shall  be  six  years, 
and  the  salary  thereof  shall  be  five  thousand  dollars 
per  annum.  In  case  of  a  vacancy  occurring  during  a 
term  the  same  shall  be  filled  by  appointment  by  the 
board  of  supervisors  until  the  first  day  of  January 
next  following  the  euBuing  general  election,  except  that 
if  such  vacancy  occurs  within  thirty  days  prior  to  tiie 
general  election,  a  commissioner  shall  not  be  elected 
until  the  general  election  in  the  year  following,  and 
the  commissioner  appointed  by  the  board  of  super- 
visors shall  continue  in  office  until  the  first  day  of 
January  following  such  election.  A  commissioner 
elected  at  a  general  election  shall  hold  his  office  for  the 
full  term  of  six  years.  A  commissioner  shall  give  a 
bond  in  the  penal  sum  of  five  thousand  dollars  for  the 
faithful  discharge  of  the  duties  of  his  office.    A  com- 
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missioner  Bball  be  elected  at  the  general  election  in 
the  year  nineteen  hundred  and  thirteen. 

"  §  2.  Upon  the  taking  of  office  by  the  conunis- 
Bioner  elected  in  the  year  nineteen  hundred  and  thir- 
teen all  the  rights,  powers,  anthority  and  jnriBdietion 
now  possessed  by,  and  all  dnties  devolving  npon  the 
Baperintendent  or  keeper  of  the  penitentiary,  the 
superintendent  of  the  county  home  and  hospital, 
otherwise  called  keeper  of  the  almBbonse  or  poor 
house,  the  superintendent  of  poor,  the  medical  exami- 
ner and  assistant  medical  examiner,  the  superintend- 
ent of  the  county  lodging  house,  and  the  keeper  of  the 
morgue  shall  devolve  upon,  and  be  posseBsed,  exer- 
cised and  performed  by  such  commissioner  in  person 
or  by  deputy. 

"  §  3.  The  commiasioner  Bhall  have  the  power  to 
appoint  and  at  pleasure  remove  all  officers  and  em- 
ployees serving  in  or  connected  with  the  penitentiary, 
the  almshouse  or  county  home,  the  county  hospital, 
the  office  of  the  medical  examiner,  the  county  lod^ng 
house  and  the  morgue.  The  commissioner  shall 
appoint  a  deputy  to  be  known  as  the  county  physician, 
who,  under  the  commissioner,  shall  have  charge  and 
control  of  the  county  hospital,  and  of  the  physicianB, 
nnrsee  and  employees  employed  thereat  or  serving 
therein;  of  the  care  of  the  sick,  confined  in  the  peni- 
tentiary; of  the  physicians,  medical  attendants,  and 
nurses  employed  or  serving  at  the  penitentiary  and 
at  the  county  lodging  house ;  of  the  morgue,  and  of  the 
keepers  and  employees  serving  in  the  morgue.  The 
said  county  physician,  under  the  commissioner,  and 
in  person^  or  by  an  assistant,  or  by  assistants,  law- 
fully appointed  or  employed,  shall  exercise  the  powers 
and  perform  the  duties  now  exerdsed  and  performed 
by  the  medical  examiner  and  the  depnty  medical 
examiner,  save  as  herein  otherwise  espedally  pro- 
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Tided.  In  addition  to  the  powers  conferred  npon  the 
commisBioner  by  eiistiD^  law  or  by  this  act,  he  may 
appoint  and  at  pleasure  remove  snch  deputies,  sub- 
ordinates, clerks  and  employees  as  may  be  authorized 
by  the  board  of  supervisors,  and  at  such  salaries  or 
compensation  as  may  be  fixed  by  said  board.  The 
commissioner  shall  have  euch  other  powers  and  per- 
form such  other  duties  as  the  said  board  may 
prescribe. 

"  §  4.  Notwithstanding  the  provisions  hereof,  a 
superintendent  of  the  poor  and  a  superintendent  of 
the  county  home  and  hospital,  otherwise  called  the 
keeper  of  the  almshouse,  or  poor  house,  heretofore 
elected,  and  in  office  on  January  first,  nineteen  hun- 
dred and  fourteen,  shall  continue  to  be  such  superin- 
tendents respectively,  with  such  powers  and  duties 
as  the  commissioner  may  prescribe,  until  the  expira- 
tion of  the  terms  for  which  they  were  severally 
elected ;  and  at  the  expiration  of  the  terms  of  said  in- 
cumbents said  offices  shall  cease  and  determine. 
"  §  5.  This  act  shall  take  effect  immediately." 
The  purpose  and  intent  of  the  act  is  perfectly  clear. 
Six  departments  of  the  government  of  Erie  county 
were  consolidated  in  one  new  department.  The  offices 
held  by  the  heads  of  these  departments,  some  of  which 
had  been  elective  and  some  appointive,  were  to  he  dis- 
continued and  the  powers  and  duties  thereof  were  to  be 
transferred  to  the  head  of  the  new  departments  —  the 
commissioner  of  charities  and  correction.  The  elec- 
tive heads  of  two  of  the  departments  having  been 
chosen  for  terms  which  would  not  expire  until  after 
January  1,  1914,  were  to  be  retained  in  the  public 
service  as  subordinates  "  with  such  powers  and  duties 
as  the  commissioner  may  prescribe  until  the  expira- 
tion  of  the  terms   for  which   they  were   severally 
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elected;  and  at  the  expiration  of  the  terms  of  said 
incumbents  said  offices  shall  cease  and  determine." 

On  January  13,  1914,  the  board  of  supervisors 
adopted  a  resolution  requesting  the  county  attorney 
to  render  an  opinion  as  to  whether  there  then  legally 
existed  in  Erie  county  any  of  the  positions  of  super- 
intendent of  the  penitentiary,  superintendent  of  the 
poor,  superintendent  of  the  county  lodging  house  and 
keeper  of  the  morgue.  In  response  to  this  request 
the  county  attorney  rendered  an  opinion  which 
appears  in  the  proceedings  of  the  board  of  supervisors 
for  1914  at  page  27.  The  opinion  is  very  long  and  by 
far  the  larger  part  of  it  is  given  up  to  argument  and 
the  quotation  of  authorities  in  support  of  the  proposi- 
tion that  subdivision  5  of  section  12  of  the  County 
Law  as  amended  by  chapter  742  of  the  Laws  of  1913, 
did  not  operate  to  abolish  the  positions  referred  to. 
I  can  agree  with  all  conclusions  of  the  county  attorney 
with  respect  to  section  12  of  the  County  Law,  but 
I  cannot  agree  with  his  conclusions  in  interpreting 
chapter  293  of  the  Laws  of  1913.  It  seems  to  me  per- 
fectly clear  that  the  intent  of  the  Legislature  was  to 
abolish  the  offices  of  the  heads  of  the  various  depart- 
ments which  were  being  consolidated,  and  to  vest  their 
powers  in  the  newly  created  commissioner.  A  specific 
saving  clause  was  inserted  for  the  purpose  of  keeping 
the  already  elected  superintendent  of  the  poor  and 
superintendent  of  the  county  home  in  the  service  until 
the  expiration  of  the  terms  for  which  they  had  been 
chosen,  but  even  as  to  them,  their  powers  were  vested 
in  the  commissioner  and  they  were  to  be  retained  in 
the  service  only  for  the  purpose  of  exercising  such 
powers  and  duties  as  the  commissioner  might  pre- 
scribe. 

The  argument  of  the  learned  county  attorney  that 
it  would  be  impossible  for  the  commissioner  to  exer- 
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else  all  his  powers  in  person  and  that  therefore  the 
abolished  ofiices  mast  be  considered  as  having  been 
continaed,  does  not  appeal  to  me.  It  has  always  been 
cnstomary  for  the  Legislature  or  the  Constttntion  to 
create  an  office  and  to  authorize  the  officer  to  appoint 
such  subordinates  as  may  be  provided  for  or  approved 
by  some  other  authority.  In  any  of  these  cases  the 
officer  would  be  unable  to  perform  his  duties  if  the 
approving  authority  neglected  or  refused  to  aathorize 
the  creation  of  subordinate  positions,  but  it  has  never 
been  held  that  such  a  situation  results  in  the  auto- 
matic creation  of  such  positions.  The  mere  fact  that 
the  failure  of  the  board  of  supervisors  to  act  might 
prevent  the  operation  of  ceilain  functions  of  the 
government,  does  not  obviate  the  necessity  for  the 
action  of  the  board.  If  it  were  otherwise  the  heads 
of  state  and  county  departments  could  defy  the  Legis- 
lature or  the  board  of  supervisors  in  the  matter  of 
appropriations. 

It  seems  to  me  that  the  opinion  of  the  learned  county 
attorney  is  drawn  with  the  purpose  of  arriving  at  a 
given  conclusion,  but  that  its  length  and  complexity 
cannot  make  up  for  the  lack  of  sound  reasoning  con- 
tained in  it.  In  my  opinion  the  positions  superintend- 
ent or  keeper  of  the  penitentiary,  medical  examiner, 
assistant  medical  examiner,  superintendent  of  the 
county  lodging  house  and  keeper  of  the  moi^e,  ceased 
to  exist  on  January  1, 1914,  and  the  positions  of  super- 
intendent of  the  county  home  and  superintendent  of 
the  poor  ceased  to  exist  on  the  expiration  of  the  terms 
of  the  persons  holding  them  on  January  1,  1914. 

The  powers  and  duties  of  the  offices  abolished 
devolved  upon  the  office  of  commissioner  and  he  was 
authorized  by  the  statute  to  execute  them  "  in  person 
or  by  deputy."  This  did  not  mean  by  one  deputy  but 
by  such  deputies  as  might  be  created  according  to  law. 
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The  latter  part  of  section  3  of  the  statute  pToviding 
that  the  commissioner  "  may  appoint  and  at  pleasure 
remove  sach  depaties,  sabordinates,  clerks  and  em* 
ployees  as  may  be  authorized  by  the  hoard  of  super- 
visors and  at  salaries  or  compensation  as  may  be  fixed 
by  said  board,"  clearly  indicates  the  legislative  intent 
to  have  the  commissioner  act  through  such  deputies 
or  other  sabordinates  as  the  board  of  supervisors 
might  authorize.  I  do  not  think  he  had  any  power 
of  appointment  (except  the  deputy  known  as  county 
physician)  until  positions  to  be  filled  were  authorized 
by  the  board.  It  is  possible  that  the  subordinates 
who  have  been  appointed  and  whose  salaries  have  been 
provided  for  by  the  board  of  supervisors,  have  been 
de  facto  officials,  and  I  have  no  doubt  that  the  courts 
would  hold  that  their  various  acts  were  valid  and 
binding  upon  the  county.  But  in  my  opinion  in  order 
to  have  proper  de  jure  deputies  and  other  subordi- 
nates, there  should  be  a  formal  authorization  by  the 
board  of  supervisors  in  advance  of  their  appointment; 
in  other  words,  the  supervisors  should  create  the  posi- 
tions and  then  the  commissioner  of  charities  should 
fill  them  by  appointment.  There  should  be  no  diffi- 
culty in  the  passage  of  a  resolution  creating  all  the 
positions  which  the  supervisors  are  willing  to  provide 
salaries  for,  and  the  passage  of  such  a  resolution 
would  eliminate  any  possible  doubt  in  the  future. 

I  note  that  on  December  26,  1914,  the  then  commis* 
sioner  of  charities  and  correction  addressed  to  the 
supervisors  a  conununication  printed  in  the  proceed- 
ings of  the  supervisors  for  1914,  at  page  983,  calling 
attention  to  the  expiration  of  the  term  of  the  super- 
intendent of  the  poor  and  to  iiie  fact  that  his  office 
then  automatically  ceased,  and  requesting  the  creation 
of  an  office  of  deputy  commissioner  of  charities  and 
correction  in  charge  of  the  poor  department.  It  seems 
to  me  that  tiie  commissioner  at  that  time  adopted  the 


zcdbvGoogle 

i 


CoNSTBUcnoH  OF  Wobkhen's  Coup.  Law,  Abt.  1    689 

Attonwy-GCTieral  [Vol  25] 

proper  procedure,  and  I  do  not  think  he  shoald  have 
appointed  a  subordinate  to  perform  the  duties  of  the 
discontinued  superintendent  of  the  poor  until  the 
board  of  aupervisors  had  acted  favorably  upon  his 
application.  It  seems  probable  that  the  board  of 
supervisors  failed  to  act  because  they  were  relying 
upon  the  opinion  of  the  county  attorney,  above 
referred  to.  But  as  pointed  out  above,  I  cannot  con- 
cur in  that  opinion  and  I  recommend  that  the  board 
of  supervisors  be  requested  to  adopt  a  resolution 
creating  all  necessary  positions  in  the  department  of 
'  the  commissioner  of  charities  and  correction. 


In  the  Matter  of  Conbtbuing  Wobkmbh's  Compensa- 
tion Law,  Abticlb  1,  Section  2,  Gkoup  43,  and  Sec- 
tion 3,  Subdivision  5,  in  Relation  to  Insuring  Em- 
ployees of  Chautauqua  Institutions 

{Attomay-Omtxal,  April  16,  1921) 

OsnenJ  Corporation  Law,  article  I,  section  3,  labdlvMon  1  — 
Workmen's  Oompenwtlon  Iaw,  article  I,  section  2,  (nmp  43; 
aection  3,  snbdlTialoni  S  and  S. 

The  employees  of  Cliantaiiqaa  Institntion  are  not  included 
within  the  provisions  of  article  1,  section  2,  group  43,  nor  see- 
tion  3,  subdivision  6  of  the  Workmen's  Compensation  Law. 

Wilson  C.  Price,  counsel  for  Chautauqua  Institu- 
tion, Jamestown,  N.  Y.,  submitted  an  inquiry  together 
with  a  request  for  an  opinion  thereon,  as  follows : 

"Is  it  necessary  to  insure  the  employees  of  Chau- 
tauqua Institution  under  the  Workmen's  Compensa- 
tion Lawt" 

Newton,    Attorney-General,    by    Fennell,    First 
Deputy. — It  appears  by  a  communication  from  Wil- 
son C.  Price,  counsel  for  Chautauqua  Institution,  that 
44 
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a  question  has  arisen  whether  it  is  obligatory  npon 
the  corporation  to  insure  its  employees  pursuant  to 
the  provisions  of  the  State  Compensation  Law. 

Chautaaqaa  now  operates  nnder  a  charter  granted 
by  the  Legislature  by  chapter  196  of  the  Laws  of  1902, 
passed  March  twenty-first  of  that  year. 

This  act  provides :  Section  1,  that  the  name  of  the 
corporation,  Chautauqua  Assembly,  he  changed  to 
Chautauqua  Institution. 

Section  2  enumerates  the  purposes  ae  follows: 
"  •  *  •  to  promote  the  intellectual,  social,  physical, 
moral  and  religious  welfare  of  the  people."  It  recites" 
that,  for  its  avowed  purpose,  it  may  hold  meetings, 
provide  recreation,  inBtruction,  health  and  comfort  on 
its  grounds  at  Chantauqna,  conduct  schools  and 
classes,  maintain  libraries,  museums,  reading  and 
stndy  clubs  and  other  agencies  for  home  education, 
publish  books  and  serials  and  do  such  other  things  as 
are  needful  to  carry  out  its  general  scheme. 

Section  3  consolidates  Chautauqua  University  and 
the  Chautauqua  School  of  Theology,  then  under  the 
sole  control  of  the  same  trustees  as  the  corporation, 
Chautauqua  Assembly,  with  the  corporation,  Chautau- 
qua, and  makes  their  work  an  integral  part  of  the  work 
of  said  corporation. 

Section  4  provides  that  the  members  shall  be, 

First.  Persons  now  living  and  named  in  the  original 
and  supplemental  certificate  of  incorporation. 

Second.  All  persons  owning  a  lease  on  one  or  more 
lots  or  section  of  a  lot  on  the  lands  of  the  corpora- 
tion. 

Third.  All  persons  elected  by  the  trustees. 

Section  5  vests  the  government  and  control  of  said 
corporation  in  twenty-four  trustees.  It  provides: 
"  The  provisions  of  the  general  corporation  law, 
*     *     *     not  inconsistent  with  the  act  relating  to 
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directors  and  boards  of  directors  shall  apply  to  said 
trustees." 

It  farther  provides  for  a  division  of  Uie  tmstees 
into  classes,  A  and  B,  and  for  their  terms  of  office. 

Section  6  provides  for  the  election  of  trustees  of 
class  A  directing  that  they  shall  ballot  annually  at  a 
time  and  place  to  he  selected  by  them  for  five  tms- 
-tees  of  class  A. 

Section  7  defines  the  method  of  electing  class  B 
trustees  providing  that  the  election  be  held  annnally 
on  the  second  Tuesday  of  August  on  the  corporation 
grounds  at  Chautanqua.  The  voters  at  such  election 
are  to  be  members  owning  leases  and  intermediate 
vacancies  are  to  be  filled  by  designation  by  the  trus- 
tees of  that  class. 

Section  8  is  a  classification  of  the  terms  of  the 
trustees. 

Section  9  continues  in  force  the  existing  by-laws. 
The  trustees  are  authorized  to  enact,  alter  or  repeal 
by-laws  and  said  by-laws  may  provide  that  the  execu- 
tive board  of  the  trustees  may  enact  any  rule  consist- 
ent with  law  and  the  by-laws  for  the  management  of 
the  business  or  property  of  the  corporation. 

Section  10  anthorizes  the  tmstees  to  sell  and  lease 
lands  without  leave  of  any  court. 

Section  11  confirms  previons  leases  made  without 
leave  of  the  court. 

Section  12.  "Inconsistent  Laws. —  No  provision  of 
the  general  corporation  law  or  of  the  membership 
corporation  law  inconsistent  with  this  act  shall  apply 
to  said  corporation." 

Section  13  locates  the  principal  office  on  the  Assem- 
bly Grounds  at  Chantanqna  but  it  is  provided  that 
lawful  meetings  of  tmstees  may  be  held  without  the 
State. 

Section  14  is  a  repealing  clause. 
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Section  15  saves  to  the  corporation  the  rights, 
duties,  etc.,  of  the  corporation  as  formerly  known. 

The  act  incorporating  the  Chantaaqna  School  of 
Theology  (Laws  of  1881,  Chapter  63)  followed  the 
same  general  lines  aa  the  present  charter  except  that 
the  objects  were  stated  as  the  teaching  of  suhjectB  in 
preparation  for  the  clerical  profession  and  it  was 
authorized  to  grant  d^rees.  ' 

Chaatanqna  University  was  incorporated  by  an  act 
passed  March  30, 1883,  chapter  148  of  the  laws  of  that 
year,  with  the  avowed  object  of  promoting  liberal 
education  It  had  the  right  to  give  diplomas  and  uni- 
versity degrees. 

There  is  no  indication  in  the  various  charters  of 
incorporation  that  an  attempt  was  being  made  to  cre- 
ate municipal  bodies  for  the  purpose  of  local  govern- 
ment. There  is  on  the  other  hand  a  very  evident 
intent  to  create  eleemosynary  corporations  in  each 
case. 

There  are  various  other  acta,  passed  at  different 
times  in  the  history  of  the  institution,  affecting  the 
regulation  and  control  thereof.  Among  them  is  chap- 
ter 138  of  the  Laws  of  1881  by  which  the  corporation 
then  denominated  the  Chautaaqna  Lake  Sunday 
School  Assembly  was  authorized  to  make  and  enforce 
rules  in  regard  to  slops  and  garbage  within  the  corpo- 
ration grounds  and  a  plan  waa  provided  for  assess- 
ment to  defray  the  expenses  thereof. 

Another  statute  is  chapter  403  of  the  Laws  of  1886 
which  prohibited  railroad  companies  from  construct- 
ing or  operating  railroads  through  the  institution 
grounds. 

Chapter  312  of  the  Laws  of  1900  constituted  the 
grounds  of  the  corporation  a  separate  health  district 
and  made  the  institution  trustees  a  board  of  health 
exempt  from  local  jurisdiction  but  subject  to  the 
visitation  and  inspection  of  the  State  Boai^  q{  HeflJlA. 


..,  Google 


CoNSTBucnoN  OF  Wobemen's  Comp.  Law,  Abt.  1    693 
AttonKty-Ocmeral  [Vol.  25] 

In  none  of  these  acta  haa  any  State  fond  been  made 
available  for  the  uae  of  the  corporation. 

The  Workmen 'a  Compenaation  Law  (Consol.  Laws, 
chap.  67),  provides  in  section  2,  that,  "  Compensa- 
tion provided  for  in  this  chapter  ahall  be  payable  for 
injuries  sustained  or  deatii  incurred  by  employees 
engaged  in  the  following  hazardous  employments: 
*  •  "  Group  43.  Any  employment  enumerated  in 
the  foregoing  groups  and  carried  on  by  the  atate  or 
a  municipal  corporation  or  other  subdivision  thereof, 
notwithstanding  the  deflnition  of  the  term  *  employ- 
ment '  in  subdivision  five  of  section  three  of  this 
chapter." 

It  must  be  conceded  that  many  of  the  workers 
employed  about  the  institution  are  in  fact  included 
within  the  literal  descriptions  in  the  "  foregoing 
groups." 

Employment  is  defined  in  subdivision  5  of  section  - 
3  of  the  act  as  follows:  "  *  Employment  *  includes 
employment  only  in  a  trade,  business  or  occopation 
carried  on  by  the  employer  for  pecuniary  gain,  or  in 
connection  therewith,  ezoept  where  the  employer  and 
his  employees  have  by  their  joint  election  elected 
to  become  subject  to  the  provisions  of  this  chapter  as 
provided  in  section  two." 

Subdivision  3  of  section  3  of  said  act  is  as  follows : 
" '  Employer,'  except  when  otherwise  expressly 
stated,  means  a  person,  partnership,  aaaociation,  cor- 
poration, and  the  legal  representativea  of  a  deceased 
employer,  or  the  receiver  or  trustee  of  a  person,  part- 
nership, association  or  corporation,  employing  work- 
men in  hazardous  employments  including  the  state 
and  a  municipal  corporation  or  other  political  sub- 
divisions  thereof." 

In  order  to  be  subject  to  the  terms  of  the  act  the 
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institution  most  be  found  to  be  either  an  employer 
engaged  in  an  occnpation  "  for  peconiary  gain,"  or 
it  muat  fall  within  one  of  the  classiificationB  of  groap 
43  above  cited. 

When  the  Workmen's  Compensation  Law  was 
enacted  in  1913  by  chapter  816  of  the  laws  of  that 
year,  the  word  "  employer  "  was  ezpreaely  defined 
as  not  including  the  State  or  a  municipal  corporation 
or  other  political  subdivision  thereof. 

By  chapter  316  of  the  Laws  of  1914,  the  act  was 
amended  to  define  the  term  "  employer  "  to  include 
"the  state  and  a  municipal  corporation  or  other 
political  subdivision  thereof." 

By  an  opinion  reported  at  p^e  191  of  opinions  of 
the  Attorney-General  for  the  year  1914,  it  was 
pointed  out  that  althoi^h  the  State  and  its  political 
subdivisions  were  at  that  time  subject  to  the  opera- 
tion of  the  law,  yet  the  act  did  not  apply  to  any  activi- 
ties. State  or  otherwise,  unless  the  work  carried  on 
was  for  pecuniary  gain.  This  position  was  sustained 
in  the  ease  of  AUen  v.  State  of  New  York,  173  App. 
Div.  455. 

It  was  probably  the  fact,  that  the  number  of 
instances  where  the  sovereign  or  its  political  subdivi- 
sions are  engaged  in  any  work  for  pecuniary  gain  are 
almost  negligible,  that  led  the  Legislature,  in  order  to 
make  the  State  and  its  subordinate  divisions  more 
fully  amenable  to  the  operation  of  the  law,  to  pass 
the  amendment  to  section  1  of  chapter  622  of  the  Laws 
of  1916,  which  added  to  the  various  groups  of  employ- 
ments subject  to  the  operation  of  the  act,  group  43 
above  set  forth.  The  term  "  employment  "  as  there 
defined  is  made  applicable  to  the  State  or  its  political 
subdivisions  regardless  of  whether  the  work  is  con- 
ducted for  pecuniary  gain  or  not  as  limited  in  the  gen- 
eral definition  in  subdivision  5  of  section  3  of  the  act 
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All  onployers  properly. coining  within  gronp  43  axo 
subject  to  the  operation  of  the  law  without  regard  to 
the  limitations  of  the  general  definition  of  the  term 
"  employment." 

As  stated  above,  the  conclnsion  upon  the  query 
advanced  will  be  determined  by  the  answer  to  two 
questions ;  is  this  one  of  a  class  of  corporations  carry- 
ing on  business  for  pecuniary  gain,  or  are  its  workers 
engaged  in  an  emplojonent  comprehended  within  the 
descriptions  in  the  various  groups  in  the  compensa^ 
tion  law  and  carried  on  by  it  as  "  a  municipal  corpo- 
ration or  other  subdivision  thereoft  " 

Is  it  a  monicipal  corporation  or  other  subdivision 
thereof  within  the  meaning  of  the  Workmen's  Com- 
pensation Lawf  The  determination  of  this  question 
is  not  without  difficulty.  The  General  Corporation 
Law,  Consolidated  Laws,  chapter  23,  section  3,  defines 
a  municipal  corporation  thus:  "A  'municipal  cor- 
poration '  includes  a  coimty,  town,  school  district, 
village  and  city  and  any  other  territorial  division  of 
the  state  established  by  law  with  powers  of  local 
government" 

Although  the  authorities  are  not  entirely  in  accord 
as  to  the  proper  technical  classification  of  public  cor- 
porations with  relation  to  their  functions,  they  may, 
for  the  purpose  of  the  discussion  of  this  question,  be 
divided  into  municipal  or  public  and  quasi  public 

There  are  certain  municipal  corporations  so  well 
defined  as  to  leave  no  opportunity  for  question  as  to 
their  nature.  These  are  the  constitutional  civil  divi- 
sions, viz.,  counties,  towns,  cities  and  villages.  It  is 
evident  that  the  institution  under  discussion  could  in 
no  manner  be  held  to  fall  within  any  of  these  classes 
of  municipal  corporations.  There  is  no  hint  any- 
where in  the  statutes  affecting  it  that  it  was  intended 
to  be  incorporated  as  a  city  or  village.   It  is  tme  that 
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like  all  areas  of  congested- popnIaUon  it  has  been 
necessary  to  provide  a  system  of  sanitary  control 
vhich  resembles  those  of  cities  and  villages.  Thia  is 
also  trne  of  its  lighting  and  heating  facilities  and 
other  allied  local  commanity  interests ;  bnt  assoming 
that  it  had  by  direct  grant  all  the  powers  and  rights 
of  a  legal  monicipality,  still  it  wonld  be  an  tmconsti- 
tutional  body.  People  ex  rel.  Tost  v.  Becker,  203 
N.  Y.  201. 

The  question  before  the  court  in  that  case  was  the 
validity  of  the  oonunitment  of  the  relator  by  a  police 
jpatice  "  of  the  area  or  territory  of  Sylvan  Beach, 
N,  Y,*'  The  court  set  out  in  considerable  detail  the 
acts  fixing  the  character  of  said  area  or  territory  and 
after  discussing  the  several  statutes  state  that  a  legal 
itaunicipal  corporation  was  created  unless  the  Legis- 
lature was  restrained  by  the  Constitution  from  insti- 
tuting it.  At  page  208  of  the  opinion,  Judge  Collin, 
writing,  says:  "  We. hold  that  the  adoption  by  the 
Constitution  of  coanties,  towns,  cities  and  villages  as 
the  civil  divisions  exerdsing  general  powers  of  local 
government  and  the  local  ansiliaries  of  the  state  gov- 
emment  ia  equivalent  to  a  direct  prohibition  against 
the  creation  of  other  civil  divisions  vested  with  simi- 
lar powers." 

And  again  at  page  209:  '*  It  is  an  element  essen- 
tial in  the  incorporation  of  a  county,  town,  city  or 
village  that  it  be  incorporated  by  expressed  classifi- 
cation a  county,  or  a  town,  or  a  city,  or  a  village.  The 
legislature  must,  in  order  that  our  political  system 
have  orderly  and  intended  operation,  give  to  a  body 
corporate  having  general  powers  of  local  government 
a  classification  or  denomination  and  thereby  fix  its 
proper  place  in  the  governmental  machinery.  The 
body  at  the  bar  it  denominated  *  area  or  territory,* 
and  in  case  we  amended  it  to  a  village  or  citr.  or 
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deemed  it  thus  amended,  we  would  perform  a  legis- 
lative and  not  a  judicial  act." 

The  court  held  the  acts,  purporting  to  incorporate 
the  area,  unconstitutional  and  void. 

For  the  reasons  stated  there  it  is  clear  that  Chau- 
tauqua Institution  is  not  a  legal  municipal  corpora- 
tion coming  within  the  constitutional  civil  divisions. 
There  has  been  no  attempt  to  constitute  it  as  such  and 
if  there  had,  such  attempt  mast  have  failed  since  there 
has  been  no  denomination  of  it  as  one  of  the  divisions 
authorized  by  the  Constitution. 

Let  us  now  recur  to  the  definition  of  a  municipal 
corporation  in  the  General  Corporation  Law.  It 
includes,  in  addition  to  the  civil  divisions  above 
referred  to,  a  school  district  and  "  any  other  terri- 
torial division  of  the  state  established  by  law  with 
powers  of  local  government."  Undoubtedly  a  school 
district,  even  if  not  included  in  the  definition,  is  a 
quasi  corporation  of  very  limited  powers.  Harris  v. 
School  Dist.  No.  10,  28  N.  H.  58;  Union  Free  School 
Dist.  V.  Villaffe  of  Glen  Park,  109  App.  Div.  414; 
Barnes  v.  District  of  Columbia,  91  V.  S.  540.  But  no 
argument  occurs  to  me  which  would  bring  the  present 
corporation  within  such  a  classification  and  I,  there- 
fore, disregard  it.  There  is,  however,  some  question 
as  to  the  comprehensiveness  of  the  term  last  above 
quoted  as  well  as  in  connection  with  the  true  meaning 
of  the  term  "  other  political  subdivision,"  and 
"  other  subdivision  "  as  used  in  the  Compensation 
Law.  In  the  Becker  case  counsel  for  the  respondent 
argued  that  the  area  of  Sylvan  Beach  was  legally 
incorporated  under  the  provisions  of  the  General 
-  Corporation  Law  as  a  territorial  division  of  the  State. 
The  court  said  this  argument  required  no  consider- 
ation. 

There  are  several  cases  in  the  books  holding  that 
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there  are  municipal  corporations  withont  the  strict 
olasBification  eet  forth  in  the  Becker  case.  Cook  v. 
Port  of  Portland,  20  Ore.  580;  13  L.  E.  A.  533j  Peo- 
ple V.  Draper,  15  N.  Y.  532;  Barnes  v.  District  of 
Columbia,  91  U.  S.  540. 

The  Becker  case  did  not  decide  that  there  conld 
be  no  other  mnnidpal  corporations  than  those  therein 
set  forth.  It  held  that  the  attempt  to  incorporate  a 
civil  division  with  the  powers  similar  to  a  city  or 
village  failed  because  of  improper  denomination.  A 
city  or  village  could  be  incorporated  in  only  one  way 
and  that  method  had  not  been  followed.  It  was,  there- 
fore, unnecessary  to  consider  the  other  arguments. 

There  is  a  great  amount  of  illuminating  discnssiou 
in  the  opinion  in  the  case  of  Dartmouth  College  v. 
Woodward,  4  Wheat.  518,  on  the  essential  attributes 
of  corporations,  similar  to  the  one  here  under 
discussion. 

Mr.  Justice  Storey  (p.  668)  points  out  very  clearly 
that  the  nature  of  the  work  of  the  institution  has  no 
relation  to  the  question  of  whether  a  corporation  ia 
a  public  one  or  not.  At  page  671  he  says:  "  The 
fact,  then,  that  the  charity  is  public,  affords  no  proof 
that  the  corporation  is  also  public;  and,  consequently, 
the  argument,  so  far  as  it  is  built  on  this  foundation, 
falls  to  the  ground.  If,  indeed,  the  argument  were 
correct,  it  would  follow,  that  almost  every  hospital 
and  college  would  be  a  public  corporation;  a  doctrine 
utterly  irreconcilable  with  the  whole  current  of  ded- 
sions  since  the  time  of  Lord  Coke.  •  •  ■  When  the 
corporation  is  said  at  the  bar  to  be  public,  it  is  not 
merely  meant,  that  the  whole  community  may  be  the 
proper  objects  of  the  bounty,  but  that  the  government 
have  the  sole  right,  as  trustees  of  the  public  interests, 
to  regulate,  control,  and  direct  the  corporation,  and 
its  funds  and  its  franchises,  at  its  own  good  will  and 
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pleasure.  Now,  satdi  an  authority  does  not  exist  in 
the  government,  escept  where  the  corporation  is  in 
the  strictest  sense  pnblic;  that  is,  where  its  whole 
interests  and  franchises  are  the  exclnsive  property 
and  domain  of  the  government  itself." 

To  the  same  effect  see  Regents  v.  Williams,  9 
G.  &  J.  365;  31  Am.  Dec.  72.  So  here,  the  fact  that 
Chautaaqna  Institution  is  engaged  in  a  work  public 
in  its  nature,  casts  no  light  upon  the  question  at  hand 
and  has  no  bearing  upon  the  inquiry  as  to  whether 
such  institution  is  a  municipal  corporation  or  not 
The  following  extract  from  Mr.  Justice  Bradley's 
opinion  in  the  case  of  Mayor,  etc.,  v.  Ray,  19  Wall. 
468,  is  quoted  with  approval  in  Wells  v.  Town  of 
Salina,  119  N.  Y.  280,  at  page  295:  "A  municipal 
corporation  is  a  subordinate  branch  of  the  domestic 
government  of  a  state.  It  is  instituted  for  public  pur- 
poses only,  and  has  none  of  the  peculiar  qualities 
and  characteristics  of  a  trading  corporation  insti- 
tuted for  purposes  of  private  gain,  except  that  of  act- 
ing in  a  corporate  capacity.  Its  objects,  its  responsi- 
bilities and  its  powers  are  different.  As  a  local  gov- 
ernmental institution  it  exists  for  the  benefit  of  the 
people  within  its  corporate  limits.  The  legislature 
invests  it  with  snch  powers  as  it  deems  adequate  to 
the  ends  to  be  accomplished." 

In  MacMtiUen  v.  City  of  Middletown,  187  N.  Y.  37, 
at  page  41,  it  is  said:  "A  municipal  corporation  is 
a  political,  or  governmental  agency  of  the  state,  which 
has  been  constituted  for  the  local  government  of  the 
territorial  division  described  and  which  exercises,  by 
del^ation,  a  portion  of  the  sovereign  power  for  the 
public  good." 

And  again, 'at  pages  42,  43:  "  These  princples  are 
familiar  from  their  frequent  statement  in  the  books 
and  their  brief  summary  here  is  to  emphasize  the  idea 
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that  a  mnnicipal  corporation  is  but  a  part  of  the 
machinery  of  government;  that  it  is  the  creation  of 
the  legislature,  which  endows  it  with  certain  local 
governmental  functions  and  imposes  upon  it  the  per- 
formance of  certain  duties,  and  that  its  every  feature 
is  subject  to  the  regulation  of  the  legislature  in  grant- 
ing the  charter  and  to  the  right  of  that  body  to  change, 
or  to  modify,  as  the  public  interest  may  demand." 

In  an  Illinois  case,  People  v.  Trustees  of  Schools, 
78  lU.  136,  it  was  held  that  school  townships  as  con- 
Btitnted  by  the  General  School  Law  were  not  munici- 
pal corporations  in  nature  or  purpose.  Article  IX, 
section  5,  of  the  Illinois  Constitution  of  1848  pro- 
vided: "  The  corporate  authorities  of  counties,  town- 
ships, school  districts,  cities,  towns  and  villages,  may 
be  invested  with  power  to  assess  and  collect  tajces  for 
corporate  purposes." 

The  question  before  the  court  was  whether  this  sec- 
tion authorized  school  townships  to  incur  a  debt,  and 
having  contracted  the  same,  levy  and  collect  taxes  to 
pay  it.  Mr.  Justice  Walker  held  that  they  were  not 
created  to  exercise  any  of  the  functions  of  govern- 
ment and  hence  were  not  municipal  corporations  nor 
were  they  provided  with  the  officers  or  power  to  exer- 
'  cise  governmental  functions.  He  contrasts  them  with 
cities  and  towns  and  states  that  the  latter  were  cre- 
ated and  maintained  to  aid  in  the  government  of  the 
'  people.  He  says,  page  139,  that  the  Constitution 
■  makers  when  they  used  the  language,  "  for  corporate 
'  purposes,"  supposed  that  if  any  question  arose  in  the 
construction  of  the  clause,  the  department  of  state, 
applying  its  principles,  would  determine  the  real 
object  of  the  creation  of  the  body  and  limit  it  to  that 
'  purpose.  They  did  not,  on  the  one  hand,  expect  that 
:  there  would  be  an  effort  to  push  the  construction  to 
the  extent  that  it  would  embrace  all  purposes  which 
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might  by  possibility  be  broaght  in  the  corporate 
power. 

At  page  141  he  says :  "If,  becanse  a  manicipal  cor- 
poration, created  for  governmental  purposes,  may  be 
invested  with  such  powers,  it  does  not  follow  that 
some  other  body,  having  some  of  the  attributes  of  a 
municipal  corporation,  may  be." 

I  think  it  is  clear  that  the  State  may  delegate  cer- 
tain municipal  powers  to  its  citizens  without  consti- 
tuting them,  by  such  delegation,  manicipal  corpora- 
tions. There  seems  to  be  no  plausible  reason  that 
could  be  advanced  in  support  of  the  theory  l^at  the 
charter  of  incorporation  of  the  institution,  aa  origin- 
ally granted,  created  a  municipality.  If  it  is  now  a 
municipal  corporation,  for  any  purpose,  it  is  becanse 
of  the  various  statutes  passed  dealing  with  the  activi- 
ties incidental  to  its  broadening  growth  and  espan> 
sion.  Generally  speaking,  its  members  and  guests 
are  liable  to  the  town  and  county  laws  just  as  in  any 
other  section.  It  has  no  statutory  territorial  limita- 
tions or  boundaries.  It  maintains  no  courts,  elects 
no  administrative  officers  by  vote  of  the  people  and 
has  no  jurisdiction  to  punish  criminals.  The  basis 
of  representation  for  governing  the  institution  is 
determined  not  by  the  citizenship  of  the  voter,  but 
upon  the  question  of  whether  he  is  a  member  or  not, 
and  that,  in  turn,  is  governed  by  an  arbitrary  rule 
of  selection  based  upon  ownership  of  land  or  the 
accident  of  being  one  of  the  persons  named  in  the 
original  or  supplemental  certificate  of  incorporation 
or  election  to  membership  by  the  trustees.  It  is  true 
that  the  corporation  has  by  special  statutes  some 
rights  delegated  to  it  which  savor  of  the  municipal 
element.  Witness  the  act  creating  it  a  separate  health 
district. 

The  court  in  the  case  in  78  Illinois  referred  to 
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above,  eonstmed  a  conetitTitional  provi§ion  of  a  simi- 
lar nature  to  the  qnestion  here  involved  and  held  that 
a  reasonable  role  must  be  applied. 

It  may  very  well  be  said  that,  in  defining  the  term 
'*  mnnicipal  corporation"  in  the  General  Corpora- 
tion Law,  as  well  as  in  the  Workmen's  Compensation 
Law,  the  Legislature,  to  paraphrase  the  court's  state- 
ment in  the  Illinois  case  cited  above,  did  not  expect 
that  there  would  be  an  effort  to  push  the  construction 
of  such  definitions  to  embrace  all  cases  which  might 
by  possibility  be  brought  within  the  meaning  of  the 
term. 

To  follow  the  analogy  further,  it  is,  apparently, 
also  true  that  "  because  a  municipal  corporation,  cre- 
ated for  governmental  purposes  may  be  invested 
with  such  powers,  it  does  not  follow  that  some  other 
body,  having  some  of  the  attributes  of  a  mnnicipal 
corporation,"  is  one. 

It  cannot  be  possible  that  the  Legislature  intended 
to  include,  within  the  definitions  in  the  Q-eneral  Cor- 
poration Law  and  the  Workmen's  Compensation  Law, 
above  referred  to,  all  corporations,  of  whatsoever 
kind,  that  might  be  carrying  on,  as  an  inddent  to  their 
main  purpose,  any  activity,  which  is  common  to 
municipalities. 

It  mast  be  that  we  are  allowed  to  examine  into  all 
the  facts  in  each  case  to  determine  in  which  class  a 
corporation  belongs.  Any  other  theory  would  impute 
to  the  Legislature  an  intent  foreign  to  the  general 
principles  of  law.  It  is  conceded  as  a  matter  of 
course,  that  where  the  Legislature  has  spoken 
unequivocally,  there  can  be  no  argument  over  its 
dictum,  but  a  too  literal  construction  of  this  defini- 
tion would  be  subversive  of  our  ideas  of  municipal 
corporations.  A  municipal  corporation  is  simply  an 
arm  or  agency  of  the  Stat«  eatablished  for  govem- 
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mental  purposes  in  Bome  certain  locality.  It  is  a  tras- 
tee  for  the  whole  State  of  its  property  and  powers. 

It  has  already  been  demonstrated  that  Chantanqna 
conld  not  have  been  constituted  a  municipal  corpora- 
tion proper  and  if  it  is  a  pnblic  corporation  within 
the  definition,  it  must  be  a  quasi  corporation.  These 
are  defined  as  governmental  agencies  created  solely 
to  administer  the  general  State  laws.  They  are  invol- 
untary organizations  imposed  by  the  State  without 
considering  the  wishes  of  the  community.  They  are 
not  chartered  and  clothed  with  docnmentary  evidence 
of  authority  like  a  full  corporation  and  have  no  inci- 
dental powers  or  inherent  corporation  attributes.  28 
Cyc.  132,  and  cases  there  cited.  Measured  by  this 
rule  the  institution  is  not  a  quasi  pablio  corporation. 

Suppose  the  Legislature  passed  a  law  repealing  the 
act  which  created  the  institution  a  separate  local 
health  unit.  The  rules  and  regulations  now  in  force 
would  still  have  to  be  enforced  practically  as  they  are 
to-day  and  just  as  they  would  be  if  the  project  were 
being  carried  on  by  an  individual.  Would  the  cor- 
poration be  any  more  or  less  a  muniinpality  by  rea- 
son of  such  repealT  The  local  regulations  and  con- 
trol, necessitated  by  the  activities  and  magnitude  of 
the  project,  are  inddental  to  the  main  purposes  of 
the  corporation  and  are  no  different  than  those  of' 
any  large  institution  privately  endowed  and  sup- 
ported. The  fact  that  its  management  has  been  fadli- 
tated  by  special  laws  conld  not  change  the  nature  of 
the  corporation  itself.  The  regulation  of  its  activities 
would  have  to  be  carried  on  if  the  special  laws  were 
repealed.  As  well  say  that  a  private  college,  hospital 
'  or  individual  activity  becomes  a  municipal  corpora- 
tion within  the  meaning  of  the  compensation  act  as 
soon  as  the  internal  affairs  thereof  require  sanitary, 
police  find  health  regulations.    To  bold  that  this  insti- 


DigiLizedbyGoOglc 


704  State  Depabtmeht  Reports 

[Vol.  25]  Attonier-Qeneral 

tution  is  a  municipal  corporation  would  be  equivalent 
to  including  within  the  term  practically  every  form  of 
activity  where  any  considerable  nvunber  of  people  are 
gathered  in  one  locality  with  the  resulting  need  for 
local  sanitary  and  police  protection.  The  corpora- 
tion has  by  charter  no  delegation  of  governmental 
powers  except  those  necessary  to  the  control  of  its 
private  business.  The  grants  of  quasi  public  rights 
by  special  statutes  could  not  change  the  whole  pur- 
pose of  its  creation.  To  be  a  municipal  corporation 
it  mnst  hare  been  created  primarily  and  essentially 
for  governmental  purposes.  We  have  seen  that  such 
attributes  of  a  public  or  municipal  character  as  it  has 
have  been  incidental  to  its  other  and  avowed 
purposes. 

The  various  special  acts,  authorizing  a  sewage  sys- 
tem, creating  it  a  separate  health  district,  etc.,  could 
not  have  changed  it  from  an  eleemosynary  to  a 
municipal  institution.  That  would,  In  effect,  be  accom- 
plishing by  implication  and  indirection  what  the  con- 
stitution has  prohibited  being  done  directly,  namely, 
instituting  a  municipal  corporation  without  denomi- 
nating it  as  such.  People  ex  rel.  Yost  v.  Becker, 
supra.  It  would  be  more  reasonable  to  infer  that 
these  acts  created  a  separate  municipal  corporation 
in  each  case.    This,  I  believe,  is  untenable. 

Let  us  now  consider  the  question  whether  it  is  an 
employer  of  labor  for  pecuniary  gain  within  the  stat- 
utory definition. 

The  handbook  of  information  issued  by  the  institu- 
tion states  that  the  institution  is  carefully  adminis- 
tered to  keep  the  annual  expenditures  safely  within 
the  budget.  That  with  the  exception  of  panic  years 
there  is  a  surplus  which  is  devoted  to  plant  renewals 
and  improvements.  That  it  is  dependent  upon  its 
friends  for  contributions  and  endowments  to  make 
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expansiom  It  states:  "No  stockholders  are  draw- 
ing dividends  from  Chautauqua.  No  large  salaries 
are  paid."  All  receipte,  income  from  various  sonrces, 
such  as  endowments,  fees  charged  for  admission  at 
the  gates,  tuition  fees,  etc.,  are  applied  to  carrying  on 
and  expanding  the  woi^.  Its  avowed  purpose  is  the 
carrying  on  of  educational  and  religions  work. 

The  facts  at  hand  indicate  that  there  are  various 
enterprises  carried  on  within  and  about  the  grounds 
of  the  corporation,  which,  if  directed  and  managed 
by  it  directly  would  undoubtedly  make  it  an  employer 
of  labor  for  pecuniary  gain  within  the  meaning  of  the 
statute. 

Information  furnished  by  counsel  for  the  institu- 
tion, however,  shows  that  the  business  enterprises 
referred  to,  are  not  carried  on  by  the  corporation  but 
by  private  interests.  He  says:  "  The  lumber  yard 
is  located  outside  of  the  grounds  and  is  conducted  by 
Narman  Parr  as  a  private  enterprise.  The  black- 
smith shop  is  in  the  same  class.  Various  stores  are 
run  as  concessions  by  private  persons.  For  instance, 
the  institution  owns  the  building,  a  part  of  which  is 
occupied  by  the  Clarke  Baking  Company  of  this  city, 
the  company  paying  a  fee  for  the  concession  which 
covers  the  rent  of  the  building.  The  company  agrees 
to  carry  sufficient  sto(*  of  baked  goods  to  meet  the 
demand,  not  to  chaise  excessive  prices,  and  all  profits 
belong  to  the  Baking  Company.  This  arrangement  is 
similar  to  that  carried  out  in  the  other  cases." 

It  must  be  determined  whether  the  institution,  by 
granting  leases  and  concessions  to  persons  conduct- 
ing independent  business  activities  and  accepting 
rent  therefrom,  becomes  an  employer  for  pecuniary 
gain. 

In  a  recent  case,  Castor  v.  Collegiate  Baptist 
Church,  not  yet  reported,  one  of  the  disputed  ques- 
45 
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tiona  was  whether  the  defendant  was  an  employer  of 
labor  for  pecnniary  gain  in  renting  and  conducting  a 
loft  building,  which  it  owned,  for  factory  purposes. 

Castor,  an  elevator  conductor  in  said  building  in 
the  employment  of  the  cJinrdi,  was  injured  in  the 
course  of  his  employment  and  subsequently  died  as 
a  result  thereof.  The  State  Industrial  Commiesion 
held  that  the  church  was  an  employer  within  the 
statute  and  made  an  award  to  the  widow.  Commis- 
sioner Boyle,  writing  for  the  Commission,  says : 
"  There  is  nothing  whatsoever  to  differentiate  the 
business  of  this  employer  from  that  of  any  other  con- 
ducting a  building  rented  for  business  or  manufactur- 
ing purposes." 

It  is  significant  that  the  defendant  was  in  actual 
charge  of  and  was  *'  conducting  "  tlie  building.  The 
Appellate  Division  affirmed  without  opinion. 

In  Uhl  v.  Harttvood  Club,  177  App.  Div.  41;  163 
N.  Y.  Supp.  744;  affd.,  221  N.  Y.  588,  it  appeared  that 
the  defendant  was  a  membership  corporation  organ- 
ized to  acquire  land,  ponds  and  streams  of  water  for 
a  fishing  and  hunting  preserve  and  as  a  pleasure 
resort  for  its  members  It  sold  cottage  sites,  had  the 
right  to  erect  and  maintain  a. club  house  and  the 
powers  incidental  to  said  purposes.  It  acquired  6,000 
acres  of  land  mostly  timber.  From  this  tract  it  sold 
lumber,  railroad  ties,  telegrai^  poles  and  firewood. 
The  cutting  was  carried  on  by  club  employees  through- 
out the  greater  part  of  the  year  and  the  profits  went 
into  the  dub  treasury  and  in  some  cases  were  paid 
to  members  as  dividends.  One  of  the  club  employees 
was  killed  while  engaged  in  cutting  timber  and  upon 
the  application  of  the  widow  for  an  award  under  the 
Workmen's  Compensation  Act,  the  question  arose 
whether  the  club  was  estopped  to  plead  that  it  hid  no 
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right  to  engage,  for  pecnniary  gain,  in  the  particular 
basiness  in  which  Uhl  was  Mlled. 

The  Appellate  Division,  Jndge  Woodward  disflent- 
ing,  held  that  the  clnb  conld  not  defend  on  the  ground 
that  the  occupation  of  decedent  was  tUtra  vires. 

In  the  Court  of  Appeals  it  was  said  that  whether 
or  not  a  dnb  or  individual  was  engaged  in  forestry 
for  pecnniary  gain  was  a  question  of  degree.  In  a 
memorandum  opinion,  page  589,  they  say:  "  But 
where  the  owner  of  a  large  tract  of  woodland  cuts  and 
sells  the  lumber  upon  it  regularly,  although  that  work 
may  be  incidental  to  his  main  business,  he  comes 
within  the  definition  of  the  statute." 

The  question  came  up  for  consideration  in  Vine  v. 
West  End  Presbyterian  Chwch,  190  App.  Div.  886. 
Vine,  a  carpenter,  employed  by  the  church  was 
injured  while  engaged  in  his  work.  All  interested 
parties  agreed  upon  a  settlement  by  which  the 
injured  workman  received  compensation  for  thirty- 
two  weeks.  Subsequently  and  oh  April  16,  1917,  the 
Commission  terminated  the  agreement  and  closed  the 
case  on  the  ground  that  the  church  was  not  conduct- 
ing a  business  for  pecuniary  gain  and,  therefore,  was 
not  under  the  Compensation  Law. 

Subsequently  application  was  made  to  reopen  the 
case  and  to  enforce  the  agreement.  Commissioner 
Sayer  in  his  opinion  states  that  the  principal  ques- 
tion is  whether  an  employer  conducting  a  hazardous 
occupation  but  not  operating  for  pecnniary  gain  may 
be  held  under  the  Compensation  Law  where  he  has 
agreed  to  pay  compensation  and  the  same  has  been 
accepted  by  an  employee  for  a  long  period  and  no 
appeal  has  been  taken  from  the  decision  of  the  Com- 
mission approving  the  agreement.  ' 

He  also  states  iiiat  the  church  could  avail  itself  of 
the  defense  that  it  was  not  an  employer  conducting 
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a  bueiness  for  pecaniary  gain  but  neither  the  employer 
nor  the  insurance  carrier  made  such  defense.  The 
approval  of  the  agreement  by  the  Commission  was  in 
effect  an  award  and  no  appeal  having  been  taken 
within  thirty  days  said  agreement  continued  in  force. 
He  then  discusses  the  jnrisdiction  of  the  Commission 
to  terminate  the  agreement  and  holds  that  they  have 
the  right  to  set  aside  their  order  terminating  it  and 
decides  that  compensation  should  be  awarded  to  date 
and  the  case  continued  for  consideration  of  future 
disability. 

An  appeal  was  taken  from  this  decision  to  the 
Appellate  Division  (190  App.  Div.  886),  and  that 
conrt  reversed  the  award  and  dismissed  the  claim 
without  opinion  which  was  in  effect  holding  that  the 
defense  that  the  employer  was  not  engaged  in  busi- 
ness for  pecuniary  gain  was  a  valid  defense  and  the 
church  was  not  estopped  to  plead  it  at  any  time. 

In  the  case  of  Francisco  v.  Oakland  Golf  Club,  193 
App.  Div.  573,  it  appeared  that  one  Francisco  was  a 
cook  employed  by  defendant,  a  membership  corpora- 
tion. It  maintained  a  restaurant  on  the  a  la  carte 
plan  for  members  and  their  guests.  While  at  work 
cooking  a  chicken  in  the  kitchen  of  the  restaurant 
he  was  fatally  bnmed.  His  widow  made  a  claim  for 
compensation.  The  State  Industrial  Commission 
made  an  award  in  her  favor  and  an  appeal  was  taken 
to  the  Appellate  Division.  That  court  reversed  the 
award  and  dismissed  the  claim.  The  opinion,  written 
by  Mr.  Justice  H.  T.  Kellogg,  at  page  574,  says: 
'*  The  club  was  maintained  exclusively  for  social 
purposes  and  to  provide  members  with  opportuni- 
ties to  engage  in  the  game  of  golf  and  other  outdoor 
sports.  It  was  supported  by  annual  dues  paid  by 
members,  and  was  not  engaged  in  any  business  enter- 
prise whatsoever.     Even  its  restaurant,  which  was 
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operated  to  promote  the  social  activities  of  the  clab, 
was  so  conducted  that  its  yearly  disbnrsements  for 
maintenance  exceeded  its  yearly  receipts.  No  divi- 
dends were  distributed  by  the  club  to  its  members,  nor 
was  it  within  the  contemplation  of  its  organizers  or 
members  that  dividends  shonld  ever  be  paid.  It  is 
entirely  clear,  therefore,  that  the  deceased  employee 
was  not  employed  in  a  trade,  business  or  occupation 
carried  on  by  his  employer  for  pecuniary  gain  within 
the  meaning  of  subdivision  5  of  section  3  of  the  Work- 
men's Compensation  Law." 

It  is  apparent  from  the  examination  of  the  above 
authorities  that  a  corporation  such  as  Chautauqua 
could  engage  in  a  business  enterprise  for  pecuniary 
gain  within  the  meaning  of  the  Compensation  Law. 
All  authorities  consulted,  however,  holding  institu- 
tions liable  under  the  act  where  they  were  not  pri- 
marily organized  and  carried  on  for  private  business 
pnrpoaes,  have  been  those  where  the  employers  had 
direct  charge  and  supervision  of  the  work.  It  is  clear 
that  a  club  or  institution  cannot  directly  engage  in 
or  carry  on  a  private  enterprise  for  profit  and  there- 
after when  an  injured  employee  makes  a  claim  for 
compensation  under  the  act,  avoid  liability  by  plead- 
ing that  it  had  no  authority  to  engage  in  such  busi- 
ness.   See  cases  cited  above. 

It  is  plain  that,  as  to  the  employees  of  the  business 
enterprises  carried  on  at  Chautauqua  by  lessees  or 
holders  of  concessions  from  the  institution  and  of 
which  it  does  not  have  the  direct  conduct  and  direc- 
tion, it  would  not  be  liable  under  the  Compensation 
Law.  Such  employees  are  not  its  employees.  It  is 
also  equally  clear  that  if  any  of  its  business  activities 
are,  in  fact,  directly  within  its  management  and  con- 
trol and  operated  for  pecuniary  gain,  and  otherwise 
within  the  statutory  description,  as  to  these,  it  is 
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olearlj  witiun  the  purview  of  the  act  and  liable  the 
same  as  any  other  employer. 

It  Bhonld  also  be  noted  that,  if  it  condncts  any 
enterprises  falling  within  the  class  last  above  set 
forth,  the  patrolmen  and  possibly  others  of  its 
employees,  mider  the  law  as  stated  in  James  t. 
Wiiherhee-ShernKm  d  Co.,  Inc.,  2  State  Dept.  Rep. 
483,  woald  properly  fall  within  the  protected  class. 

Of  course  there  can  be  no  qnestion  about  the  liar 
bility  of  the  employers  who  operate  the  various  inde- 
pend»it  enterprises.  Assnming  that  their  employees 
coine  within  any  of  the  classes  designated  as  hazard- 
ous in  the  statute,  they  are  clearly  within  the  act. 

Since  Chantaaqaa  is  clearly  within  the  constitu- 
tional inhibition  preventing  its  creation  as  a  fall 
municipal  corporation  and,  for  the  reasons  herein 
stated,  cannot  be  held  to  be  quasi  public  in  its  powers, 
I  conclude  that  it  does  not  fall  within  any  of  the 
classes  set  forth  in  group  43  of  section  2  of  the  act. 
As  to  the  remaining  question,  whether  it  is  included 
within  the  classification  of  corporations  carrying  on 
business  for  pecuniary  gain  as  defined  by  the  Work- 
men's Compensation  Act,  I  am  satisfied  that,  so  far 
as  any  business  activity  is  concerned,  which  is  car- 
ried on  through  concessions  or  leases  and  by  inde- 
pendent management,  and  from  which  the  institution 
simply  receives  rents  without  sharing  in  the  direct 
conduct  or  profits  of  the  same,  it  is  not. 

This  conclusion,  however,  must  be  qualified  by  the 
statement  that,  if  there  are  any  business  enterprises 
carried  on  by  its  employees  for  gain  and  coming 
within  the  classes  of  hazardous  employments  enumer- 
ated in  the  act,  the  receipts  of  which  go  directly  into 
the  corporation's  treasury,  as  to  such  employment  of 
labor  it  is  within  the  Compensation  Act.  And  assum- 
ing such  a  state  of  facts  other  employees,  as,  for 
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example,  the  local  policemen  paid  by  the  institntion^ 
might  also  be  bronght  within  the  operation  of  the  act 
I  am  of  the  opinion  that  Chautanqua  Institution, 
except  as  the  mle  is  qualified  above,  is  not  covered 
by  the  provisions  of  the  Workmen's  Compensation 
Law. 


ABSTBMrr  OF  THE  Bbpobt  of  the  Civil  Sbbvicb  Coh- 
HissiON  Submitted  to  thb  Lboislatdbb 

(State  Civil  Sairioe  CommiMioii,  April  16,  1921.) 

By  the  Commission. —  Perhaps  the  most  original 
feature  of  the  report  is  the  endeavor  of  the  Com- 
mission to  indicate  with  some  exactness  the  extent  of 
the  entire  Federal,  State,  county,  city,  and  village 
civil  service  employment  within  the  State  of  New 
York.  Combined  figures  (partly  estimated)  are  given 
as  follows: 

BmployeM       CompeDutlon 

State,    county   and   village 

service    (not   including 

school  teachers) 36,325  $42,803,885  03 

City  service 122,911  126,152,010  83 

School  teachers 58,850  63,800,000  00 

Federal  service 68,373  87365,000  00 

Total    within    New    York 
State  286,459    $320,620395  86 


Larger  Than  Our  Army  In  Frcmct 
The  Commission  adds  that  a  multiplication  of  these 
figures  by  ten  would  give  perhaps  a  roi^h  general 
estimate  of  the  entire  Federal,  State,  county,  city, 
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and  village  civil  service  within  the  United  States. 
Such  a  multiplication  would  indicate  that  if  all  civil 
employees  in  the  United  States  were  marshalled  in 
one  great  body,  it  would  in  numbers  considerably 
more  than  equal  the  entire  military  force  of  the  United 
States  serving  abroad  in  the  late  war. 

Classification  Figures 
The  State  service  (excluding  laborers)  on  Decem- 
ber 31,  1920,  was:    - 

Unclassified  service  1,522 

Classified  Service  : 

Competitive   11,333 

Nou-competitive 7,213 

Exempt  1,520 

Total 21,588 


Suspension  of  Rtde  Requiring  Competitive  Examina- 
tion 
Only  two  appointments  under  rule  VIll —  five  were 
made  during  1920.  The  whole  number  of  appoint* 
ments  under  this  rule  in  the  last  six  years  has  been 
twenty-two  an  average  of  a  little  less  than  four  a 
year,  as  compared  with  a  total  of  one  hundred  and 
ninety,  an  average  of  thirty-eight  a  year,  in  the  pre- 
vious period  of  five  years. 

Certification  of  Pag  BoUs  Saves  Taxes 
Concerning  certification  of  pay  rolls,  the  Commis- 
sion says  in  part:  "  The  provision  of  the  law  requir- 
ing certification  of  pay  rolls  has  continued  to  show 
itself  as  most  valuable.  Without  such  a  provision, 
appointments  might  be  made  without  strict  observance 
of  the  Civil  Service  Bules,  and  fiscal  officers  might  at 
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tlinea  be  persuaded  to  pay  compensation  to  thoee 
irregiilarly  selected.  Systematic  presentation  to  civil 
service  commisBions  of  all  payrolls,  with  careful  scru- 
tiny by  such  commisBions,  however,  is  necessary  in 
order  to  maintain  this  important  feature  of  the  Civil 
Service  Law." 

Service  Records  Stt^Uisse  Service 
Service  records  are  treated  in  part  as  follows: 
*'  During  the  past  year  several  conferences  have  been 
hejd  by  the  Commission  jiwith  heads  of  agencies  and 
representatives  of  the  Employees'  Association,  Kuown 
as  Capitol  City  Council  No.  98,  with  reference  to  sug- 
gested improvements.  The  suggestions  made  in  sach 
conferences  are  having  careful  consideration  by  the 
Commission,  and  as  soon  as  there  is  a  general  agree- 
ment, among  the  State  officials  and  employees  making 
the  proposals,  as  to  what  changes  are  desirable,  it  is 
expected  to  submit  a  special  report  to  the  Governor. 
The  Commission  is  convinced  that  a  system  of  well 
kept  service  records  affords  the  best  assurance  to  em- 
ployees of  equitable  -promotion,  and  offers  to  officials 
a  method  by  which  they  will  be  aided  in  retaining  com- 
petent employees  who  have  demonstrated  their  value 
to  the  State  and  who  desire  to  make  for  themselves  a 
career  in  public  service." 

Cooperation  With  City  Commissions 
The  subject  of  Municipal  Civil  Service  Commissions 
is  presented  at  length,  the  introductory  paragraph 
being:  "  The  Commission  keeps  in  touch  with  munici- 
pal commissions  and  endeavors  at  all  times  to  assist 
them  in  the  application  and  advancement  of  the  merit 
system.  In  rating  questions,  the  advice  and  assistance 
of  the  Commission 's  examiners,  including  its  en^neer- 
ing  staff,  are  whenever  possible  and  without  remunera- 
tion at  the  service  of  local  commissionB.    The  Com- 
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mission  also  andertakee  to  secure  for  local  conmiis- 
sioners  expert  examiners  from  other  State  depart- 
ments." 

For  the  first  time  the  Conmussion  has  compiled  the 
fignres  of  the  classified  and  unclassified  service  of  all 
the  cities  of  the  state.  These  fibres  show  the  total 
number  of  positions  in  the  municipal  service  as 
122,911,  and  the  total  compensation  as  over 
$126,000,000. 

Present  Tests  Show  Practical  Qualifications 
The  character  of  examinations  is  thas  presented: 
"  State  civil  service  examinations  today  approximate 
the  investigation  which  every  well  managed  private 
business  makes  in  taking  on  new  employees.  Expe- 
rience, training,  and  education  are  rated  today  in  New 
York  State  public  service  examinations,  as,  in  effect, 
they  are  in  admission  to  private  service.  If  munici- 
pal civil  service  examinations  anywhere  fall  below  the 
standard  indicated,  should  not  public  opinion  be 
aroused  to  better  the  local  examinations,  and  give 
vigorous  support  to  a  system  which  offers  to  all,  not 
to  a  favored  few,  an  equal  right  to  demonstrate  fit- 
ness to  enter  public  employ!" 

Impersonation  in  Examination 
One  impersonation  in  examination  was  followed  by 
a  prosecution  by  a  district  attorney.    The  offender 
was  fined  seventy-five  dollars,  was  placed  on  proba- 
tion for  a  year,  and  further  sentence  was  suspended. 

Removal  of  Incompetents  Not  Restricted 

Removals  are  discussed  in  part  as  follows:  "An 

agency  head  who  retains  a  competitive  appointee  in 

office  beyond  the  three  months  probationary  period 

acknowledges  by  that  retention  the  fitness  of  such 
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appointee.  A  ciTil  service  commission  has  a  brief 
time  in  which  to  ascertain  the  qoalifications  of  an 
applicant  for  appointment,  while  snpervision  by  the 
officer  under  whom  the  appointee  serves,  constituting 
a  performance  of  duty  examination  which  specifically 
estends  through  the  probationary  period,  and  there- 
after as  long  as  the  employee  remains  under  that 
officer.  It  is  then  laxity  of  administration  on  the 
part  of  the  head  of  an  office,  or  his  onwillingness  to 
act,  rather  than  the  merit  system  which  is  responsible 
for  retaining  an  incompetent  employee." 

Fitness  Most  Importcmt 
The  report  closes  with  this  question:  *' Does  any 
subject  warrant  greater  attention  from  the  individual 
citizen  and  the  individual  taxpayer  of  the  State  than 
that  of  the  operation  of  the  civil  service  aa  a  whole 
upon  the  basis  laid  down  in  the  constitution — that  of 
merit  and  fitness  t  " 
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